ARBITRATION OF CONSUMER DISPUTES

The AAA’s Consumer
Due Process Protocol

by Cherisse Mastry*

I. Due Process Concerns

One of the most significant complaint regarding
arbitration of consumer disputes is that arbitration
lacks many of the crucial due process protections of
the justice system.! The arbitration forum deprives
consumers of an independent judge, a jury of one’s
peers, and a system with built-in due process safe-
guards.? Frequently, the arbitration process provides
little or no opportunity to conduct discovery, making it
difficult for victims to vindicate their rights against
wrongdoers.? Most arbitration awards include no rea-
soned explanation of the decision reached and
arbitrator’s decisions do not have precedential effect
in later arbitration proceedings.? Arbitrators who are
not lawyers cannot be compelled to follow the stan-
dards of ethics established by the legal community.®
Arbitrator’s are not required to adhere to formal rules
of evidence and may consider evidence that would be
inadmissible in a court of law, such as hearsay evi-
dence.® Adding to these problems is the fact that
arbitrator’s decisions are generally exempt from mean-
ingful review.” Because arbitrators generally do not
issue extensive written opinions, it is often impossible
for a party to provide sufficient evidence of a defective
arbitration proceeding or award.?

II. AAA Response—Consumer Due Process
Protocol

The American Arbitration Association, “AAA,” has
addressed many of the due process concerns associ-
ated with consumer arbitration through its newly
adopted Consumer Due Process Protocol (the Proto-
col) developed by the AAA’'s National Consumer Dis-
putes Advisory Committee (the Advisory Committee).’
The purpose of the Advisory Committee is to advise
the AAA in the development of standards and proce-
dures for the equitable resolution of consumer dis-
putes.'”

A. Scope of the Protocol

The Protocol was developed to address a wide
range of consumer transactions—f{rom small claims to
complex disputes—pertaining to the purchase or lease
of goods or services for personal, family or household
use.!! These include, among other things, transactions
involving: banking, credit cards, home loans and other
financial services; health care services; brokerage ser-
vices; home construction and improvements; insurance;
communications; and the purchase and lease of motor
vehicles and other personal property.2

B. Goals of the Advisory Committee

The Advisory Committee sought to develop prin-
ciples that would establish clear benchmarks for con-
flict resolution, while recognizing that a process appro-
priate in one context may be inappropriate in another.'?
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Therefore, the Protocol embodies flexible standards
that permit consideration of a consumer’s specific cir-
cumstances.* For example, some consumer arbitra-
tion agreements are the product of negotiation between
sophisticated companies or corporations.'®> However,
many arbitration provisions found in consumer con-
tracts often do not involve arm’s length negotiation of
terms, and frequently consist of boilerplate language
presented on a “take it or leave it” basis by suppliers of
goods or services.' Therefore, there are legitimate con-
cerns regarding the fairness of consumer Alternative
Dispute Resolution (ADR).!” This is particularly true
in the realm of binding arbitration, where the courts
are displaced by private adjudication systems.'® In such
cases, consumers are
often unaware of
their procedural
rights and obliga-
tions until the reali-
ties of out-of-court
arbitration are re-
vealed to them after
disputes have
arisen.’” While the
results may be en-
tirely satisfactory,
they may also fall
short of consumers’
reasonable expecta-
tions of fairness and
have asignificant im-
pact on consumers’ substantive rights and remedies.*

The AAA recognizes that users of ADR programs
are entitled to a process that is fundamentally fair.?!
The Protocol provides consumers and businesses with
standards governing consensual and court-connected
ADR programs, including arbitration.?? The Protocol
attempts to enhance the likelihood that consumers will
have specific knowledge of ADR provisions at the time
of contracting by describing a baseline of consumers’
reasonable expectations for ADR in consumer trans-
actions.?

C. Enforcement of the Protocol
The AAA is able to enforce the due process standards
set by the protocol by closing its doors to those busi-
nesses that refuse to adhere to the Protocol’s stan-
dards.?* Businesses that use the arbitration services
of the AAA in consumer arbitration transactions are
required to (1) notify the AAA of their intention to do
s0; and (2) provide the AAA with a copy of the clause
at least thirty (30) days before the planned effective
date of the clause.?” If the AAA determines, in a case
involving a claim under $75,000, that a dispute resolu-
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tion clause on its face, substantially and materially de-
viates from the minimum due process standards of the
Protocol, the AAA may decline to administer cases aris-
ing under the clause.?

Additionally, where arbitration provisions in stan-
dardized consumer contracts fail to meet Consumers’
reasonable expectations, there is authority for the prin-
ciple that courts may properly refuse to enforce the
arbitration agreement in whole or in part.?” In Cantella
& Co. v. Goodwin, the Texas Supreme Court consid-
ered the question of whether non-compliance with the
arbitration rules and procedures established by a pri-
vate, independent, self-regulating organization makes
an arbitration agreement void.? The party seeking to
avoid arbitration alleged that Cantella failed to comply
with the Rules of Fair Practice, regarding arbitration
provisions, established by the National Association of
Securities Dealers (NASD). Therefore, it alleged, the
agreement to arbitrate was void.* The court rejected
the argument in this case, finding that the parties’ agree-
ment did not require that the NASD rules apply. The
outcome, however, probably would have been differ-
ent had the agreement expressly called for the NASD
rules to apply.*® Where parties’ contracts containing
arbitration provisions have violated the NASD rules
and, at the same time, expressly called for the NASD
rules to apply, courts have declared the arbitration
agreements invalid.®* The court’s discussion in Cantella
supports the proposition that businesses who desig-
nate the AAA as their arbitration service provider in
arbitration agreements must comply with the require-
ments of the AAA, including the standards set by the
Protocol, or run the risk of the arbitration agreement
being declared invalid upon review.*

D. The Principles

PRINCIPLE 1. FUNDAMENTALLY-FAIR PRO-
CESS

All parties are entitled to a fundamentally-fair ADR
process. As embodiments of fundamental fairness,
these Principles should be observed in structuring ADR
Programs.

PRINCIPLE 2. ACCESS TO INFORMATION
REGARDING ADR PROGRAM

Providers of goods or services should undertake
reasonable measures to provide Consumers with full
and accurate information regarding Consumer ADR
Programs. At the time the Consumer contracts for
goods or services, such measures should include (1)
clear and adequate notice regarding the ADR provi-
sions, including a statement indicating whether partici-
pation in the ADR Program is mandatory or optional,
and (2) reasonable means by which Consumers may
obtain additional information regarding the ADR Pro-
gram. After a dispute arises, Consumers should have
access to all information necessary for effective par-
ticipation in ADR.

PRINCIPLE 3. INDEPENDENT AND IMPAR-
TIAL NEUTRAL; INDEPENDENT ADMINIS-
TRATION

1. Independent and Impartial Neutral. All parties
are entitled to a Neutral who is independent and im-
partial.

2. Independent Administration. If participation in
mediation or arbitration is mandatory, the procedure
should be administered by an Independent ADR Insti-

tution. Administrative services should include the main-
tenance of a panel of prospective Neutrals, facilitation
of Neutral selection, collection and distribution of
Neutral’s fees and expenses, oversight and implemen-
tation of ADR rules and procedures, and monitoring of
Neutral qualifications, performance, and adherence to
pertinent rules, procedures and ethical standards.

3. Standards for Neutrals. The Independent ADR
Institution should make reasonable efforts to ensure
that Neutrals understand and conform to pertinent ADR
rules, procedures and ethical standards.

4. Selection of Neutrals. The Consumer and Pro-
vider should have an equal voice in the selection of
Neutrals in connection with a specific dispute.

5. Disclosure and Disqualification. Beginning at the
time of appointment, Neutrals should be required to
disclose to the Independent ADR Institution any cir-
cumstance likely to affect impartiality, including any
bias or financial or personal interest which might af-
fect the result of the ADR proceeding, or any past or
present relationship or experience with the parties or
their representatives. The Independent ADR Institution
should communicate any such information to the par-
ties and other Neutrals, if any. Upon objection of a party
to continued service of the Neutral, the Independent
ADR Institution should determine whether the Neu-
tral should be disqualified and should inform the par-
ties of its decision. The disclosure obligation of the
Neutral and procedure for disqualification should con-
tinue throughout the period of appointment.

PRINCIPLE 4. QUALITY AND COMPETENCE
OF NEUTRALS

All parties are entitled to competent, qualified
Neutrals. Independent ADR Institutions are responsible
for establishing and maintaining standards for Neutrals
in ADR Programs they administer.

PRINCIPLE 5. SMALL CLAIMS

Consumer ADR Agreements should make it clear
that all parties retain the right to seek relief in a small
claims court for disputes or claims within the scope of
its jurisdiction.

PRINCIPLE 6. REASONABLE COST

1. Reasonable Cost. Providers of goods and ser-
vices should develop ADR programs which entail rea-
sonable cost to Consumers based on the circumstances
of the dispute, including, among other things, the size
and nature of the claim, the nature of goods or services
provided, and the ability of the Consumer to pay. In
some cases, this may require the Provider to subsidize
the process.

2. Handling of Payment. In the interest of ensuring
fair and independent Neutrals, the making of fee ar-
rangements and the payment of fees should be admin-
istered on a rational, equitable and consistent basis by
the Independent ADR Institution.

PRINCIPLE 7. REASONABLY CONVENIENT
LOCATION

In the case of face-to-face proceedings, the pro-
ceedings should be conducted at a location which is
reasonably convenient to both parties with due con-
sideration of their ability to travel and other pertinent
circumstances. If the parties are unable to agree on a
location, the determination should be made by the In-
dependent ADR Institution or by the Neutral.
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PRINCIPLE 8. REASONABLE TIME LIMITS

ADR proceedings should occur within a reasonable
time, without undue delay. The rules governing ADR
should establish specific reasonable time periods for
each step in the ADR process and, where necessary,
set forth default procedures in the event a party fails
to participate in the process after reasonable notice.

PRINCIPLE 9. RIGHT TO REPRESENTATION

All parties participating in processes in ADR Pro-
grams have the right, at their own expense, to be repre-
sented by a spokesperson of their own choosing. The
ADR rules and procedures should so specify.

PRINCIPLE 10. MEDIATION

The use of mediation is strongly encouraged as an
informal means of assisting parties in resolving their
own disputes.

SPECIAL PROVISIONS RELATING TO BINDING
ARBITRATION

PRINCIPLE 11. AGREEMENTS TO ARBI-
TRATE

Consumers should be given:

(a) clear and adequate notice of the arbitration pro-
vision and its consequences, including a statement of
its mandatory or optional character;

(b) reasonable access to information regarding the
arbitration process, including basic distinctions be-
tween arbitration and court proceedings, related costs,
and advice as to where they may obtain more complete
information regarding arbitration procedures and ar-
bitrator rosters;

(¢) notice of the option to make use of applicable
small claims court procedures as an alternative to bind-
ing arbitration in appropriate cases; and,

(d) a clear statement of the means by which the
Consumer may exercise the option (if any) to submit
disputes to arbitration or to court process.

PRINCIPLE 12. ARBITRATION HEARINGS

1. Fundamentally-Fair Hearing. All parties are en-
titled to a fundamentally-fair arbitration hearing. This
requires adequate notice of hearings and an opportu-
nity to be heard and to present relevant evidence to
impartial decision-makers. In some cases, such as some
small claims, the requirement of fundamental fairness
may be met by hearings conducted by electronic or tele-
phonic means or by a submission of documents. How-
ever, the Neutral should have discretionary authority
to require a face-to-face hearing upon the request of a
party.

2. Confidentiality in Arbitration. Consistent with
general expectations of privacy in arbitration hearings,
the arbitrator should make reasonable efforts to main-
tain the privacy of the hearing to the extent permitted
by applicable law. The arbitrator should also carefully
consider claims of privilege and confidentiality when
addressing evidentiary issues.

PRINCIPLE 13. ACCESS TO INFORMATION

No party should ever be denied the right to a fun-
damentally-fair process due to an inability to obtain
information material to a dispute. Consumer ADR
agreements which provide for binding arbitration
should establish procedures for arbitrator- supervised
exchange of information prior to arbitration, bearing
in mind the expedited nature of arbitration.

PRINCIPLE 14. ARBITRAL REMEDIES

The arbitrator should be empowered to grant what-
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ever relief would be available in court under law or in
equity.

PRINCIPLE 15. ARBITRATION AWARDS

1. Final and Binding Award; Limited Scope of Re-
view. The arbitrator’s award should be final and bind-
ing, but subject to review in accordance with applicable
statutes governing arbitration awards.

2. Standards to Guide Arbitrator Decision-Making.
In making the award, the arbitrator should apply any
identified, pertinent contract terms, statutes and legal
precedents.

3. Explanation of Award. At the timely request of
either party, the arbitrator should provide a brief writ-
ten explanation of the basis for the award. To facilitate
such requests, the arbitrator should discuss the matter
with the parties prior to the arbitration hearing.

II1. Conclusion

The Principles in the Protocol identify minimum
due process standards that embody the concept of fun-
damental fairness. Because they represent a fundamen-
tal standard of fairness, an attempt to waive any of these
Principles in a pre-dispute agreement would naturally
be subject to scrutiny for
failing to conform with
the reasonable expecta-
tions of the parties and
other judicial standards
governing the enforce-
ment of ADR contracts.
However, assuming they
have sufficient knowl-
edge and understanding
of the rights they are
waiving, consumers may
waive compliance with
these Principles after a
dispute has arisen.

In establishing the Consumer Due Process Proto-
col, it is the intent of the AAA to create Consumer ADR
agreements that are the product of informed consent
on the part of the consumer. The purpose of the Pro-
tocol is not only to set standards that govern the con-
duct of businesses that use ADR agreements, but also
to educate consumers about the differences between
ADR and the court process so that they can make in-
formed decisions about whether or not to submit their
claims to ADR. The AAA charges the provider of goods
or services with the responsibility for making certain
that consumers have access to the appropriate infor-
mation regarding ADR. Nonetheless, the AAA takes
an active role in providing consumers with the infor-
mation necessary for the effective use of the ADR pro-
cess by providing an 800 customer service telephone
number, written materials, and a website where con-
sumers can learn more about mediation and arbitra-
tion procedures.

has arisen.
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