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By Andrew E. Sattler* L Preface

This article examines the relationship between The Texas Con-
sumer Protection and Deceptive Trade Practices Act (The
DTPA)! and independent Texas statutes that give rise to a claim
under the DTPA known as “Tie-In Statutes.” It discusses the
relatively recent case law holding that a tie-in statute plaintiff must
also be a consumer under the DTPA. It is asserted that this notion
is relatively recent, incorrect, and in contrast to the plain language
of the DTPA as well as general rules of statutory construction.

II. Background of the DTPA

The DTPA? is a statutorily enacted response to the unfair playing
field that was so prevalent prior to consumer protection laws. The
DTPA is a consumer protection statute that arose in the 1960s
riding on a wave of consumer oriented protections put in place
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by both the federal government and state governments as a re-
sult of a perceived imbalance of power between consumers and
merchants. The imbalance has been attributed to many factors
such as disproportionate information, unequal bargaining power,
repeat player, and general ignorance or naivety of consumers.*
The rise of consumerism resulted in many Federal laws such as
the Truth in Lending Act (1968), The Consumer Product Safe-
ty Commission Act (1972), Fair Credit Reporting Act (1974),
The Magnuson-Moss Warranty Act (1975), FTC “Holder rule”
(1975), and the Fair Debt Collection Practices Act (1977).> The
legislative activism was mirrored in the state legislatures as well,
and in Texas resulted in the DTPA, originally only actionable by
the Attorney General.® In 1973, however, the DTPA was trans-
formed by the legislature into a consumer protection statute with
a private right of action.”

‘The maxim of cavear emptor or “Let the buyer beware” was
replaced by a statute designed to require full and truthful disclo-
sure. 'The DTPA remains Texas’s most powerful consumer orient-
ed statute despite the remarkable transformation it has undergone
since its inception in 1973. Although the DTPA’s consumer pro-
tection provisions have been lessened, the Act still offers consum-
ers many advantages in court, including a statutory mandate that
the Act:

shall be liberally construed and applied to promote its
underlying purposes, which are to protect consumers
against false, misleading, and deceptive business prac-
tices, unconscionable actions, and breaches of warranties
and to provide efficient and economical procedures to
secure such protections.’

Although the recent past has shown a certain level of judicial
activism that appears to be in contrast to the legislative mandate,
the DTPA is still able to achieve its stated purpose by fostering
a climate that favors a consumer. But in the mid 1990s public
sentiment began to change sharply. No longer were the drums of
consumerism pounded loudly; rather the harsh cries of lawsuit
abuse began to reverberate throughout legislatures helped in part
by stories of “runaway” juries such as the famous McDonald’s cup
of coffee.’?

The most significant changes to the DTPA occurred in 1995.
Under the guise of tort reform, the Texas legislature substantially
amended the DTPA, generally weakening the statue with the pas-
sage of H.B. 668."* H.B. 668 did, however, made one significant
change that has the potential to substantially help consumer—the
enactment of subsection 17.50(h) providing for increased dam-
ages for a violation of a “tie-in” statutes. Having summarized the
history of the DTPA, a detailed analysis of the tie-in provisions
follows.

III. DTPA Grants of Power—Tie-in Statutes

The tie-in statute interplay with the DTPA is innovative and
quite brilliant. It allows future legislatures to identify and protect
groups that have unequal power, and incorporate them into the
DTPA, without altering the Act itself. Tie-in provisions also al-
low additional laundry list type items to be incorporated into the
DTPA under limited scenarios, thus giving the legislature a razor-
sharp tool to fine-tune perceived inequities.

As is always the case, the statutory right to bring suit
is specifically spelled out in the statute, and the DTPA is no
exception to the rule. The DTPA has three distinct grants of
authority to bring lawsuits:

1.'The original grant is to the state through the Texas At-
torney General — Consumer Protection Division;

2. A direct private grant is to consumers, which is the
most used method of bringing a claim under the DTPA; and

3. A seldom-used tie-in grant to claimants who are au-
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thorized by other laws to bring claims through the DTPA.

A. Directly to the Consumer

The primary grant of power for bringing claims directly under
the DTPA by a private litigant is section 17.50(a), which states
“A consumer may maintain an action where any of the following
constitute a producing cause of economic damages or damages
for mental anguish...”"? Section 17.50(a) is expressly limited to a
“consumer,” which is defined as more than just a person who buys
something. A consumer is defined as “an individual, partnership,
corporation, this state, or a subdivision or agency of this state who
seeks or acquires by purchase or lease, any goods or services.”"
Thus the DTPA provides for business consumers as well as in-
dividuals. Courts have broadened the definition of consumer by
enlarging it in some cases such as by the use of “intended benefi-
ciaries” and significantly narrowed it, for example by holding
that borrowing money in and of itself is not a good or service un-
der the DTPA.'® There are a number of other areas in which the
common use of the word “consumer” does not satisfy the DTPA’s
definition of consumer such as the purchase of intangibles'” like
lottery tickets,'® certificates of deposit,'” and option contracts.?

B. To the State

The State can act in the capacity as a consumer according to the
definition of consumer that includes “this state, or a subdivision
or agency of this state” when it “seeks or acquires by purchase or
lease, any goods or services.””' The DTPA also gives broad powers
exclusively to the State under sections 17.47, 17.48, 17.58, 17.60,
and 17.61. The State, through the Attorney General — Consumer
Protection Division, can seek injunctive relief despite lack of con-
sumer standing when it has “reason to believe that any person is
engaging in, has engaged in, or is about to engage in any act or
practice declared to be unlawful by” the DTPA when such action
would “be in the public interest.”?* Under this authority, the State
can seek injunctive relief and may seek penalties of up to $20,000
per violation ($270,000 per violation when the practice was calcu-
lated to deprive money from senior citizens).” A district or County
Attorney can also bring suit for injunctive relief with prior notice to
the Attorney General — Consumer Protection Division.

C. To a Claimant When Authorized by Another Law
The DTPA provides a framework for other statutes to make their
provisions enforceable under the DTPA, and this provision gives
rise to the so-called “tie-in” statutes under section 17.50(h).?
The tie-in provision results in a mosaic of interrelated laws that
are actionable under the primary vehicle of the DTPA but with
enhanced damage provisions. There are two basic features of the
tie-in subsection. First is the claimant provision that allows a
plaintiff to bring a claim from another statute through the DTPA.
Second is the enhanced damage provision that substitutes actual
damages for economic damages. The specific grant of authority in
section 17.50(h) provides that:

“[n]otwithstanding any other provision of this subchap-

ter, if a claimant is granted the right to bring a cause of

action under this subchapter by another law, the claim-

ant is not limited to recovery of economic damages only,

but may recover any actual damages incurred by the

claimant, without regard to whether the conduct of the

defendant was committed intentionally.”*

IV. Tie-in Statute Specifics

There are a number of significant differences between a direct ac-
tion under the DTPA through 17.50(a) and a tie-in action under
17.50(h). The most obvious and perhaps most significant dif-
ference is the difference between economic damages and actual
damages. Under section 17.50(a), the general damage stand%d



is “economic damages;” to recover damages for mental anguish
it must be shown the defendant acted “knowingly.” On the other
hand, when a claim is brought through section 17.50(h) pursuant
to a tie in statute, the general damage standard is “actual dam-
ages.” Economic damages are pecuniary and are defined under
the DTPA as:

compensatory damages for pecuniary loss, including
costs of repair and replacement. The term does not in-
clude exemplary damages or damages for physical pain
and mental anguish, loss of consortium, disfigurement,
physical impairment, or loss of companionship and so-
ciety.”

The term “actual damages” is not defined by the DTPA but
case law shows that they are those damages recoverable at com-
mon law® and are determined by the total loss sustained by a
plaintiff.?? Actual damages include all economic damages, as well
as damages for mental anguish and pain and suffering. In other
words, claims for “physical pain and mental anguish, loss of con-
sortium, disfigurement, physical impairment, or loss of compan-
ionship and society” that are specifically excluded under the defi-
nition of economic damages are no longer excluded as they are
included as part of actual damages. Significantly, mental anguish
recovery under the actual damage standard for a tie-in statute does
not require an elevated mental state of knowing or intentional
conduct.

V. DTPA Standing Under a Tie-in Statute

Standing under the DTPA has always been an area of significant
activity because it is one of the few defenses available to defen-
dants. The question of who may maintain a claim under section
17.50(h) of the DTPA when brought through a tie-in statute has
become a hot topic, and the focus of a number of court opinions.
It has been argued that subsection 17.50(h) requires consumer
standing under the DTPA. This argument has only recently sur-
faced, notwithstanding the fact that there does not appear to be a
requirement that a tie-in plaintiff be a consumer, but rather only
that any tie-in plaintiff or “claimant” is authorized to bring the
action under another law.

A. Standing Under a Direct DTPA Claim
It is clear that under section 17.50(a), a “consumer may maintain
an action where any of the following constitute a producing cause
of economic damages or damages for mental anguish...”* Under
the DTPA a consumer is defined as more than just a person who
buys something. A consumer is defined as “an individual, partner-
ship, corporation... who seeks or acquires, by purchase or lease,
any goods or services.”?!

1. Seek or Acquire

The phrase “seek or acquire” is rather straightforward, but de-
serves some analysis to dispel common myths about the DTPA, for
example that the DTPA requires a contract, a sale, or exchange of
consideration. The focus is on a person’s relation to the transaction
rather than privity or contractual relationship.*> When one seeks,
but does not acquire, there will not be a contract or sale and thus
no privity,*® but the person will still be a DTPA consumer. Proving
that a client acquired a good or service is an intuitive task, whereas,
proving that a person sought a good or service is more challenging.
The two-pronged test for “seck” is based on a common sense ap-
proach and requires 1) a good faith intention to purchase or lease
coupled with 2) the ability to do so.*

2. By Purchase or Lease

To achieve consumer status under the DTPA, one must
not only seek or acquire, but also purchase or lease. Although
the terms “purchase” and “lease” are not defined by the DTPA,
the definitions are intuitive. A purchase is defined as a voluntary
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transmission of property or services from a seller to a buyer with
valuable consideration.” A lease is described under the U.C.C. as
a transfer of the right to possession and use of goods for a term in
return for consideration.*® Gratuitous goods and services do not
generally give rise to consumer status.®’

3. Goods or Services

The third requirement for consumer status is that the trans-
action must be for goods or services. Both “goods” and “services”
are defined by the DTPA. “Goods” is defined as tangible chat-
tels or real property purchased or leased for use.”® Determination
of what is and what is not a good generally is an easy process.
A number of items have been determined to be intangible, and
not goods, such as money, lending money,* accounts receivable,*
stocks,”! option contract,” insurance policy,”® certificate of de-
posit,* lottery tickets,” and intangible property rights.* How-
ever, intangible property that is merely incidental to a purchase or
lease of goods or services does not disturb consumer status.*’

B. Standing to Bring a Tie-in Claim Under the DTPA
Unlike bringing a claim pursuant 17.50(a), a tie-in claim under
17.50(h) has no requirement that it be brought by a consumer.
Section 17.50(h) speaks in terms of a “claimant.”* There is not a
single use of the word “consumer” in subsection (h), but the word
“claimant” is used three times. Contrast that with the fact that the
word consumer is used over 100 times throughout the DTPA.
The Legislature knew what the term “consumer” meant be-
cause it was defined within the Act and used so many times, and
yet it chose to use another term, “claimant,” in granting the en-
hanced rights of section 17.50 (h). The scheme shows remarkable
forethought by the Legislature in that by a change to the enabling
language in the tie-in statute, the legislature can and did change
who could bring an action and expand or diminish the claims that
could be made while still maintaining a basic consumer protec-
tion law for the benefit of its citizens.

C. Analysis of the term “Claimant”
To determine who is authorized to bring a tie-in claim, section
17.50(h) looks to the individual tie-in statutes rather than to any
other language located in the DTPA. This is not only evinced by
the use of the word claimant rather than consumer, but is bol-
stered by its opening language “[njorwithstanding any other pro-
vision of this subchapter”® Such language is akin to a road sign
announcing to the reader that the following will be in conflict
with some other language in the subchapter, but that this lan-
guage will control. In other words “claimant” trumps “consumer”
for the purposes of section 17.50(h). Had the legislature wanted
this provision to be read as “consumer,” it could have very easily
limited 17.50(h) to consumers, but it did not. It is improper to
ignore the Legislature’s choice of language and fail to harmonize
the language so as to give every word meaning.>

To give the word “claimant” the same meaning as “consum-
er” strains the reading and is inconsistent with established rules of
statutory construction. “It is a rule of statutory construction that
every word of a statute must be presumed to have been used for a
purpose . . . [and] we believe every word excluded from a statute
must also be presumed to have been excluded for a purpose.”!
“When the Legislature has employed a term in one section of a
statute and excluded it in another, we presume that the Legisla-
ture had a reason for excluding it.”>* Any attempt by the courts to
marginalize the Legislature’s choice to use the term claimant in-
stead of consumer (and thereby enable 17.50(h) to vary standing
requirements under the DTPA based on the later intent expressed
in the various tie-in statutes) is disingenuous.
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D. Case Law That Gets it Wrong

This seems to be a case where one Court got it wrong and the
others are reading head-notes or otherwise failing to make an
independent analysis. The task of the courts is to analyze the
law with an emphasis on proper principles of statutory construc-
tion. A critical examination of section subsection 17.50(h) is
long overdue.

The plain language of the tie-in provision makes the DTPA
available to plaintiffs other than just consumers, yet the clear in-
tent of the legislature is under attack by a number of courts who
have glossed over the direct and unambiguous language of the
tie-in authority found in subsection 17.50(h) and have blindly
followed the oversimplified mantra that the DTPA requires con-
sumer status.>?

If the stakes were not so very high, the inartful analysis that
has lead to a number of Texas Federal Courts and a couple of
State Courts to get this wrong would be comical. Unfortunately,
each of the decisions has a plaintiff being denied some remedy
that should be available and so rather than comical the entire
movement is tragic. What started out as one Court misinterpret-
ing a statute has snowballed into an unfortold trend that ignores
the clear language of the statute.

The story begins in the Federal District Court for the
Northern District of Texas with the decision in Marketic v. U. S.
Bank Nat' Assn. The Marketic Court stated:

Plaintiff fails to recognize that Tex. Bus. & Com. Code

§ 17.50(h) does not exempt claimants from showing

that they qualify as a “consumer” under Tex. Bus. &

Com. Code § 17.45(4). In all cases, a plaintiff must

qualify as a “consumer” in order to have standing to bring

an action under the DTPA.*

Interestingly, section 17.45 is the definitions section of the
DTPA. Section 17.45(4) simply supplies the definition of con-
sumer. It places no requirement to be a consumer under the
DTPA. The consumer requirement comes from section 17.50(a)
which states that “A consumer may maintain an action where
any of the following constitute a producing cause of economic
damages or damages for mental anguish...”> This is the primary
grant of authority to bring a direct action under the DTPA and
it does require consumer status for direct claims, but this by no
means limits other parts of the Act from allowing an action to
be brought by persons other than a consumer under the DTPA
where authorized. In other words, 17.50(a) does not preclude
non-consumers from bringing actions, but rather grants author-
ity for consumers to bring actions.

The cases that are cited to by the Marketic Court, includ-
ing Mendoza and Figueroa, are both cases that involved direct
claims under 17.50(a) and thus actually did require consumer
status.”® Tie-in statutes were not even involved in these cases. Tie-
in statutes get their grant of authority to bring a cause of action
under the DTPA from 17.50(h) not 17.50(a). Subsection “(h)”,
in a separate and distinct grant of authority dispenses with the
“consumer” requirement found in subsection “(a)” and instead
focuses on the intent as expressed in another law to allow claims
for violations of that law to be brought through the DTPA. This
does not prevent a consumer from seeking redress under subsec-
tion (h); it simply dispenses with the requirement of consumer
status under the DTPA and substitutes the standing requirements
as expressed in the enabling language of each tie-in statute. Such
a reading of co-existent rights to bring an action is compatible
with the language of the statute and apparent by the enabling
language of the various tie-in statues.

The line of cases’ following the Marketic case significantly
limit the application of a tie-in statute, the Texas Debt Collec-
tions Act, yet when properly analyzed, the cited precedents do
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not stand for the propositions for which they are cited. Rather
than making an independent analysis under the rules of construc-
tion, even the Fifth Circuit Court of Appeals has climbed on the
bandwagon,’® as has the San Antonio Court of Appeals.”® There
is a general proposition regarding DTPA standing and it is based
upon the premise that a plaintiff must bring a claim under section
17.50(a). However, the broader language under section 17.50(h)
unequivocally allows a “claimant” to bring an action under the
DTPA for a violation of a tie-in statute. If a statute is unambigu-
ous, we seek the intent of the legislature as found in the plain and
common meaning of the words and terms used.*’ Section 17.50(h)
provides that an
“act or practice
that is a viola-
tion of a pro-
vision of law
other than this
subchapter may
be made the ba-
sis of an action
under this sub-
chapter if the
act or practice is
proscribed by a
provision of this
subchapter or is
declared by such other law to be actionable under this subchap-
ter.”®! Courts should simply apply this language.

The most logical way
to read the language of
17.50(h) is to understand

for the DTPA provisions to
be available to plaintiffs
other than consumers when
another law intends for
violation to be actionable
under the DTPA.

E. Analysis of a 17.50(h) Claim

1. “Claimant” is Defined by the Tie-In not the DTPA

The language of 17.50(h) states “if a claimant is granted the right
to bring a cause of action under this subchapter by another law...”
Nowhere in the Marketic decision does the Court recognize this
language, yet Marketic and its progeny simply equate the word
claimant with consumer, and fail to address or otherwise dis-
close why the legislature did not use the word consumer if that
is what it meant. This reading completely ignores the fact that
the legislature could have said consumer if that is what it meant,
but it did not. Thus a claimant must be something different than
a consumer.

The most logical way to read the language of 17.50(h) is to
understand that the legislature intended for the DTPA provisions
to be available to plaintiffs other than consumers when another
law intends for violation to be actionable under the DTPA. So to
answer “what is a claimant” one must look to the referring statute
and the answer will vary depending upon which statute ties into
the DTPA. A “Claimant” is not specifically defined under the
DTPA other than generally as one granted to bring a claim under
the DTPA by another statute because it is not a static definition
like consumer but rather a dynamic definition that will be differ-
ent depending upon which tie-in statute is being referenced. The
court is obligated to look to the enabling language of the spe-
cific tie-in statute to ascertain the Legislature’s intent as to what
group of persons is a claimant with respect to this tie-in statute.
In those situations wherein a claimant under a tie-in is not a con-
sumer under the DTPA, there are still many similarities between
the groups such as unequal bargaining power, lack of knowledge
and the perception of generally being the weak party. The greatest
commonality is the apparent Legislative intent for both groups to
be conferred standing under the DTPA. Thus the same justifica-
tions that lead to a need to level the playing field for consumers
will apply to claimants under 17.50(h).

An evaluation of a number of typical tie-in statutes follows
to demonstrate the analysis and emphasize the differences be-
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tween a consumer under the DTPA and a claimant.

(a) Kosher Food Claimant

Some statutes are quite straightforward such as the Kosher
Food Act®, which has a tie-in that states “A consumer aggrieved
by a violation of this chapter may maintain a cause of action for
damages in accordance with section 17.50 of this code.”® There-
fore under the Kosher Food Act, a claimant would be a “consum-
er” and arguably it would be the same type of consumer as defined
by the DTPA. This tie-in statute is mentioned first because it is
the only tie-in statute that specifically limits the tie-in claimants
to consumers by announcing the requirement in the enabling lan-
guage.

(b) Unfair Claims Settlement Practices Act Claimant

The Insurance Code creates a tie-in to the DTPA for the
very limited claim that occurs when an insurance company re-
quires the production of a claimant’s federal income tax return as
a condition to settlement.® The statute states that such a violation
is “a deceptive trade practice under Subchapter E, Chapter 17,
Business & Commerce Code” and that a “claimant affected by a
violation of this section is entitled to remedies under Subchapter
E, Chapter 17, Business & Commerce Code.”® The only private
remedy granted is through the tie-in to the DTPA. The Act grants a
right to claimants, making it clear that the Legislature intended to
give a private cause of action to anyone making a claim under an
insurance policy, not just a DTPA consumer.

When the flawed Marketic analysis is followed, claimants
other than those falling into the narrow confines of a DTPA
consumer would be denied any recourse. This result is obviously
unintended and fails to follow the intent of the Legislature as ex-
pressed in the words of the Act.

(c) Rental Purchase Agreements Claimant

Some tie-in statutes are not as obvious but still require con-
sumer status, yet the definition of consumer is much more restric-
tive than that under the DTPA. For example, the Rental Purchase
Agreement statute® does not specifically require consumer status
in its tie-in language, yeta reading of the act seems to limit the
field of claimants to consumers, and the act defines consumer as
“an individual who leases personal property under a rental-pur-
chase agreement.””’

(d) Home Solicitation Act Claimant

With some tie-in statutes the definition is somewhat murky,
such as with the Home Solicitation Act,*® which makes a viola-
tion of the act a “false, misleading, or deceptive act or practice as
defined by section 17.46(b).”® The Act discusses who can be a
claimant by implication and also expands what is actionable. The
act defines a “consumer” as “an individual who seeks or acquires
real property, money, or other personal property, services, or cred-
it for personal, family, or household purposes.””® This definition
seems to exclude partnerships, corporations, and the state unlike
the DTPA” while at the same time including individuals who
seek or acquire loans, which DTPA case law has long held is not
covered under the DTPA.”

(e) Contest and Gift Giveaway Act Claimant

With a tie-in statute such as the Contest and Gift Giveaway
Act,”? the act or practice may or may not be made in conjunction
with the seeking or acquiring of goods or services because the
contest or giveaway is being used to lure persons into watching
a presentation that they would presumably not be interested in
watching without the promise of a gift or potential prize. Thus if
the sales presentation is persuasive, there may be a sale and con-
sumer status under the DTPA will be had; However, when there
is not a sale, it is doubtful that the attendee would qualify under
the two- pronged test for “seeking.”

Interestingly, the tie-in language, which states “[a] violation
of this chapter is a deceptive trade practice in addition to the prac-
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tices described by Subchapter E, Chapter 17, and is actionable
under that subchapter”* makes a violation actionable...period.
There is no requirement that one must be a consumer. Such limi-
tation would have been very easy to make, but it is conspicuously
absent. The clear and direct language says if this act is violated
then the violation is actionable under the DTPA, thus a claimant
is one who has been damaged by a violation of the Contest and
Gift Giveaway Act.

(f) Private Child Support Enforcement Agencies Claimant

Private Child Support Enforcement Agencies” are agencies
that seek to enforce child support obligations under a writ or
order from a court.”® The tie-in states that a “violation of this
chapter is a deceptive trade practice under Subchapter E, Chap-
ter 17, Business & Commerce Code, and is actionable under
that subchapter.”” Just as with a Contest and Gift Giveaway Act
Claimant, the language makes a violation actionable without any
qualifications. A large part of the chapter deals with conduct that
is prohibited from use against the obligor, who could never be a
consumer under the DTPA, yet is granted a standing as a claim-
ant under 17.50(h). A claimant with respect to this chapter is one
who has been damaged by a violation of the chapter, including
those obligors that could not ever be considered a consumer.

(g) Texas Debt Collection Act Claimant

All of the case law from Marketic and its progeny deal with
the Texas Debt Collection Act (TDCA).”® The Act has the same
mandatory tie-in language, “A violation of this chapter is a decep-
tive trade practice under Subchapter E, Chapter 17, Business &
Commerce Code, and is actionable under that subchapter.””” Un-
der its clear and direct language the statute says that a violation
of the TDCA is actionable... it doesn’t say might be actionable or
may be actionable nor is there any other limiting language.

But as to who may be a claimant under the TDCA, that
is quite different than a “consumer” as defined by the DTPA.
In fact, the claimant may not have any consumer-like qualities
depending on the circumstances. The answer to the question of
who is a claimant for TDCA purposes under the DTPA is an easy
one to answer. The TDCA provides that, “A person may sue” §
392.403 Consumer status is not required to be a claimant un-
der the DTPA by the unambiguous words of the Act. Under the
TDCA, the focus is on the type of debt not the person seeking
relief. The Act requires a certain type of debt, which is defined as
“an obligation, or an alleged obligation, primarily for personal,
family, or household purposes and arising from a transaction or
alleged transaction.”® Significantly, it is the collection of that
debrt that triggers coverage under the TDCA.*!

‘Thus any person who is damaged by the collection of a con-
sumer debt is a claimant under the DTPA with respect to the
TDCA.** This would include the consumer debtor, their spouse,
kids, neighbors, co-workers, parents and literally anyone else who
has been improperly harassed by an overzealous debt collector. It
is these persons whom the Legislature has determined need to be
protected and it is these persons who have been conferred claim-
ant status under the DTPA with respect to the TDCA.

As with the Home Solicitation Act, a claimant under
the TDCA is both narrower than a DTPA consumer in that it
is limited to individuals and broader than a DTPA consumer in
that it would also include those individuals who just borrowed
money and the borrowing was not in conjunction with some oth-
er good or service and would additionally cover any other persons
damaged by a violation of the TDCA. It is noteworthy that the
abusive debt collections practices set forth in the TDCA rises to
the level of criminal conduct.®

(h) Identity Theft Enforcement and Protection Act
Claimant

This identity theft statute does not require a merchant/con-
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sumer relationship, but rather
makes it actionable under the
DTPA to “obtain, possess,
transfer, or use personal iden-
tifying information of another
person without the other per-
son’s consent and with intent
to obtain a good, a service, in-
surance, an extension of credit,
or any other thing of value in
the other person’s name.”® The
tie-in states “[a] violation of
Section 521.051 is a deceptive
trade practice actionable under
Subchapter E, Chapter 17.7%

A claimant with respect to
the Identity Theft Enforcement and Protection Act is one who
has had their identity taken without their consent and with intent
to obtain a good, a service, insurance, an extension of credit, or
any other thing of value in the other person’s name. There is no
need for any type of consumer/merchant relationship pursuant to
the plain language of this Act.

(i) The Regulation of Certain Electronic Mail Claimant

This chapter of the Business and Commerce Code makes
actionable certain unsolicited commercial emails.®® Interestingly
an established business relationship (such asa merchant/con-
sumer relationship) precludes a commercial email from being un-
solicited.¥” This chapter generally addresses emailed solicitations
that are not authorized by the recipient. Thus not only is there no
need for a consumer/merchant relationship under this chapter,
the existence of one may well undermine a claim brought under
this chapter. To argue that only a “DTPA consumer” is a proper
claimant when the tie-in statue itself precludes “DTPA consum-
er” status leads to an absurd result. This is contrary to established
rules of statutory construction that state “we must not construe
statutes in a way that would lead to an absurd result.”®

2. Flaws in Reasoning by the Marketic Court and its Progeny
The cases that follow Marketic suffer from a number of serious
flaws. The following is a brief summary of some of these points.

(a) “Claimant” Rather than “Consumer”

Neither Marketic nor its progeny explain why the legislature
used claimant rather than consumer. The language used in sec-
tion 17.50(h) provides:

[n]otwithstanding any other provision of this subchap-
ter, if a claimant is granted the right to bring a cause of
action under this subchapter by another law, the claim-
ant is not limited to recovery of economic damages only,
but may recover any actual damages incurred by the
claimant, without regard to whether the conduct of the
defendant was committed intentionally.

The Legislature could have said:

[n]otwithstanding any other provision of this subchap-
ter, if a consumer is granted the right to bring a cause of
action under this subchapter by another law, the con-
sumer is not limited to recovery of economic damages
only, but may recover any actual damages incurred by
the consumer, without regard to whether the conduct of
the defendant was committed intentionally.

Section 17.50(h) of the DTPA is the only section of the Act
that uses the word “claimant,” and it is used repeatedly. The legis-
lature was clear and unambiguous when it said that a claimant is
entitled to bring a claim under the DTPA and can recover up to
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three times actual damages. This
is plain on the face of subsec-
tion 17.50(h). “[A] cardinal rule
of statutory construction is that
each sentence, clause and word
is to be given effect if reasonable
and possible.”® When, as here,
“the statute unambiguously
demonstrates the Legislature’s
intent and thus the statute’s
meaning, the Court must not re-
sort to extrinsic aids to hypoth-
esize about an intent the statute
does not express.””

Substituting the word con-
sumer for the word claimant
also violates another general statutory construction principle that
courts should not insert words in a statute except to give effect to
clear legislative intent.”

(b) Pre Tie-In Case Law

The tie-in statute, section 17.50(h), was enacted in 1995.
References to cases that predate the 1995 amendment or that
use the old law are improper. Prior to the 1995 enactments, the
only private cause of action under the DTPA was for a consumer.
Thus quotes from cases such as Melody Home Mfg. Co. v. Barnes,”
Mendoza v. American Natl Ins. Co.,”® and Figueroa v. West,”* are
improper in that they reference a prior version of the DTPA, re-
quiring consumer status. That is not the case after the enactment
of subsection 17.50(h).

(c) “Notwithstanding” Language

As with the use of claimant rather than consumer, the use of
“[n]otwithstanding any other provision of this subchapter” lan-
guage at the beginning of subsection (h) demonstrates the legis-
latures intent that the provisions of subsection (h) are to control
in the event that there are any inconsistences between it and any
other provisions in the subchapter.” The requirement of consum-
er status for standing under the DTPA as provided under sub-
section 17.50(a) is, therefore, inferior to the specific language of
subsection (h). Because subsection (h) was enacted in 1996 and
the consumer requirement was enacted in 1973, the subsection
(h) language should control as being drafted later in time under
the rules of statutory construction.”

VI. THE BOTTOM LINE

The language of subsection 17.50(h) is either ambiguous or it is
not. In this author’s opinion it is not, and clearly gives a claimant
standing to maintain a claim under the DTPA when authorized
by another statute. But even if it is ambigious, there is a mandate
to construe the legislature’s use of the word “claimant” as some-
thing other than “consumer.” The only interpretation that harmo-
nizes the legislature’s choice of “claimant” rather than “consumer”
is the one that provides an alternative to consumer status by piggy-
backing a claim onto the DTPA through subsection (h). All that
a tie-in plaintiff should have to allege to maintain an action as a
claimant under subsection 17.50(h) is that he or she is authorized
to do so by another statute.

Standing under the DTPA’s subsection 17.50(h) should be
determined by looking at the individual tie-in statue to determine
what group of plaintiff’s were intended by the legislature to bring
those claims under the DTPA and through that specific tie-in stat-
ute. This construction is the only one that gives meaning to the
legislature’s specific choice of language and is consistent with the
controlling language at the beginning of subsection (h).

Any other interpretation not only strains the language of sec-
tion 17.50, but also results in arbitrary and apparently unintended

23



results based on the language of each of the various tie-in statutes.
An interpretation as in the Marketic case would render some of
the tie-ins as meaningless or at the very least give rise to what seem
to be unintended results.

Section 17.50(h) should be read as creating a third class of
persons with standing to maintain claims under the DTPA, so
that in addition to the state and direct claims by consumers, the
DTPA allows claimants to maintain actions under the DTPA
when specifically authorized to do so by the tie-in statute upon
which they rely. This will allow, for example, a debt collection vi-
olation to be brought under the DTPA even when the plaintiff is
not, technically speaking, a consumer under the DTPA but does
have a consumer loan under the Debt Collection Act. Likewise,
it will allow a person who is a consumer under the Home Solici-
tation Act but not under the DTPA to maintain a DTPA claim.
This interpretation comports with the plain language of 17.50
and complies with the legislative intent as disclosed in each tie-in
statute.

VII. CONCLUSION

The Texas legislature showed rare foresight in enacting the tie-in
language under subsection 17.50(h). It allowed future legislatures
to identify groups of persons needing DTPA-like protections
without disrupting the established scheme of the DTPA, and
without having to reinvent the wheel. There is only one interpre-
tation that does justice to the specific language granting a claim-
ant a right of action rather than simply a consumer. Whether one
is a claimant for purposes of tying-in to the DTPA is determined
by the language contained in the various tie-in statutes as each
of them seeks to protect a different subset of persons. Any other
interpretation is contrary to established rules of statutory con-

struction and disenfranchises many of those persons intended to
benefit from the DTPA tie-in.
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