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I. INTRODUCTION

This year’s survey reviews more than three hundred insur-
ance cases decided by Texas state and federal courts. As always, a
large number of opinions dealt with whether insurers had a duty
to defend their insureds. The Fifth Circuit reversed lower courts
that departed from the “eight corners” rule to consider extrinsic
evidence. Even though the Fifth Circuit has recognized an excep-
tion when coverage facts do not overlap liability facts, the court
did not find the exception applied.

The courts continue to be concerned with determining the
scope and effect of appraisal clauses, and deciding the extent to
which appraisal is binding on the insurer. Familiar fact patterns
remain, for example, as a court decided coverage for property
damage from thieves stealing copper tubing. Other courts dealt
with the common issue of liability for hurricane damage, and
even whether an insured’s intoxication negated coverage.

Post-Ruttiger, the Fifth Circuit considered whether a worker’s
compensation insured stated a viable claim for misrepresentation,
and found it did not. And the Fifth Circuit issued a detailed
opinion discussing whether and how an insurer may be found
liable for bad faith when it relies on expert opinions.

Many cases reviewed insurers’ efforts to remove cases to fed-
eral court claiming non-diverse parties were improperly joined,
and the insured’s efforts to get the cases remanded. A new wrinkle
was the number of cases decided by federal courts to determine
the adequacy of the plaintiff’s pleadings, under the Igbal/Twombly
standards. The Fifth Circuit also issued a couple of decisions on
choice of law, concluding that Texas law applied to accidents that
occurred in other states.

The courts revisited familiar themes in many of the liabil-
ity cases, such as what constitutes “use” of a vehicle, whether an
insurer was primary or excess, and the rights of insurers to get
money from each other after settlements. And courts continue to
deal with late notice in both first party and third party coverage,
and whether and how the insurer must show prejudice.

A new issue the Fifth Circuit considered was when there
is a conflict requiring a liability insurer to pay for independent
counsel for its insured. A few other decisions also addressed
this issue.

Finally, Texas courts continue to review whether an insurer
is entitled to severance and separate trials of bad faith and con-
tract claims, particularly in cases involving uninsured motorist
coverage.

II. FIRST PARTY INSURANCE POLICIES & PROVI-
SIONS

A. Automobile

A person was injured while helping his neighbor unload a
deer stand off a trailer at his residence. The injured party sued
his neighbor and his own UM/UIM carrier. The UM/UIM pol-
icy required that the injury “arise out of” use of the trailer. The
court held that the process of using a trailer includes not only the
immediate action of loading and unloading materials from the
trailer but also moving them to their destination point. There-
fore, coverage was allowed. Farmers Ins. Exch. v. Rodriguez, 366
S.W.3d 216 (Tex. App.—Houston [14th Dist.] 2012, no pet.).

In a suit arising from a drunk driver crashing into the insured’s
home, the court held that the insured’s UM/UIM policy, which
limited coverage to an automobile and property inside the automo-
bile, did not cover damage to the insured’s home. /barra v. Progres-
sive Co. Mut. Ins. Co., No. 02-10-00312-CV, 2012 WL 117955
(Tex. App.—Fort Worth Jan. 12, 2012, no pet.) (mem. op.).

An insurer’s payment to the United States Army for medical
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services rendered was proper. Warmbrod v. USAA County Mut.
Ins. Co., 367 S.W.3d 778 (Tex. App.—El Paso 2012, no pet. h.).
An insured sued her insurer to recover the full amount of her
policy’s underinsured motorist coverage after the insurer paid part
of that amount to the Army for care she received at an Army
hospital after her car accident. The court analyzed the Army’s
right to the proceeds and the property of the insurer’s payment
under various laws. The Army did not have a right to first party
insurance proceeds under the Federal Medical Care Recovery Act,
42 U.S.C. §§ 2651-53. However, the Army had a valid reim-
bursement claim under 10 U.S.C. § 1095, which gives the fed-

eral government the “right to collect reasonable medical expenses
for the care it provided at government expense from third-party
payers,” which includes automobile insurers. Because the Army
had a right to recover from the insurer under section 1095, the
insurer’s payment to it was proper.

An insured’s damages were not covered by her policy’s unin-
sured motor vehicle coverage when she was injured in an accident
caused by a city employee in the course and scope of his employ-
ment. Malham v. Govt
Employees Ins. Co., No. B
03-11-00006-CV, The vacancy clause func-
2012 WL 413969 ]

(Tex. ~ App—Austin tioned as an exclusion he-
Feb. 8, 2012, pet. de- = =
nied) (mem. op). A CAUSE it suspended certain
issue was whether the ggverage while other cov-
city vehicle was an .
“uninsured motor ve- €Fage under the policy re-
hicle” under the policy. - mained in effect.

e policy definition
excluded government-
owned vehicles unless the operator was uninsured and “there is no
statute imposing liability for damage because of bodily injury ...
on the governmental body for an amount not less than the limit
of liability for this coverage.” The city was party to an agreement
with other political subdivisions to create a fund meant to provide
“coverages against risks which are inherent in operating a political
subdivision.” The agreement insured the city and its employees
acting in the scope of their duties, for up to $2,000,000. The
court concluded that the agreement was a liability policy within
the meaning of the insured’s policy and, accordingly, the opera-
tor of the city-owned vehicle was not uninsured. Therefore, the
vehicle was not an “uninsured motor vehicle.”

B. Homeowners

A vacancy clause excluded coverage in Farmers Insurance
Exchange v. Greene, 376 S.W.3d 278 (Tex. App.—Dallas 2012,
pet. filed), where an insured’s property was damaged by fire four
months after she moved to a retirement community and placed
her home on the market. The insurer denied coverage in reliance
on the policy’s vacancy provision, which suspended coverage for
damage to the dwelling sixty days after it became vacant. The
insured argued the insurer could not deny coverage on that basis
without showing that it suffered prejudice under section 862.054
of the Insurance Code, which says that a breach of a policy condi-
tion does not render a policy void or serve as a defense to a suit for
loss unless that breach contributed to the cause of the destruction
of the property. The court held that the vacancy clause func-
tioned as an exclusion because it suspended certain coverage while
other coverage under the policy remained in effect. As such, sec-
tion 862.054 did not apply. Because the vacancy provision was
an exclusion, and not a condition, it did not matter that it did
not contribute to the cause of the fire damage. The court distin-
guished this case from Puckett v. U.S. Fire Ins. Co., 678 S.W.2d
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936 (Tex. 1984), finding that Puckert involved a breach of a war-
ranty or condition, whereas this case did not, and that the policy
exclusion here was material and not a “technicality.”

C. Commercial Property

A policy sublimit applied to both stolen property and re-
sulting building damage. SA-OMAX 2007, L.P v. Certain Un-
derwriters ar Lloyds London, 374 S.\W.3d 594 (Tex. App.—Dallas
2012, no pet.). An insured’s building was damaged when thieves
stole copper pipes and coils from the HVAC units on the roof.
The building was further damaged by the resulting holes in the
roof. The insurer denied the insured’s claim to the extent it ex-
ceeded the $25,000 sublimit for theft. The insured argued that
the theft sublimit applied only to the value of the items stolen
and did not limit coverage for damage caused by the thieves dur-
ing commission of the theft. The court disagreed. The policy
provided coverage for “direct physical loss or damage to Covered
Property ... caused by or resulting from any covered Cause of
Loss.” 'The building was the covered property, and the covered
cause of loss was theft. The policy further stated that the most the
insurer would pay was the applicable limit shown in the declara-
tions, which states that the limit for theft was $25,000. The court
concluded that the sublimit applied to both the items stolen and
the damage caused during the theft.

An excess property coverage policy required the insurer
to elect and use the same valuation method to determine the
amount of loss, in aggregate, for all of the properties damaged
in a single occurrence. Lynd Co. v. RSUI Indem. Co., No. 01-
11-00193-CV, 2012 WL 1030342 (Tex. App.—San Antonio Mar.
28,2012, no pet.). Several of the insured’s apartment complexes
were damaged by a hurricane in an amount exceeding its primary
property insurance coverage. The amount of the loss was deter-
mined by an independent adjuster retained by both the primary
and excess insurers. Rather than pay the amount in excess of
the primary policy, the excess insurer had the adjuster recalcu-
late the loss amount based on its interpretation of a “Scheduled
Limit of Liability” endorsement contained in the excess policy.
The endorsement stated that the insurer would pay “the least”
of three different amounts “in any one ‘occurrence.” The term
“occurrence” was defined as “any one loss [or] disaster ... arising
from one event.” When the adjuster made the recalculation, he
selected one of the three amounts for each damaged apartment
building, rather than selecting one option and applying it to all
of the apartments in aggregate. This recalculation resulted in a
significantly lower amount owed by the excess insurer. The court
held that it was improper for the insurer to mix and match the
valuation options. The damage to all of the apartments was from
a single occurrence. Although one valuation option was linked
to the individual values of each scheduled property, the others
were not, and the “mere presence of a Statement of Values does
not transform an entire policy into a scheduled coverage policy.”

An insured’s line pipe was damaged during drilling, and the
insurer stated that the damage was specifically excluded under the
policy as it was caused by faulty construction. The court held that
“construction” is an ambiguous term that could have multiple
reasonable meanings in the policy. Therefore, the court found in
favor of the insured. The court went on to state that the insurer’s
reading of the policy would effectively undermine the insured’s
reasoning for buying insurance in the first place. Which was to
provide coverage for the insured’s property. RLI Ins. Co. v. Will-
bros Constr., No. H-10-4634, 2011 WL 4729866 (S.D. Tex. Oct.
5,2011).

D. Life insurance
An ex-wife designated as beneficiary before her divorce was
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not entitled to recover life insurance proceeds. Provident Life &
Acc. Ins. Co. v. Cleveland, 460 Fed. App’x 359 (5th Cir. 2012)
(per curiam). The court found that a pre-divorce designation of
a spouse as beneficiary is ineffective unless (1) the divorce decree
designates the former spouse as beneficiary, (2) the insured re-
designates the former spouse as beneficiary after the decree, or
(3) the former spouse is designated as beneficiary in trust for the
benefits of a child or dependent. Tex. Fam. Code § 9.301. None
of these exceptions applied. The court declined to create another
exception based on the ex-husband designating as beneficiary his
“ex-spouse.” The court rejected the ex-wife’s argument that this
designation showed her ex-husband either thought he was already
divorced or intended to satisfy the redesignation requirement.

The alcohol exclusion in an accidental death policy barred
coverage for a man who died from a heart attack he suffered after
falling down while extremely drunk. Likens v. Hartford Life &
Acc. Ins. Co., 688 E3d 197 (5th Cir. 2012). The policy excluded
coverage for “any loss resulting from ... [i|njury sustained as a
result of being legally intoxicated from the use of alcohol.” The
court rejected the beneficiary’s argument that “legal intoxication”
meant that the insured had to be both drunk and engaged in
some prohibited activity. The court concluded that a reasonable
interpretation of “legal intoxication” simply focused on the level
of intoxication, not the activities the person engaged in. Because
the insured had blood alcohol three times the legal limit, the
court found the insured met the definition of legal intoxication,
so that the exclusion applied.

The Likens court rejected the argument that the fall could
have been caused by the insured’s clumsiness. There was medi-
cal evidence that his intoxication contributed to his fall, and wit-
nesses observed him being extremely intoxicated and falling. The
court reasoned that, even if he were clumsy, his high level of in-
toxication made falling far more likely, and there was no evidence
that any clumsiness was actually the dominant factor in the fall.

In Massachusetts Mutual Insurance Co. v. Mitchell, No. H-11-
3811, 2012 WL 1681653 (W.D. Tex. May 14, 2012), an insurer
sought a declaration that it had no obligation to pay life insur-
ance proceeds to the beneficiary until it obtained proof that the
deceased was the insured. The beneficiary moved to dismiss, and
the court denied the motion, holding that the insurer sufliciently
alleged that the designated beneficiary did not have an insurable
interest in the policies due to inconsistencies in the application
process that lead it to question whether the insured applied for
or consented to the policies at issue. The court also held that the
incontestability provision did not bar the insurer from seeking
rescission, as the Texas Insurance Code explicitly allows insurers
to rescind life insurance policies even after two years if the insurer
proves material, intentional misrepresentations were made in ob-
taining the policy.

A court granted summary judgment in favor of the insurer
in a case where the daughter of the deceased’s insured sued for the
benefits of her father’s accidental death policy. Her father died
from misuse of prescription medications combined with alcohol
use. The court held that the cause of death did not result from
an accident independent of medical treatment. Additionally, the
court held that the prescription drug exclusion barred coverage.
Arredondo v. Hartford Life & Accident Ins. Co., No. M-11-84,
2012 WL 948979 (S.D. Tex. March 20, 2012).

E. Other policies

An insured’s ship was damaged during a hurricane. The
insured did not notify the insurer of the damage until forty-six
days after the alleged damage was sustained. Several of the dam-
aged items had already been removed from the ship by the time
the insurer was notified. The court held that the insurer was
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not promptly notified of the claim as required under the policy.
Sery Diving Inc. v. Procentury Ins. Co., No. G-10-368, 2012 WL
1999633 (S.D. Tex. June 4, 2012).

Certain costs associated with a pollution incident at an off-
shore oil well were covered, while others were not. An insured’s
well was damaged by Hurricane Katrina, which caused a “sudden
and accidental pollution incident” whereby hydrocarbons were
released into the Gulf of Mexico. The policy covered clean-up
efforts, including testing, monitoring, removing, containing,
treating, and detoxifying pollutants. However, costs for pol-
lution prevention, repairing flowlines, and removing wreckage
and debris were not covered. Accordingly, the insured’s costs to
test for and locate leaking flowlines and to cap them to contain
the escaping hydrocarbons were covered. Costs to identify leaks
from vessels and equipment were also covered. However, equip-
ment that was not leaking did not require pollution work and
was therefore not covered. Pollution resulting from cutting non-
leaking flowlines was not covered because it did not result from
the sudden and accidental pollution incident. Costs of removing
structural components that blocked access to leaking equipment
were covered if they had to be removed only to abate the leak,
but if they had to be removed anyway, and removal simply made
pollution abatement more convenient, then the removal was not
covered. Cox Operating, L.L.C. v. St. Paul Surplus Lines Ins. Co.,
No. H-07-2724, 2012 WL 290027 (S.D. Tex. Jan. 31, 2012).

F.  Worker’s Compensation

In Effinger v. Cambridge Integrated Services. Group, No. 10-
20630, 2011 WL 8201842 (5th Cir. Dec. 22, 2011), the court
considered whether an injured worker stated a claim for misrep-
resentation and concluded he did not. The worker contended
that the insurer misrepresented the scope of coverage by rep-
resenting that it would complicate a compensable injury. The
court concluded that any policy promise to promptly compen-
sate did not become a misrepresentation merely because the in-
surance carrier disputed whether an injury was compensable and
delayed payment. The court also held that an insurer’s statement
to the insured that coverage was denied did not amount to an
actual misrepresentation merely because it was later determined
that coverage was appropriate. The court concluded that an ac-
tual misrepresentation required the insurer to represent a “spe-
cific circumstance” would be covered and to subsequently deny
coverage.

III. FIRST PARTY THEORIES OF LIABILITY

A. Unfair Insurance Practices, Deceptive Trade Practices &
Unconscionable Conduct & Duty of Good Faith and Fair
Dealing

The Fifth Circuit examined whether there was evidence that
a worker’s compensation insurer acted in bad faith by initially
denying an employee’s claim and then later paying the claim af-
ter the contested hearing. Thompson v. Zurich Am. Ins. Co., 664
F.3d 62 (5th Cir. 2011). The issue was whether the insurer had
reasonably relied on expert opinions from a doctor. The court
reviewed Texas law and held that conflicting expert opinions do
not, by themselves, establish that the insurer acted unreasonably
in relying on its own expert. The court stated that the party al-
leging bad faith must bring evidence showing that the insurer’s
expert’s opinion was questionable and the insurer knew or should
have known that the opinion was questionable. The court found
that the insurer’s expert had well-documented credentials and a
reasonable medical basis for his opinion. There was no evidence
that the doctor’s opinion was unreasonable or that there was any
knowing omission in his investigation of such magnitude as to
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cast doubt on the insurer’s basis for denial.

The Fifth Circuit distinguished other Texas cases where evi-
dence showed that the expert was biased and the insurer knew it.
In this case, the court held that there was nothing showing that
the doctor gave opinions predominately in favor of insurers or
that the insurer had knowledge of such a predisposition.

The Thompson court did acknowledge that under Texas law
an insurer may breach its duty of good faith and fair dealing by
failing to reasonably investigate a claim and that insurers have a
continuing duty to investigate. The court stated that under Texas
law “an insurer does have at least some continuing duty to the
insured even after an initial reasonable denial.” /d. at 70. How-
ever, in this case after the initial denial, the insurer participated in
the administrative review proceedings and then paid the claim, so
there was no breach based on any failure to investigate.

Although the 7hompson case involved bad faith and common
law bad faith in the context of a worker’s compensation insurer,
the analysis of the court would apply in a claim for statutory un-
fair insurance practices, because the Texas Supreme Court equat-
ed the statutory common law standards in Universal Life Ins. Co.
v. Giles, 950 S.W.2d 48 (Tex. 1997).

The Fifth Circuit considered whether a beneficiary under a
life insurance policy had standing to sue the insurer for fraud,
negligence, unfair insurance practices, and deceptive trade prac-
tices in Kocurek v. CUNA Mut. Ins. Socy, 459 Fed. App’x. 371
(5th Cir. Jan. 24, 2012). Kocurek’s husband bought an accidental
death policy from CUNA in 2004. After paying premiums on
that policy for four months, he received a mailing from CUNA
offering him additional accidental death coverage, so he pur-
chased a second policy in 2005. The first policy named Kocurek
as the beneficiary, while the second policy named their children
as primary beneficiaries. The husband paid premiums on both
policies until his accidental death in 2006. CUNA refused to pay
benefits under the 2004 policy, based on provisions in both poli-
cies stating that only one policy could be enforced.

Kocurek argued that CUNA behaved in a misleading man-
ner by selling a second policy without disclosing that the second
policy would void the first. The district court dismissed all her
claims for lack of standing or for failure to state a claim. The Fifth
Circuit reversed.

As to her fraud and negligence claims, the Fifth Circuit con-
cluded that the petition showed Kocurek had suffered an injury,
based on CUNASs failure to pay the claim under the 2004 policy
of which she was the beneficiary. Further, she had standing to sue
under the Texas Insurance Code because she alleged she suffered
damages, and there was no requirement that she be a consumer.

However, the Fifth Circuit concluded that her claims under
the DTPA were correctly dismissed. The court reasoned that only
a “consumer” may sue under the DTPA and, since her husband
actually purchased the policy, Kocurek did not qualify as a con-
sumer. Relying on Transportation Insurance Co. v. Faircloth, 898
S.W.2d 269, 274 (Tex. 1995), the court held that if a person’s
only relationship to an insurance policy is as a beneficiary seeking
proceeds then she is not a consumer.

On this latter point, the Fifth Circuit was wrong. The DTPA
recognizes that a consumer is anyone who seeks or acquires goods
or services. In Kennedy v. Sale, 689 S.W.2d 890 (Tex. 1985),
the supreme court addressed the situation where an employee
acquired insurance purchased by his employer. There, the Tex-
as Supreme Court concluded that the insured employee was a
consumer, because he acquired the policy, even though the em-
ployer actually purchased it. Similatly, in Birchfield v. Texarkana
Memorial Hospital, 747 S.W.2d 361, 368 (Tex. 1987), the court
held that a minor was a consumer of medical services because she
“acquired them,” even though they were purchased by her par-
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ents. The supreme court held that a plaintiff establishes
standing as a consumer in terms of her relationship to a
transaction, not by a contractual relationship with the
defendant. Therefore, the fact that Kocurek’s husband
bought the policy does not prevent her being a con-
sumer, where she acquired the benefit by being named
as beneficiary.

The court erred in its reading of Faircloth. The
policy in Faircloth was a liability policy. In that context,
the court held that a third party negotiating a settle-
ment with an insured does not seek to purchase or lease &
any services of the insurer, and seeking the proceeds of
the policy did not make the third party a consumer.
This reasoning does not extend to a person named as a
beneficiary under the life insurance policy, who clearly
acquires the benefits of that policy. Fortunately, the
court’s error should not matter in most cases. Any rep-
resentation or nondisclosure that would be actionable
under the DTPA is actionable under the Texas Insur-
ance Code. The only relevant cause of action unique to
the DTPA is a claim for unconscionable conduct.

A mortgagor purchased a home and obtained homeowner’s
insurance as required by the mortgagee. The mortgagor let the
homeowner’s insurance policy lapse, and the mortgagee pur-
chased a lender-placed policy to protect its interest. After a hur-
ricane, the property was severely damaged. The mortgagor sued
the insurer for failing to adequately compensate him, and against
the mortgagee for violating the duty of good faith and fair deal-
ing. The court held that the policy itself did not provide any
direct benefit to the mortgagor, and the mortgagee’s procurement
of the policy did not create any duty for it to ensure that the
mortgagor received proceeds under the policy. Garcia v. Bank of
Am. Corp., 375 SW.3d 322 (Tex. App.—Houston [14th Dist.]
2012, no pet.).

An insurer breached its duty of good faith and fair dealing
by wrongfully terminating coverage in Hudspeth v. Enterprise Life
Ins. Co., 358 S.W.3d 373 (Tex. App.—Houston [1st Dist.] 2011,
no pet.). An insured purchased a disability insurance policy to
cover her car payments in the event of her disability. After the
insured was unable to work due to cancer, she notified the insurer
of her disability and submitted her claim. The insurer paid for
the first month’s car payment. However, when the insured was
unable to provide a doctor’s certification while she was chang-
ing healthcare providers, the insurer stopped making payments.
When the insured was finally able to provide the certification,
the insurer again denied her claim, stating that coverage was can-
celled. The court held that summary judgment for the insurer on
the insured’s bad faith claim was improper. The policy provided
that proof of continuing disability be furnished “as soon as rea-
sonably possible,” and the insurer invited the insured to do just
that when it first denied her claim. The insured submitted proof
as soon as she was able, but the insurer then said it had cancelled
her policy, even though none of the policy conditions for termi-
nation had occurred.

An insurer was not liable for misrepresenting coverage
provided by a title insurance policy. Fidelity Nat! Title Ins. Co.
v. Doubletree Partners, L., No. 4:08-CV-00243, 2011 WL
4715174 (E.D. Tex. Oct. 5, 2011). The insured filed a counter-
claim against its title insurer for violations of the Texas Insurance
Code. The court held that the title commitments did not have
misrepresentations in them. The court held that it was not pos-
sible that the insured could have relied on the insurance docu-
ments to assume that the flowage easement would be covered by
the policy, because it was clear after review that each document
clearly excepted the flowage easement.
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The court also held that because there was no breach of the
insurance contract, there could not be a breach of the duty of
good faith and fair dealing. Fidelity Nat! Title Ins. Co. v. Double-
tree Partners, L.P, No. 4:08-CV-00243, 2011 WL 4715174 (E.D.
Tex. Oct. 5, 2011).

A moving company’s insurer owed no duty to the moving
company’s customer. Lasewicz v. Joyce Van Lines, Inc., 830 E Supp.
2d 286 (S.D. Tex. 2011). An individual hired a moving company
to move her belongings and signed a bill of lading selecting full
replacement value. The bill of lading specifically said it was not
insurance. The individual sued the moving company and its in-
surer after items were damaged and lost during the move. The
court found there was no insurance contract between the individ-
ual and the insurer, and held that where the injured party is not a
party to the insurance policy, there is a long-standing prohibition
against allowing the injured party to sue the insurance company.

An insured sued its insurer for unfair settlement practices
relating to property damage in a hurricane. The insurer moved
to dismiss the extra-contractual claims for failure to comply with
the federal pleading requirement. The court held the insured
failed to properly plead facts indicating that the insurer’s commu-
nications were misrepresentations, rather than merely inaccurate
evaluations of the true value of the damage. Therefore, the extra-
contractual claims were dismissed. Atascocita Realty, Inc. v. W,
Heritage Ins. Co., No. 4:10-CV-4519, 2012 WL 4052914 (S.D.
Tex. Sept. 13, 2012).

Extra-contractual claims for violations of the Texas Insurance
Code are barred in suits filed pursuant to a Standard Flood Insur-
ance Policy. Davenport v. Fidelity Nat! Prop. & Cas. Ins. Co., No.
1:10-CV-695, 2012 WL 929610 (E.D. Tex. Feb. 27, 2012).

An insured’s building was damaged by a hurricane, and the
insurer disputed the amount of damage incurred due to the hur-
ricane. The court held that because there was a dispute as to the
claim, the insured’s prompt payment claim should not be dis-
missed. However, the court dismissed the insured’s claims for
breach of the duty of good faith and fair dealing and unfair settle-
ment practices under ch. 541 because the summary judgment evi-
dence showed no more than a bona fide dispute between the par-
ties that did not rise to the level to support a claim for breach of
the duty of good faith and fair dealing. The insured also did not
identify any facts that the insurer allegedly misrepresented. Har-
rison v. Intl Catastrophe Ins. Managers, No. 1:10-CV-683, 2012
WL 1231071 (E.D. Tex. March 22, 2012).

Insureds sued their insurer after their home was damaged.
The insureds hired a contractor who took the insurer’s payments
but failed to pay the subcontractors. The insurer asked to do an
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audit to determine how much money the contractor misappro-
priated. However, the insurer’s audit was done to build a case
based on trouble with the contractor as a reason to deny any ad-
ditional payments to the insureds. The insured alleged that the
insurer’s acts violated the Texas Insurance Code and the duty of
good faith and fair dealing. The court dismissed the claims, be-
cause the insured did not suffer any damages beyond the damages
claimed for the breach of the insurance policy. The court noted
that the insureds did not mention any item of damage indepen-
dently related to any of their extra-contractual claims. The court
did not allow the insureds to amend, because the insureds knew
of the deficiencies in their amended complaint and had not filed
a motion for leave to amend or suggested any allegations that
they would make if permitted to amend again. Tracy v. Chubb
Lloyds Ins. Co., No. 4:12-CV-174-A, 2012 WL 2477706 (N.D.
Tex. June 28, 2012).

The district court erred in its conclusion. The Texas Su-
preme Court has made it quite clear that policy benefits are dam-
ages and in fact may be damages as a matter of law, in Vail v. Zex.
Farm Bureau Mut. Ins. Co., 754 S.W.2d 129, 136 (Tex. 1988).
In Vzil the insurer made the same argument — that the insureds’
only damages were under the contract and these were damages
for breach of contract and were not actual damages for unfair
settlement practices. The supreme court expressly rejected this
argument, saying “We hold that an insurer’s refusal to pay the
insured’s claim causes damages as a matter of law in at least the
amount of the policy benefits wrongfully withheld.” Thus, not
only is it absurd to say policy benefits aren’t damages for unfair
settlement practices, such a conclusion is it directly contrary to
controlling supreme court authority.

A mortgage lender did not owe a duty of good faith and fair
dealing to an insured homeowner. Picard v. Chase Home Fin.,
L.L.C, No. 3:11-CV-439-L, 2011 WL 5333060 (N.D. Tex.
Nov. 3, 2011). After an insured’s home was damaged during a
storm and he sued his insurer, which eventually settled and paid
$65,000 to the insured and his mortgage lender. The lender re-
fused to release the full amount to the insured, insisting it would
pay the insured in increments as the work was completed. The
insured sued his lender for breach of contract along with breach
of the duty of good faith and fair dealing. The court granted
lender’s motion to dismiss, because it could not locate any case
that applied this duty in the context of a contract between a
mortgagor and mortgagee with regard to settlement proceeds.
The Picard court’s decision is supported by English v. Fischer, 660
S.W.2d 521 (Tex. 1983), where on very similar facts, the Texas
Supreme Court refused to imply a covenant of good faith and
fair dealing.

An insured sued its insurer for violating the duty of good
faith and fair dealing, following property damage after a hur-
ricane. The court found sufficient evidence to support the claim,
as the evidence showed that the insurer’s expert reports were not
prepared objectively. Beaumont Preservation Partners, L.L.C. v.
Intl Catastrophe Ins. Managers, L.L.C., No. 1:10-CV-548, 2011
WL 6707287 (E.D. Tex. Oct. 6, 2011).

A lessor sued its lessee’s insurer for breach of the duty of
good faith and fair dealing after damage was sustained to the
leased property as a result of a hurricane and the insurer failed to
pay. The court held that being named on the certificate of insur-
ance, as the lessor was, did not create insurance coverage when
such coverage was precluded by the terms of the policy. The
court also held that the lessor failed to prove it was an intended
third party beneficiary, and it was not an implied third party ben-
eficiary, because the lease did not require that the lessee procure a
policy issued in the lessor’s name. Therefore, summary judgment
was granted in favor of the insurer. Bender Square Partners v. Fac-
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tory Mut. Ins. Co., No. 4:10-CV-4295, 2012 WL 208347 (S.D.
Tex. Jan. 24, 2012).

B. ERISA

The Fifth Circuit held that ERISA did not preempt the
claims of a third party medical device supplier suing the health
insurer for promissory estoppel, negligent misrepresentation, and
violations of the Insurance Code, where the insurer’s representa-
tives made statements that reasonably led the provider to believe
its services would be covered. The court reasoned that liability
for these representations did not depend on whether the services
were actually covered by the plan, but instead depended on what
the insurer said. The court also found that granting a cause of
action did not affect the relations between the insured patients
and the insurer, be-
cause the issue con-
cerned the duties owed
to the third party
provider.  The court
held, however, that
the providers claims
for quantum meruit
and unjust enrichment
would be preempted,
because they depended
on whether the claims
were covered by the
terms of the plan. Ac-
cess Mediquip, LLC v.
Unitedbealthcare Ins. Co., 662 F3d 376 (5th Cir. 2011, affd en
banc, No. 10-20868, 2012 WL 474260 (5th Cir. Oct. 5, 2012)).

An insurer denied a claim under the illegal acts exclusion
where there was evidence that the insured was drunk at the time
of the auto collision and his intoxication contributed to his in-
juries, even though the wreck was also caused by the conduct of
two oncoming drivers who were racing. Jimenez v. SunLife Ass.
Co. of Canada, No. 11-30872, 2012 WL 3495259 (5th Cir. Aug.
15,2012) (not published). In reaching this conclusion, the court
first had to decide whether to apply the law of Louisiana or Texas.
This issue is discussed below.

Denial of a former NFL player’s claim for greater disability
benefits was not an abuse of discretion, where there were con-
flicting medical opinions as to whether he was totally and per-
manently disabled and, if so, whether that disability arose from
football. The court held that delay in reaching a decision and
the use of an arbitrator to break a deadlock in the initial decision
were not errors that justified a less deferential standard of review.
Atkins v. Bert Bell/Pete Rozelle NFL Player Retirement Plan, No.
11-51202, 2012 WL 3931010 (5th Cir. Sept. 11, 2012).

A district court held that a self-interested administrator ap-
plied a legally incorrect interpretation and therefore abused its
discretion by denying the accidental death claim of an insured
who died in a single-car crash when driving while intoxicated. As
the policy contained no definition of “accident,” the court found
it was not a fair reading of the policy for the insurer to adopt a
per se rule that death from drunk driving is never an accident
because it is always foreseeable. The insured’s beneficiary was
therefore entitled to recover the policy benefits. The Fifth Circuit
liked the opinion of the district court so much that it adopted
and attached the opinion as an appendix. Firman v. Life Ins. Co.
of N. Am., 684 F.3d 533 (5th Cir. 2012).

An ex-wife sued to recover the insurance proceeds of her
ex-husband’s policy when he died six months after their divorce,
and she was still designated as his beneficiary at the time of his
death. Adhering to the plan documents, requirement of a writ-

Not only is it absurd to say
policy benefits aren’t dam-
ages for unfair settlement
practices, such a conclu-
sion is it directly contrary
to controlling supreme
court authority.
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ten request to change a beneficiary, the court concluded that
the ex-wife should receive the proceeds. However, the court
sustained the estate’s breach of contract claim, holding that the
ex-wife breached the divorce decree by claiming the benefits of
the life insurance policies, since the decree divested her of other
benefits existing by reason of the husband’s past, present, and
future employment. Flesner v. Flesner, 845 F. Supp. 2d 791 (S.D.
Tex. 2012).

An insured employee who was injured on the job sued for
violations of the Texas Insurance Code. The court held that the
employee welfare benefits plan was governed by ERISA, which
expressly preempts state law claims relating to a qualifying em-
ployee benefit plan. The court held that because the claims for
violations of the Texas Insurance Code arose from the insurer’s al-
leged denial of benefits under the plan, they were subject to con-
flict preemption and were dismissed. Jones v. Aetna Ins. Co., No.

1:11-CV-266, 2011 WL 6963165 (E.D. Tex. Dec. 15, 2011).

IV. AGENTS, AGENCY & VICARIOUS LIABILITY

A. Individual liability of agents, adjusters, and others

Two companies sued their insurance agent, asserting that he
sold them insurance from a non-admitted carrier without the li-
cense and training to do so, that the insurer became financially
unstable, and that the agent’s failure to disclose the lack of stabil-
ity harmed them when the insurer failed to contribute towards
settlement of a suit against them. The companies sought the full
$5 million limits of the policy from the agent. The court of ap-
peals held that there was no evidence that the agent’s conduct
caused damage to the insureds. Guidry v. Envtl. Procedures, Inc.,
No. 14-11-00090-CV, 2012 WL 4017984 (Tex. App.—Houston
[14th Dist.] Sep. 13, 2012, no pet.). Although the insurer did
not initially contribute towards settlement, it ultimately contrib-
uted $500,000. There was no evidence that an admitted insurer
would have contributed more. There also was no evidence that
the insurer’s financial condition caused it to contribute less than
it might otherwise have or that it was financially unable to pay
its covered claims. There also was no evidence that the insureds
would have received a larger settlement contribution if their in-
surance had been procured by a licensed agent.

V. THIRD PARTY INSURANCE POLICIES & PROVI-
SIONS

A. Automobile liability insurance

The Fifth Circuit held that an adult son was not insured
under his parents’ personal liability umbrella policy because his
“permanent residence” was his apartment, not his parents’ house.
State Farm Fire Ins. Co. v. Lange, No. 11-20396, 2012 WL
2547105 (5th Cir. July 3, 2012) (per curiam). The policy pro-
vided coverage to the insured’s relatives “whose primary residence
is your household.” The court construed “primary” to mean one’s
chief, principle, and most important residence.

Motorists injured in a car accident with an uninsured truck
sued an insurer that had given the trucking company insurance
quotes, even though the trucking company did not purchase in-
surance. However, the insurance company did help the trucking
company get state registration for the truck. The court found
these facts did not show that the insurer had any duty to warn
motorist of dangers relating to the trucking company’s opera-
tions. Salazar v. Ramos, 361 S.W.3d 739 (Tex. App.—El Paso
2012, pet. denied).

A driver ran a red light, striking another vehicle. The driver’s
insurer denied coverage, so the injured party’s insurer filed a sub-
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rogation suit against the driver to recover the insurance proceeds
it paid to the injured party. The injured party’s insurer obtained a
default judgment against the driver, and the court signed a turn-
over order assigning to the insurer all of the driver’s causes of ac-
tion against its insurer. The court held that the driver’s insurer
had properly denied coverage, because the owned-vehicle exclu-
sion applied. The negligent driver owned the vehicle he was driv-
ing at the time of the accident, but had failed to tell his insurer.
Nat'l Fire Ins. Co. of Hartford v. State & Co. Mut. Fire Ins. Co., No.
01-11-00176-CV, 2012 WL 3776422 (Tex. App.—Houston [1st
Dist.] Aug. 30, 2012, no pet. h.) (mem. op.).

An injured motorist did not have standing to sue an insured’s
automobile liability insurer. The motorist claimed to have had
an oral settlement agreement with the insurer that the insurer
breached. However, because there was no evidence showing that
the insured had entered into a settlement agreement with the mo-
torist and the insurer as to her liability or that the motorist had a
judgment against the insured, the court concluded that the mo-
torist did not have standing. Haygood v. Hawkeye Ins. Services.,
Inc., No. 12-11-00262, 2012 WL 1883811 (Tex. App.—Tyler
May 23, 2012, no pet.) (mem. op.).

B. Comprehensive general liability insurance

In Salcedo v. Evanston Ins. Co., 462 Fed. App’x 487 (5th Cir.
2012) (per curiam), the court held that a worker’s burn injuries,
caused by hot asphalt when a hose from a plant’s asphalt reservoir
to an oil truck ruptured, were excluded as arising out of the “use”
of the truck. The court found that the injury occurred while the
oil truck was being used as it was intended for uploading oil.
The accident occurred within the truck’s natural territorial lim-
its before the actual use terminated. Finally, the truck produced
the injury. Salcedo could not have been injured the way he was
without the use of the oil truck, and the accident did not merely
happen near the truck. The court rejected Salcedo’s argument
that the exclusion applied only if the injuries arose from the in-
sured’s use of the truck. Nothing in the policy language limited
the exclusion this way.

A contractor hired a subcontractor to pour concrete for a
city construction project. The concrete was improperly poured,
and the contractor, subcontractor, and city reached an agreement
as to the damages and how the problem would be fixed. Five
months after the settlement was reached and the damage repaired,
the contractor, who was listed as an additional insured under the
subcontractor’s insurance policy, filed suit against the subcontrac-
tor’s insurer. The insurer required in its contract that the insured
cooperate with the insurer to settle the claim. The court held that
the insurer’s right to participate in the settlement process was an
essential prerequisite to its obligation to pay a settlement, and
depriving the insurer of its contractual right constituted a mate-
rial breach, or prejudice. Therefore, the court affirmed summary
judgment for the insurer. Allen Butler Constr., Inc. v. Am. Econ.
Ins. Co., No. 07-10-0490-CV, 2011 WL 6183575 (Tex. App.—
Amarillo Dec. 13, 2011, no pet.) (mem. op.).

A subcontractor’s insurer had no duty to defend or indem-
nify the contractor as an additional insured. Conz’ Cas. Co. v. Am.
Safety Cas. Ins. Co., 365 S.W.3d 165 (Tex. App.—Houston [14th
Dist.] 2012, pet. filed.). After settling with an injured employee
of a subcontractor, the contractor’s insurer sued the subcontrac-
tor’s insurer to recover the settlement payment on grounds that
the contractor was an additional insured on the subcontractor’s
policy. The court held that the subcontractor’s insurer owed no
duty to defend or indemnify under the terms of the additional in-
sured endorsement. The endorsement provided defense coverage
to the contractor only in the event that it was alleged to be vicari-
ously liable for the sole negligence of the subcontractor. But the
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underlying suit alleged separate negligence claims against both
the contractor and subcontractor. Because the underlying suit
was based on the contractor’s own negligence and not vicarious
liability, the subcontractor’s insurer had no duty to defend the
contractor. Further, the jury in the underlying case did not find
that the injuries arose from the sole negligence of the subcontrac-
tor, and that the responsibility was shared by the contractor, the
subcontractor’s employee, and the underlying plaintiff. There-
fore, the subcontractor’s insurer had no duty to indemnify the
contractor.

A refinery owner was an additional insured under a policy is-
sued to the employer of a repair crew. Pasadena Refining Sys., Inc.
v. McCraven, No. 14-10-00860-CV, 2012 WL 1693697 (Tex.
App.—Houston [14th Dist.] May 15, 2012, pet. dismd) (mem.
op.). The refinery owner hired the employer to make certain
repairs to the refinery. During repairs, a member of the repair
crew was severely injured. The crew member successfully sued
the refinery owner for negligence. The refinery owner sued the
employer’s insurer, seeking a declaration of its additional insured
status under the policy. The court concluded that the owner was
an additional insured under the policy. The policy described an
additional insured as “Any person or organization ... for whom
the named insured ... has specifically agreed by written contract
to procure bodily injury ... insurance ....” The contract between
the refinery owner and the employer required that the owner be
added as an additional insured. The court of appeals looked to
the unambiguous language of the policy, which did not limit cov-
erage to indemnity under the contract between the owner and
employer, and concluded that the owner was an additional in-
sured under the policy.

An employer sought coverage as an additional insured under
an oil company’s policy for an arbitration award entered against
it arising from injury to its employees who were working on the
oil company’s drilling operation. Offshore Recruiting Servs., Inc.
v. New Hampshire Ins. Co., No. 01-10-00946-CV, 2011 WL
6938531 (Tex. App.—Houston [1st Dist.] Dec. 29, 2011, no pet.)
(mem. op.). Relying on an indemnity agreement between it and
the oil company, the employer sued the oil company’s insurer,
which denied coverage on grounds that the policy was excess and
the employer had already been fully indemnified for the arbitra-
tion award by its own insurer. The court held that the insurer did
not owe indemnity to the employer as an additional insured for
the amounts that the employer’s own insurer had already paid.
The policy stated that any coverage potentially available to the
employer as an additional insured was limited to amounts in ex-
cess of insurance the employer was obligated to obtain under the
terms of its contract with the oil company.

C. Professional liability insurance — Errors & omissions
The court of appeals reversed the district court’s decision
that an insurer was required to pay for claims against a doctor
for medical malpractice. The court held that the unambiguous
language of the policy stated that the policy only covered claims
that were first made against the insured and reported to the in-
surer while the policy was in force. The court also held that an
insurer need not demonstrate prejudice to deny coverage when
an insured does not give notice of a claim within the policy’s
specified time period. Because the record showed that no claim
was made against the doctor under the policy and no claim was
reported within the policy period to the insurer, the insurer was
not required to show prejudice to deny coverage. Oceanus Ins.
Co. v. White, 372 S.W.3d 700 (Tex. App.—El Paso 2012, no pet.).
The court’s holding on prejudice is in direct conflict with
the supreme courts holding in Prodigy Communications Corp.

v. Agricultural Access & Surplus Ins. Co., 288 S.W.3d 374, 377
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(Tex. 2009), where the court held under a claims-made policy
that the insurer had to show prejudice. However, it appears the
court reached the right conclusion if no claim was made against
the insured during the policy period.

A doctor left his practice group, which purchased prior-acts
professional-liability insurance for him. The practice group paid
the premiums for that policy. Coterill-Jenkins v. Tex. Med. Assoc.
Health Care Liab. Claim Trust, No. 14-11-00697-CV, 2012 WL
3524985 (Tex. App.—Houston [14th Dist.] Aug. 16, 2012, no
pet.). Shortly after the doctor left, he passed away. The insurer
paid the premiums back to his practice group, but the executrix
of his estate sued the insurer and practice group stating those pre-
miums should be paid to the estate. The court held that because
the doctor never paid the premium on the policy, there was no
payment to return to his estate.

VI. DUTIES OF LIABILITY INSURERS

A. Duty to defend

A liability insurer did not have a duty to defend an organ
donation charity sued for representing that tissues would be dis-
tributed on a non-profit basis but that instead were sold for a
profit. A daughter sued when she learned that the defendant was
transferring her mother’s organs to the for-profit companies. The
Texas Supreme Court held that the definition of “personal injury,”
which was defined as “bodily injury, sickness, or disease, includ-
ing death resulting therefrom sustained by any person,” did not
apply to claims for mental anguish, absent any physical injury.
The court reasoned that because “bodily” modifies injury, sick-
ness, and disease, a physical manifestation was required for sick-
ness or disease to be covered. Evanston Ins. Co. v. Legacy of Life,
Inc., 370 S.W.3d 377, 382 (Tex. 2012).

The supreme court also held that the petition did not state
a claim for “property damage” based on plaintiff’s loss of use of
her deceased mother’s tissues, organs, bones, and body parts. The
court recognized that the next of kin have certain rights regarding
the deceased’s body, which the court has recognized as a quasi-
property right. However, the court concluded that the rights of
the next of kin do not mean that tissues have attained the status
of property of the next of kin. Further, because the deceased’s
estate has even fewer rights, the tissues were not the property of
the estate. Therefore, there was no claim for property damage.
Id. at 382-87.

Based on these holdings by the Texas Supreme Court, the
Fifth Circuit held the insurer had no duty to defend. Evanston
Ins. Co. v. Legacy of Life, Inc., No. 10-50267, 2012 WL 3641641
(5th Cir. Aug. 24, 2012) (per curiam).

The Fifth Circuit rejected a district court’s ruling that the
“eight corners” rule did not apply to determine the duty to de-
fend. Guideone Specialty Mut. Ins. Co. v. Missionary Church of
Disciples of Jesus Christi, 687 E3d 676 (5th Cir. 2012). A church
employee and church member drove the employee’s van to San
Antonio where they proceeded to clean a church building. The
employee loaned the van to the member, who ran a red light and
collided with the plaintiff’s vehicle, causing serious injuries. The
plaintiff sued the church, the employee, and the member, alleging
that the church and employee negligently entrusted the van to
the member.

The church was insured under a policy that covered “non-
owned autos,” which were defined to include autos owned by em-
ployees, but only while used in the church’s business or personal
affairs.

Instead of applying the eight corners rule and comparing the
petition to the insurance policy to determine whether there was
a duty to defend, the district court instead considered extrinsic
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evidence to determine whether the van was being used in con-
nection with the church’s business to support a conclusion that
the church would be legally obligated to pay damages. Finding
there was no evidence, the court held there was no coverage for
the claim and therefore no duty to indemnify.

The district court justified its departure from the eight cor-
ners rule based on the language of the policy, which stated that
the insurer had “no duty to defend the insured against any ‘suit’
seeking damages for ‘bodily injury’ or ‘property damage’ to which
this insurance does not apply.” The district court reasoned that
this language made the duty to defend and duty to indemnify co-
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The court rejected the in- to first consider
whether  there

surer’s argument that the
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unenforceable and therefore o there was a
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of another party, and was not cuit rejected this
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that the district
court erred by
not applying the eight corners rule. The Fifth Circuit concluded
that the language of the policy did not justify departure from
the eight corners rule. The Fifth Circuit then applied the eight
corners rule and concluded that the insurer had a duty to defend,
since the petition alleged that the van was being used in connec-
tion with the church’s business.

The Fifth Circuit also rejected the insurer’s argument that the
court should apply an exception to the eight corners rule, which
the Fifth Circuit has recognized “when it is initially impossible
to determine whether the coverage is potentially implicated and
when the extrinsic evidence goes solely to a fundamental issue of
coverage which does not overlap with the merits of or engage the
truth or falsity of any facts alleged in the underlying case.” In this
case, the court concluded that the questions regarding coverage
overlapped with the questions regarding the plaintiff’s negligent
entrustment claim.

Another district court erred in relying on extrinsic evidence
to find a liability insurer had no duty to defend in Colony Natl
Ins. Co. v. Unique Indus. Prod. Co., No. 11-20355, 2012 WL
3641523 (5th Cir. Aug. 24, 2012). The insurer offered affidavits
and the insurance application to show that the plumbing prod-
uct supplier knew of problems with its product before the policy
was issued, thus invoking the “known loss” exclusion. The Fifth
Circuit noted that even though it has recognized a narrow excep-
tion to the eight corners rule allowing consideration of extrinsic
evidence that relates to an independent and discrete coverage is-
sue but does not touch on the merits of the underlying claim,
the Texas Supreme Court has not recognized such an exception.
Moreover, the exception would not apply in this case, because the
timing of when the insured became aware of the prior defects was
relevant and prejudicial in the underlying case.

The Colony National court also rejected the insurer’s argu-
ment that the insured violated the “consent to settle” clause by
allegedly agreeing to take responsibility for existing and future
claims related to the product defect. The majority opined that
it was not clear that the alleged agreement constituted the type
of settlement referenced in the clause, and the court could not
determine that the entirety of the complaints against the insureds
sought to recover “payment of a settlement.” In addition, the
court declined to find that the clause was a “condition precedent.”

was coverage for
the claim before

deciding wheth-
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A liability insurer had a duty to defend a general contractor
as an additional insured where the contract with the employer
required that the employer add the contractor as an additional
insured, in Gilbane Building Co. v. Admiral Ins. Co., 664 E.3d 589
(5th Cir. 2011). The worker, Parr, sustained injuries when he was
climbing down a ladder. He sued the general contractor, Gilbane,
which was operating the construction project. He did not sue his
employer, Empire Steel. The court first held that the contract re-
quiring Empire to indemnify Gilbane and provide insurance was
an “insured contract” within the meaning of the policy, so that
Gilbane was an additional insured. The policy defined “insured
contract” to mean a contract “under which you assume the tort
liability of another party to pay for bodily injury.” The court re-
jected the insurer’s argument that the indemnity agreement was
unenforceable and therefore did not assume tort liability of anoth-
er party, and was not an insured contract. The court reasoned that
whether Gilbane was an additional insured because of an “insured
contract” turned not on enforceability of the contract but on
whether the insured agreed to assume the tort liability of another.

The next question the court considered was whether there
was a duty to defend based on the allegations in the pleadings.
The additional insured provision provided coverage only with re-
spect to liability bodily injury caused in whole or in part by Em-
pire’s acts or omissions or the acts or omissions of those acting on
Empire’s behalf. Thus, the insurer owed a duty to defend only if
the underlying pleadings alleged that Empire or someone acting
on its behalf, including Parr himself, caused Parr’s injuries.

The court found no pleading of negligence by Parr and no
pleading of negligence by Empire. Thus, there was no duty to de-
fend. The insurer argued that the court should make an exception
and should infer negligence by Parr, because an injured worker is
unlikely to plead his own negligence. The insurer also argued that
the court should assume that Empire, the employer was negligent
and that Parr failed to allege such negligence to avoid worker’s
compensation issues. The court rejected both arguments because
they would require it to read theories into the pleadings that were
not there or would require consideration of extrinsic evidence.

The Fifth Circuit found there was not an “insured contract”
in Colony National Ins. Co. v. Manitex, 461 Fed. App’x 401 (5th
Cir. 2012) (per curiam). There, JLG manufactured cranes, which
it sold to Powerscreen under an agreement by which Powerscreen
assumed JLG’s liabilities. Powerscreen sold the cranes to Manitex,
under an agreement by which Manitex assumed Powerscreen’s li-
abilities. Colony issued a policy to Manitex that covered liability
for bodily injury. When Manitex was sued by two persons injured
when a crane malfunctioned, it sought coverage from Colony.
Colony declined, contending that the contractual liability exclusion
denied coverage for bodily injury for which the insured is obligated
to pay damages by the reason of the assumption of the liability in
a contract. Manitex relied on an exception to the exclusion, which
provided coverage for an “insured contract.” The policy defined
“insured contract” to mean: ‘“that part of any other contract or
agreement pertaining to your business ... under which you assume
the tort liability of another party to pay for ‘bodily injury[.]” ... tort
liability means a liability that would be imposed by law in the ab-
sence of any contract or agreement.” The court held that the agree-
ment obligated Manitex to assume the liabilities of Powerscreen,
and Powerscreen’s liabilities were only contractual, not tort. There-
fore, the insurer had no duty to defend or indemnify.

In reaching its conclusion, the Fifth Circuit reversed the dis-
trict court’s finding that the language was ambiguous and could
be reasonably read to cover the contract because Manitex assumed
the tort liability of JLG. It is hard to see why the district court’s
analysis is not correct. It does seem clear that Manitex assumed
Powerscreen’s liability, and Powerscreen’s liability included JLG’s
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tort liabilities. Thus, it seems reasonable to construe the policy to
provide coverage, because by contract Manitex did in fact assume
the tort liabilities of JLG.

Two liability insurers both had duties to defend their insured
ambulance company for injuries suffered by a patient when she
was loaded into the ambulance. Natl Cas. Co. v. W World Ins.
Co., 669 E3d 608 (5th Cir. 2012). Preferred Ambulance was
insured by National under a business auto coverage policy and
by Western under a commercial general liability policy. Preferred
was sued after a patient died from injuries sustained while emer-
gency medical technicians loaded her into an ambulance. Both
insurers denied any duty to defend. National’s policy covered
injuries resulting from the “use of an automobile.” The court held
the key factor was not whether the vehicle merely contributed to
cause a condition that produced injury, but whether the vehicle
itself produced the injury. The court noted that Texas law broadly
interprets “use” in automobile insurance policies and concluded
that allegations that the patient was injured while being loaded
into the ambulance fell within that coverage.

The Fifth Circuit also concluded that the professional ser-
vices exclusion did not negate the duty to defend. The court rea-
soned that part of the alleged conduct did constitute professional
services, but other allegations did not. For example, the petition
alleged that Preferred was negligent in failing to provide suffi-
cient, competent personnel to safely transport the patient. This
was an administrative task, not a professional one, so the exclu-
sion did not negate all coverage.

Western argued that because the injuries related to “use” of
the ambulance, they fit within the exclusion in its CGL policy
for injuries arising out of the use of any auto, including loading
and unloading. The court rejected this argument. Even though
some allegations did relate to the use of the ambulance, other
allegations, like failing to secure the patient to the gurney, hap-
pened apart from any use of the ambulance. Because some of the
allegations were not within the exclusion, Western had a duty to
defend.

The court also rejected Western’s argument that its “other in-
surance” clause made its coverage excess, not primary. The court
reasoned that “other insurance” provisions limit an already trig-
gered duty to defend only when all of the allegations in the un-
derlying lawsuit that fall under the policy’s coverage provision also
fall under policy’s “other insurance” provision. In this case, none
of the allegations that triggered Western’s policy were covered by
National’s policy, so both Western’s and National’s coverage re-
mained primary.

Defective construction of man-made lakes causing them to
leak and thereby diminishing the value of the plaintiffs’ lakeside
properties stated a claim for “property damage” sufficient to trig-
ger the insurer’s duty to defend. Mid-Continent Cas. Co. v. Acad-
emy Dev. Co., No. 11-20219, 2012 WL 1382459 (5th Cir. April
20, 2012). Even though the plaintiffs’ petition was uncertain
about whether the leaky lakes caused damage to their homes, the
allegations about damage to the lakes themselves alleged prop-
erty damage. Further, nothing in the insurance policy supported
the insurer’s argument that the property damage had to occur to
property that the plaintiffs owned. Even though the plaintiffs did
not own the lakes, they suffered diminution of value of their own
properties caused by damage to the lakes.

The court also rejected the insurer’s contention that the duty
to defend should be apportioned pro rata over five policy years,
some of which had higher deductibles. The petition alleged that
the property damage occurred throughout the five-year period.
The court concluded that the defendants were entitled to choose
which year’s policy to be defended under, and the insurer’s pro
rata method was improper. The court reasoned that when an
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insurer’s policy is triggered, “the insurer’s duty is to provide its in-
sured with a complete defense, because the contract obligates the
insurer to defend its insured, not to provide a pro rata defense.”

An insured filed for bankruptcy and thus failed to pay the
required $250,000 self-insured retention necessary before its li-
ability insurer was obliged to defend. However, other insurers
spent millions of dollars on the defense of the insured. The Fifth
Circuit concluded that the self-insured retention was satisfied by
the other insurers and did not have to be paid by the insured;
therefore, the insurer’s duty to defend was triggered. Conz! Cas.
Co. v. N. Am. Capacity Ins. Co., 683 E3d 79 (5th Cir. 2012).

The Fifth Circuit held that an insurer was not required to
pay for independent counsel for its insured because no conflict of
interest arose. The facts to be adjudicated in the underlying case
were not the same as the facts upon which coverage depended.
The court rejected the insured’s argument that a conflict arises re-
quiring independent counsel whenever the facts to be developed
in the underlying case may be the same as the facts upon which
coverage depends. Downbhole Navigator, Inc. v. Nautilus Ins. Co.,
686 E3d 325 (5th Cir. 2012). The insured was sued for negli-
gently executing a plan to relocate an oil well. The court con-
cluded that the facts to be adjudicated in determining whether
the insured was negligent were not the same facts that would be
determined in deciding the exclusions listed in the insurer’s res-
ervation of rights.

The court was careful to point out that the attorney hired by
the insurer to represent the insured is duty-bound to defend the
interest of the insured. If the lawyer hired by the insured did, at
the insurer’s direction, improperly advance an insurer’s interest
at the expense of the insured’s interest, the insurer would breach
its duty to defend the insured, and such breach would allow the
insured to reject the counsel provided by the insurer. (It seems
under Texas law that the consequences of disloyalty by the lawyer
paid for by the insurer are more substantial than just replacing
the lawyer. Under the Tilley doctrine, if the lawyer hired by the
insurer develops facts adverse to the insured on coverage, the in-
surer is estopped to deny coverage. Employers Cas. Co. v. Tilley,
496 §.W.2d 552 (Tex. 1973)).

Another insured was not entitled to independent counsel,
even though the insurer’s offer to defend the insured was subject
to a reservation of rights. Partain v. Mid-Continent Specialty Ins.
Servs., Inc., 838 E Supp. 2d 547 (S.D. Tex. 2012). An insured
business and individual employee were both sued for copyright
infringement. The individual requested that the insurer engage a
particular law firm to represent him. The insurer refused, stating
that it had retained a different firm to represent both the busi-
ness and the individual insureds. The individual argued that the
insurer’s reservation of rights created a conflict that allowed him
to select his own independent counsel. The court determined that
the insurer fulfilled its duty to defend by offering a defense pro-
vided by its selected counsel. There were no facts upon which
coverage depended that would be adjudicated in the underlying
suit. For instance, the policy provided coverage only for copy-
right infringement in advertisements. Although the underlying
petition alleged that the infringements were in advertisements,
the jury would not have an opportunity to specifically determine
whether the infringements were in advertisements or elsewhere,
since the jury question on infringement would ask simply wheth-
er the insured “infringed the copyrights.”

In another case, an insured law firm that was sued for mal-
practice sought declaratory judgment that its insurer had a con-
flict of interest and should not be allowed to select counsel for the
insured. The court held that the possibility that the insurer might
reserve its rights for fraud claims did not create a conflict of inter-
est because the insurer specifically stated it had not and would not
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ever reserve its right to deny coverage for any claim based on the
policy’s dishonesty exclusion. The court also held the fact that the
policy covered compensatory damages but not fee disgorgement
did not create a conflict of interest, and the insurer’s reservation
of rights with respect to costs arising from declaratory relief did
not create conflict of interest. Coats, Rose, Yale, Ryman & Lee,
PC. v. Navigators Specialty Ins. Co., 830 E Supp. 2d 216 (N.D.
Tex. 2011).

Allegations against the insured were sufficient to state a claim
that was potentially within coverage even though a specific date
was not stated. The court held that nothing in the pleadings
negated the possibility that injury occurred during the year the
insurance policy was in place, and given that the underlying suit
related to asbestos-related diseases, the court noted that it could
take years of exposure to produce those diseases. This was an
allegation of a potential occurrence within the policy’s coverage
period. Geico Gen. Ins. Co. v. Austin Power, Inc., 357 S.\W.3d 821
(Tex. App.—Houston [14th Dist.] 2012, pet. denied).

A suit filed in the policy period was not considered a claim
within the policy period because the suit was “interrelated” with
one filed in an eatlier year before coverage commenced. Reeves
County v. Houston Cas. Co., 356 S.W.3d 664 (Tex. App.—El Paso
2011, no pet.). An insured county and sheriff sought a defense
and indemnity from the county’s liability insurer after they were
sued. The plaintiff in the underlying suit had previously sued
the county and sheriff four years before, and that first suit had
been settled. The policy was a claims-made policy and, even
though the second suit was filed within the policy period, the
insurer denied coverage under the “Interrelated Acts” condition
in the policy, stating that the current suit was part of the same
claim as the first suit, which occurred before the policy peri-
od. The court agreed, holding that the suits were interrelated
wrongful acts because they “both presented alleged facts as to
[the sheriff’s] retaliatory actions,” and involved the same parties
and “the same or similar alleged wrongful actions taken by [the
sheriff.]” Because the suits constituted a single claim under the
policy, the second suit was considered to be a claim in the year
of the first suit and therefore took place outside of the policy
period.

An insurer had no duty to defend its insured for claims aris-
ing from alleged sexual assault of a minor. The conduct alleged
was intentional, and the policy excluded sexual-abuse. Guide-
One Ins. Co. v. House of Yahweh, 828 F. Supp. 2d 859 (N.D.
Tex. 2011).

An insured sold his car to a person who failed to sign the
title certificate, file it with the state or get insurance. The pur-
chaser’s son got into a wreck in the car and was sued. The court
held the previous owners’ insurer had no duty to defend the
buyer, as the buyer is treated as the owner when he has posses-
sion and the right of control over the vehicle. State Farm Mut.
Auto. Ins. Co. v. Scott, No. H-10-2601, 2012 WL 1098364
(S.D. Tex. March 30, 2012).

An employee was injured while working and sued his em-
ployer. The insurer argued that the policy excluded employer’s
liability and workers’ compensation claims. However, the peti-
tion did not allege a workers’ compensation claim. Therefore,
the insurer owed a duty to defend. Mount Vernon Fire Ins. Co. v.
Xpress Water, L.L.C., No. G-11-312, 2012 WL 1327806 (S.D.
Tex. April 17, 2012).

Another court held that it would not look outside the
eight-corners to examine extrinsic evidence — i.e. the certificate
of insurance — when determining the insurer’s duty to defend.
Therefore, based on the underlying petition and policy, there
was no coverage for the death of an insured’s employee while on
the job, and the insurer had no duty to defend. Nautilus Ins.
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Co. v. S. Vanguard Ins. Co., Civ. No. 3:10-CV-1975-L, 2012 WL
3730945 (N.D. Tex. Aug. 29, 2012).

A law firm sued its liability insurer after the insurer denied
coverage for an underlying suit in which the law firm was sued
for breaching a referral agreement. Shore Chan Bragalone Depum-
po LLP v. Greenwich Ins. Co., No. 3:11-CV-0891-B, 2012 WL
1205159 (N.D. Tex. Apr. 11, 2012). The insurer argued that the
suit was not covered because it did not “arise out of professional
services.” The insured argued that, under a liberal interpretation,
the insurer must provide coverage because the damages sought
resulted from the professional services that the firm provided to
the referred clients. The court found this interpretation reason-
able. The underlying petition alleged that the firm had “entered
into numerous settlements and license to receive payments,” the
proceeds of which must be shared under the referral agreement.
These actions related to the firm’s performance as attorneys. In
reaching settlements and licensing agreements for the referred cli-
ents, the firm was performing legal services when the damages
alleged in the underlying petition arose. Therefore, the damages
alleged arose out of professional services.

An insurer did not have a duty to defend its insured in Ma-
terials Evaluation & Tech. Corp. v. Mid-Continent Cas. Co., No.
1:10-CV-740, 2011 WL 7052801 (E.D. Tex. Dec. 14, 2011).
The insurer and insured disputed whether an earlier version of
a policy or a renewal policy applied. The insurer argued that an
employer’s liability exclusion in the renewal policy barred cover-
age. The court found that the renewal policy applied, because it
was in force at the time the plaintiffs in the underlying suit sus-
tained their injuries from exposure to dangerous chemicals while
working for the insured. The changes to the original policy were
indicated on the renewal policy, and the insured was presumed to
have agreed to those changes. The renewal policy contained an
endorsement that excluded employer’s liability and barred cover-
age for the plaintiffs’ lawsuit.

A liability insurer had neither a duty to defend nor a duty to
indemnify its insured for a suit against it for misrepresentations.
Nat| Fire Ins. of Hartford v. C. Hodges & Assocs., PLLC, 825 E
Supp. 2d 792 (W.D. Tex. 2011). The insured, a property devel-
oper, was sued by its tenants for making misrepresentations about
the anticipated retailers in a shopping center. The misrepresenta-
tions alleged by the tenants were not “bodily injury” or “property
damage” caused by an “occurrence” within the meaning of the
policy. The court determined that negligent misrepresentations
do not constitute an “occurrence.” Further, the tenants’ damages
for lost revenue were not caused by physical injury or loss of use
and therefore were not covered by the policy.

Two insurance companies each owed a duty to defend an in-
sured property manager and apartment complex owner who were
sued after one tenant was sexually assaulted by another tenant,
the property manager’s nephew, who was a known sex offender.
James River Ins. Co. v. Affordable Housing of Kingsville II, Ltd., No.
H-11-2937, 2012 WL 1551529 (8.D. Tex. Apr. 27, 2012). The
policy named as additional insureds “employees” and “any person

.. acting as your real estate manager.” The pleading in the un-
derlying suit alleged that the property manager was the manager
of the apartment complex and was “employed” by the property
owner. An exclusion for independent contractors did not apply,
because the underlying pleading did not allege that the property
manager was an independent contractor.

The second insurer argued that it did not owe a duty to de-
fend, because its coverage period began after the sexual assault
took place. However, the court disagreed, because the underlying
pleading said that the assault took place “on or about” a certain
date, which was “sufficiently indefinite and yet close enough in
time to raise potential coverage for the claims.” 74
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An insured was involved in two lawsuits leading to a third
one. In the first, the insured was sued by residents of property it
managed. The insured had liability policies with three insurers.
Two insurers refused to defend the insured. Following settlement
of that suit, the one defending insurer sued the insured. The two
others provided defense costs in the second suit. Afterwards, the
two insurers sought reimbursement from some of the funds that
had been set aside to settle the first suit. The third suit sought to
determine the extent the insured had to contribute to the insur-
ers costs of defense in the second suit. The court found that the
insurer’s defense costs were “claim expenses” within the mean-
ing of the policy and thus fell within the costs that the insured
had to pay up to the deductible amount. Because the insured
had not met the deductible amount, the insurer was entitled to
some of the funds previously set aside. Trammell Crow Residential
Co. v. Am. Protection Ins. Co., No. 3:10-CV-2163-B, 2012 WL
4174898 (N.D. Tex. Sep. 20, 2012). Subsequently, the court
concluded that, while the insurer’s defense costs in the second suit
were recoverable from the insured as “Allocated Loss Adjustment
Expenses” up to the deductible amount, there remained fact is-
sues as to whether the insured had met its deductible and whether
either party had sustained any damages. Trammell Crow Residen-
tial Co. v. Am. Protection Ins. Co., No. 3:10-CV-2163-B, 2012
WL 4364616 (N.D. Tex. Sep. 25, 2012).

B. Duty to indemnify

Shoddy workmanship could be an accident and thus an “oc-
currence” triggering a liability insurer’s duty to indemnify a build-
er, even though the jury in the underlying case found the builder
engaged in deceptive trade practices that were a producing cause
of damages to the plaintiff, engaged in unconscionable conduct
that caused damages, and did so knowingly and intentionally.
Mid-Continent Cas. Co. v. Brock, 451 Fed. App’x. 335 (5th Cir.
Oct. 11, 2011). The insurer argued that the jury’s findings estab-
lished that the builder’s conduct was not caused by an occurrence
because it was not an accident. The Fifth Circuit rejected this
argument. The court reasoned that the focus of the inquiry as
to intent or expectation of the insured is whether the harm was
intended or expected, not whether the conduct itself was intend-
ed or expected. The jury’s verdict did not demonstrate that the
plaintifPs damages were highly probable or were the natural and
expected result of the builder’s actions. Further, the findings that
the defendant acted knowingly and intentionally established that
the builder intended to engage in the conduct and intended for
the plaintiff to act in detrimental reliance, but did not establish
that the builder intended the injuries.

Although the court in Gilbane Building Co. v. Admiral Ins.
Co., 664 F.3d 589 (5th Cir. 2011), found no duty to defend, the
court nevertheless found the insurer had a duty to indemnify. To
trigger a duty to defend, the court reasoned that the pleadings had
to allege negligence by the employee or his employer. This was
discussed supra. The court found no such pleadings and therefore
found no duty to defend.

However, after the general contractor, whom the court found
was an additional insured, settled, the court held that the district
court properly found evidence that the employee was negligent or
that a reasonable jury would have found the employee was negli-
gent, so that the actual facts established coverage.

The term “penalties” within the phrase “fines, penalties, or
taxes” is limited to payments made to the government. There-
fore, an insurer was obligated to indemnify its insured that was
sued in a class action and found liable for statutory damages for
failing to provide required notices of default. Flagship Cred-
it Corp. v. Indian Harbor Ins. Co., No. 11-20408, 2012 WL
2299484 (5th Cir. June 15, 2012).
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Lost earnings were not covered under an employment prac-
tices liability policy. Pinnacle Anesthesia Consultants v. St. Paul
Mercury Ins. Co., 359 S.W.3d 389 (Tex. App.—Dallas 2012, pet.
filed). The policy excluded coverage for “that part of the Loss that
constitutes ... amounts owed under a written contract or agree-
ment[.]” The court held that the exclusion excluded the award
for lost earnings because those amounts represented the damages
the employee was owed under the employment contract. The
insured’s interpretation of “that part of the Loss” assumed that
some damages from breach of a written contract would not be
excluded, but the court disagreed because the loss could include
damages for breach of an oral contract, quantum meruit, or tort,
none of which would be excluded. The court also rejected the
insured’s argument that lost earnings were not owed “under the
contract” because they were consequential damages. The court
instead held that the employee’s damages for fees he would have
earned under the employment contract were direct damages, and
not consequential. The court also disagreed with the insured’s nar-
row interpretation of “amounts owed under a written contract” as
limited to money owed the employee for fees earned but not paid
before termination. The employment contract gave the employee
the right to earn fees, which he was wrongfully prevented from
earning under the contract when he was fired. Therefore, the lost
earnings were amounts the insured owed under a written con-
tract. One justice dissented, however, concluding instead that the
exclusion was ambiguous and that the insured’s interpretation was
reasonable: the lost earnings damages arose from the termination,
and not the operation, of the employment contract, and could
not be considered amounts owed “under the contract.”

An insured had a contract to maintain vegetation at a rail-
way crossing and was sued for failing to do so, which resulted
in a fatal collision. The policy had an exclusion for “completed
operations.” The railroad, which had hired the insured, sought
indemnity as an additional insured. The question of the insur-
er’s duty to indemnify was previously considered by the supreme
court, which held that it was error to decide whether an insurer
had a duty to indemnify, without considering extrinsic evidence,
because the duty to indemnify is determined by the facts actually
established. The court of appeals reconsidered the question of
the insurer’s duty to indemnify. The evidence showed, among
other things, that the insured had a vegetation control contract
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with the railroad that had not expired at the time of the accident,
the insured had an obligation to perform vegetation control to
the railroad’s satisfaction, the contract called for the insured to
control vegetation for thirty feet on either side of the railroad
track, and that the vegetation at issue was located 35-40 feet from
the track. 'This evidence raised fact questions. Burlington N. &
Santa Fe Ry. Co. v. Nat'| Union Fire Ins. Co. of Pittsburgh, PA, No.
08-06-00022-CV, 2012 WL 3728176 (Tex. App.—El Paso Aug.
29,2012, no pet. h.).

The petition in an underlying suit need not allege, nor the in-
sured prove with expert testimony, the exact date physical damage
occurred to trigger an insurer’s duties to defend and indemnify.
Vines-Herrin Custom Homes, LLC v. Great Am. Lloyds Ins. Co.,
357 S.W.3d 166 (Tex. App.—Dallas 2011, pet. filed). An insured
homebuilder was sued by a buyer whose home developed a series
of problems. During the construction and the subsequent years
when problems became apparent, the homebuilder was insured.
The insurer argued that the homebuilder could not prove cover-
age because it did not offer expert testimony to show precisely
when the physical damage to the home actually occurred. The
court disagreed. The petition in the underlying suit sufficiently
alleged that actual damage occurred sometime during the policy
periods, even though it was phrased in terms of when the plain-
tiff noticed the damage, because the petition alleged the date of
construction, and the insured had continuous coverage from that
time through the plaintiffs discovery of the problems.

The insurer in Vines-Herrin also had a duty to indemnify.
The cause of damages was found to be defective framing, which
occurred after the insured began construction and after the insur-
ance was in place. The damage manifested while coverage was
still in place. The actual damages must have occurred between
the beginning of construction and the manifestation of damage,
throughout which time there was coverage. The insured did not
need to establish the exact date of injury by expert testimony to
trigger the duty to indemnify.

An insured was sued by a landowner for damaging the land-
owner’s property. The insurer had no duty to defend, because the
allegations related to actions before the policy period. However,
the court denied summary judgment on the duty to indemnify.
Because the underlying lawsuit had been settled, there was an in-
adequate record to determine whether the insured’s liability was
based on facts that would give rise to a duty to indemnify. Mount
Vernon Fire Ins. Co. v. Boyd, No. H-11-3785, 2012 WL 1610745
(S.D. Tex. May 8, 2012).

A jury found that an employer of a nanny willfully violated
the Fair Standard Labor Act, but did not award damages for the
nanny’s emotional distress claim. The employer’s insurer moved
for summary judgment on duty to defend and indemnify follow-
ing the jury verdict. The nanny asserted that the claim was cov-
ered under the policy as “personal injury,” which included “false
arrest, detention or imprisonment, or malicious prosecution or
humiliation,” and that the jury award showed humiliation oc-
curred. The court did not agree, finding the jury did not award
damages for “humiliation,” because the nanny did not assert such
a claim. Safeco Ins. Co. v. Kamat, 846 F. Supp. 2d 755 (S.D. Tex.
2012).

An excess insurer did not breach its contract and did not
have a duty to indemnify its insured in D.R. Horton, Inc. v.
Am. Guar. & Liab. & Ins. Co., No 4:11-CV-039-A, 2012 WL
1893977 (N.D. Tex. May 22, 2012). An insured homebuilder
sought coverage from its second-level excess insurer for losses it
suffered from lawsuits alleging construction defects in residences.
The policy provided coverage for “property damage,” meaning
“physical injury to tangible property.” There was no coverage for
the lawsuits, because the complaints concerned the insured’s de-
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fective work and the damages sought were to correct those con-
struction defects and prevent future damage to the property. An
expert affidavit that attempted to convert the underlying settle-
ment agreement’s damage allocations from construction defects
into physical injury was not persuasive. The homebuilder also
failed to submit evidence that the primary and first-level excess
policies had been exhausted.

An insurer did not owe a duty to defend or indemnify its
insureds under the terms of its CGL policy because the insured’s
liability was not the result of an “accident.” The insureds were
sued in two lawsuits. In the first, the jury found the insured liable
for either gross negligence or willful misconduct without specify-
ing which. There was no finding that the insured was liable as
the result of an “accident,” and without an accident there was no
“occurrence” within the meaning of the policy. A second lawsuit
against the insured alleged that it had fraudulently transferred
property to avoid paying the judgment in the first lawsuit. There
was no coverage for this suit because an intentional act was not an
“occurrence.” Jamestown Ins. Co., v. COG Mgmt. LLC, No. 4:11-
CV-01112, 2012 WL 1114073 (S.D. Tex. Apr. 2, 2012).

VII. SUITS BY INSURERS

A. Indemnity & contribution

Homeowners sued their contractor for negligently construct-
ing their home. The insurers for the contractor agreed to defend
him against the homeowners’ claims. About a year into the law-
suit, one insurer withdrew its agreement to contribute to the de-
fense costs, stating that the damage was outside its policy period.
The other insurers settled the suit, and then sued the insurer for
contribution and reimbursement of defense and settlement costs.
The court held that, when facts alleged in a petition are not suffi-
cient to show clearly that there was no coverage, the insurer had a
duty to defend. Great Am. Lloyds Ins. Co. v. Audubon Ins. Co., No.
05-11-00021-CV, 2012 WL 3156571 (Tex. App.—Dallas Aug. 6,
2012, pet. granted).

A trial court dismissed an insurer’s claim for reimbursement
from another insurer. Great Am. Assurance Co. v. Wills, No. SA-
10-CV-353-XR, 2012 WL 3962037 (W.D. Tex. Sep. 10, 2012).
The insurers had an opportunity to settle a claim against their
mutual insured, but one refused to tender its pro rata share of
the settlement demand. The subsequent judgment against the
insured forced both insurers to exhaust their policy limits. The
insurer that wanted to settle sued the other under Tex. Ins. Code
§ 542.003(b)(4) for reimbursement of the amount it had to pay
in excess of its pro rata share of the settlement demand. The
court dismissed the claim, finding that section 542.003 does not
support a private cause of action and that only the Texas Depart-
ment of Insurance could bring a claim under that section. Even
if a private cause of action existed, it would not be available to the
insurer as a third party claimant with no direct relationship with
the other insurer.

B. Subrogation

A liability insurer that provided a defense for its insured
when three other primary insurers wrongly failed to defend was
entitled under the terms of the subrogation clause in its policy to
reimbursement from the other insurers who should have borne
the cost that it paid. Cont/ Cas. Co. v. N. Am. Capacity Ins. Co.,
683 F.3d 79, 86-87 (5th Cir. 2012).

An insurer paid injured parties for damages from the drunk
driving of an insured minor. The insured minor died in the ac-
cident. The insured minor’s father brought a lawsuit against the
parents who provided alcohol to the minor, and the insurer in-
tervened asserting a claim for equitable subrogation. The insurer
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was asking to stand in the shoes of the injured parties. Under the
policy, payment was owed to the injured parties by the insurer
based on the fault of its insured. The court held that the insurer
could not assert a claim for equitable subrogation to the extent
payments exceeded amounts in proportion to fault of insured be-
cause such payments would have been voluntary by the insurer.
Allstate Ins. Co. v. Spellings, No. 01-11-01065, 2012 WL 2452051
(Tex. App.—Houston [1st Dist.] June 28, 2012, pet. granted).

A subcontractor’s workers’ compensation insurer did not
waive its rights of subrogation entitling it to recoup payments it
made on behalf of its insured. Approach Operating, LLC v. Resolu-
tion Oversight Corp., No. 03-11-00688-CV, 2012 WL 2742304
(Tex. App.—Austin July 3, 2012, no pet.) (mem. op.). The court
held that both the insurance policy and the agreement obligating
a party to purchase insurance must waive subrogation rights. Al-
though the policy in question contained an endorsement waiving
subrogation, the master service agreement between the general
contractor and the subcontractor contained no explicit require-
ment that the insurer waive its subrogation rights.

Invoking equitable subrogation, an excess insurer sought
indemnity from a primary insurer arising out of settlement of
the underlying suit against the insured, which had filed for bank-
ruptcy. Admiral Ins. Co. v. Arrowood Indem. Co., 471 B.R. 687
(N.D. Tex. 2012). During settlement discussions, the bankruptcy
trustee inaccurately told the excess carrier that the primary carrier
had settled for policy limits but attorney’s fees and outstanding
invoices remained that were the responsibility of the excess insur-
er. Unbeknownst to the excess insurer, the trustee had transferred
certain other claims to the primary insurer as part of their settle-
ment. Recognizing the risk of litigation against its insured, the
excess insurer settled with the Trustee. After learning of the terms
of the settlement between the primary insurer and the Trustee, the
excess carrier sued the primary carrier. The court found that the
excess insurer had a claim for equitable subrogation because the
primary carrier “superficially exhausted its limits by receiving un-
secured bankruptcy claims” in exchange for purporting to tender
its policy limits. Under these circumstances, the excess insurer
could sue for the primary insurer’s remaining policy limits. The
excess insurer could recover the value of the claims transferred
to the primary insurer, since that was the amount by which the
primary insurer failed to exhaust its policy limits. The excess car-
rier was not entitled to attorney’s fees under a theory of equitable
subrogation.

C. Other causes of action

A fact question precluded summary judgment on whether
attorney’s fees awarded to an insured law firm as a sanction should
go to its malpractice liability insurer under a theory of assumpsit
for money had and received. The cause of action for money had
and received is not based on contract or promise but on whether
a defendant holds money that in equity and good conscience be-
longs to the plaintiff. The insured could not prove as a matter
of law that this was not the case. MGA Ins. Co. v. Charles R.
Chesnutt, RC., 358 S.W.3d 808 (Tex. App.—Dallas 2012, no pet.).

An insurer was not entitled to reimbursement from its in-
sured oil company on theories of equitable restitution and equi-
table unjust enrichment after it paid for damages resulting from a
well blowout. Warren E & B Inc. v. Gotham Ins. Co., 368 S.W.3d
633 (Tex. App.—El Paso 2012, pet. filed.). The court held that
the insurer could not recover because, under Excess Underwriters
at Lloyd’s London v. Frank’s Casing Crew & Rental Tools, Inc., 246
S.W.3d 42 (Tex. 2008), an insurer has no right to equitable reim-
bursement. Here, the policy provided no right to reimbursement
for payment of non-covered claims.

Similarly, the insurer could not recover under its theory of
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unjust enrichment. Again relying on Franks Casing, the court
explained, “equity cannot give [the insurer] rights of recovery that
the parties did not agree to in their contract.” One justice dis-
sented, arguing instead that the law of the case prohibited the
court’s holding, because an earlier appeal of the instant case, de-
cided before Franks Casing came out, had determined that the
insurer was entitled to restitution.

When “other insurance” clauses of excess policies are mutu-
ally repugnant, coverage is prorated among the insurers. U.S.
Fid. & Guar. Co. v. Coastal Refining & Mktg., Inc., 369 S.W.3d
559 (Tex. App.—Houston [14th Dist.] 2012, no pet.).

VIII. DAMAGES & OTHER ELEMENTS OF RECOVERY

A. Policy benefits

An insurer’s liability for breach of contract was restricted to
the remaining policy limits. Hudspeth v. Enter. Life Ins. Co., 358
S.W.3d 373 (Tex. App.—Houston [1st Dist.] 2011, no pet.). An
insured purchased a disability insurance policy to cover her car
payments in the event of her disability. The value of the policy
declined with each car payment that the insured made, and the
policy terms required the insured to provide written proof of her
continuing total disability every month. After the insured was
unable to work due to cancer, she notified the insurer of her dis-
ability and submitted her claim. The insurer paid for the first
month’s car payment. However, when the insurer was unable to
provide a doctor’s certification while she was changing healthcare
providers, the insurer stopped making the payments. The court
held that the insured’s damages for the insurer’s breach of contract
were measured by the remaining coverage under the policy, ac-
counting for the insured’s monthly payments, and not the value
of her repossessed car.

B. Attorney’s fees

In a suit for declaratory judgment, a court held that when
the other insurance clauses of excess policies are mutually repug-
nant, coverage is prorated among the insurers. The court also
held that the insurer that brought the suit was responsible for the
other insurer’s attorney’s fees. U.S. Fid. & Guar. Co. v. Coastal Re-
fining & Mketg., Inc., 369 S.W.3d 559 (Tex. App.—Houston [14th
Dist.] 2012, no pet.).

IX. DEFENSES & COUNTERCLAIMS

A. Arson
Evidence was found sufficient to support a conviction for ar-

son for burning an insured vehicle in Merritt v. State, 368 S.W.3d
516 (Tex. Crim. App. 2012). Although the burdens of proof are
different, the criminal court’s analysis would be relevant in a civil
case. The insured did not dispute that the vehicle fire had an
incendiary origin. The question was whether the state established
that it was the defendant who set the vehicle on fire. The court
found the following evidence supported the conviction:

* Defendant had a motive to burn the vehicle

because it was insured and the proceeds would

ease his financial problems. His financial prob-

lems included a bankruptcy, an outstanding judg-

ment for $35,000 based on another vehicle loan,

and debts for substantial amounts of money for

the SUV and the rims and tires he purchased for

it.

* Defendant had both sets of keys, and there was

no damage to the vehicle consistent with some-

one moving it without a key.

* There was testimony that the car could not be
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moved without a key, unless it was towed, and
there was no evidence that the SUV had been
towed.

* Although there was testimony that an individ-
ual at a car wash had the keys for a short period
of time, there was other testimony that it would
have been extremely difficult for another person
to obtain a duplicate key.

* Before the fire, the more expensive rims and
tires were replaced by smaller, cheaper ones, indi-
cating preplanning.

* Replacing the more expensive wheels with
cheaper ones was inconsistent with a normal car
theft, where the more expensive wheels are nor-
mally just removed, and the replacement with
smaller wheels would have allowed the defendant
to drive the vehicle.

* Although a door was damaged, the damage
was not enough to allow access to the vehicle
without a key. Interior items had been removed
before the fire was set inside the SUV.

* Defendant gave a sworn statement saying that
vehicle documents were left in the SUV, but those
documents were found in his garage.

* Defendant gave inconsistent versions of the
evening’s events and could provide no corrobo-
rating evidence.

* Defendant never called “On Star,” which could
immediately locate the lost vehicle. Instead, the
police took several hours to find the vehicle.

* Of “crucial importance” was testimony that
this was the fifth time the Defendant had report-
ed a stolen car, even though he initially said he
had not experienced a vehicle theft before.

B. Limitations

The Fifth Circuit held that the four-year statute of limita-
tions for breach of contract would apply to a claim for denial of
benefits under ERISA. The court affirmed the holding that the
claim for disability benefits was time-barred. The claim had been
denied in 2001. Even though the insurer instituted a reassess-
ment, that only tolled limitations during the reassessment: it did
not restart limitations. Thus, once the reassessment decision was
made in 2006, the insured had only two months left but did not
file suit within that period. Kingv. Unum Life Ins. Co. of Am., 447
Fed. App’x. 619 (5th Cir. 2011).

An insureds’ breach of contract and other claims against
an insurer and adjuster were barred by limitations. Williams v.
Allstate Fire & Cas. Ins. Co., No. H-11-530, 2012 WL 1098424
(8.D. Tex. Mar. 30, 2012). Although the insureds brought their
claims within four years, the policy contained a provision short-
ening the limitations period to two years plus one day. The in-
sureds never received a denial letter from the insurer or adjuster, at
which point causes of action typically accrue. Instead, the court
determined that the causes of action accrued after the insurer
closed the insureds’ claim file. The discovery rule did not apply
because the injury was not inherently undiscoverable.

C. Mutual Mistake

In an unusual case involving a duty to defend and applica-
tion of the “eight corners” rule, the Fifth Circuit had to first de-
cide what the four corners of the contract included and whether
there was a “mutual mistake.” 7ech. Automation Servs. Corp.
v. Liberty Surplus Ins. Corp., 673 E3d 399 (5th Cir. 2012). A

worker was injured by a chlorine leak and sued Technical. Tech-
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nical was insured by Liberty, from 2003 to 2004, under a CGL
policy that contained a form numbered “ES 344 EG/RH” and
entitled “Exclusion—Professional Liability.” Technical renewed its
coverage with Liberty from 2004 to 2005. The policy schedule
and forms of endorsements identified Endorsement 19 as form
number “ES 344” and titled “Exclusion—Professional Liability,”
which would have made the terms of the new policy identical to
the prior policy. However, the actual Endorsement 19 that was
included was not an exclusion but instead was an endorsement
providing errors and omissions coverage.

If the policy were supposed to include an exclusion, then
there would be no coverage for the injury, because it occurred
three days after the policy term ended. On the other hand, if the
E&O endorsement applied, there could be coverage for the injury
because that provided coverage for errors and omissions commit-

ted during the policy period.
Liberty refused to de- E—
fend, contending that the [t is proper to consider
policy was supposed to be the .
same as the prior year and that parOI evidence to deter-
the E&O endorsement was mine whether there was
included as a result of mutual R
a mutual mistake, even
if the contract is other-
wise unamblguous or

mistake.
The district court applied
fully integrated.

the eight corners rule and re-
jected this argument, because
it would require consideration
of extrinsic evidence. The Fifth
Circuit reversed, holding that
when mutual mistake is alleged the first task of the court is to ad-
dress whether the disputed provision resulted from an agreement
between the parties. The court further held that it is proper to
consider parol evidence to determine whether there was a mutual
mistake, even if the contract is otherwise unambiguous or fully in-
tegrated. The court reasoned that a mutual mistake would rarely be
readily apparent based on the terms of the contract itself. Thus, the
district court should have first resolved the factual issue of whether
there was a mutual mistake before deciding whether there was a
duty to defend under the agreement between the parties.

D. Lack of Notice

The Fifth Circuit found a fact issue on whether an excess
insurer was prejudiced and thus able to avoid coverage where the
insurer did not get notice of the claim until after the jury verdict.
Berkley Regional Ins. Co. v. Philadelphia Indem. Ins. Co., 690 F.3d
342 (5th Cir. 2012).

The plaintiff suffered severe injuries from a slip and fall. The
property owner had primary coverage with Nautilus and excess
coverage with Philadelphia. Nautilus provided a defense. Phila-
delphia did not receive notice. The case went to trial after settle-
ment efforts reached an impasse with the plaintiff’s lowest demand
at $215,000 and Nautilus’s highest offer at $150,000. The jury
awarded plaintiff $1.6 million. The insured then demanded that
Philadelphia pay the amount in excess of the primary coverage.
Philadelphia contended this was the first time it had notice of
the suit or claim and therefore denied coverage. Nautilus paid its
share and then sought to recoup the balance from Philadelphia.

The district court granted summary judgment for Nautilus,
finding no evidence that Philadelphia was prejudiced by the late
notice. The Fifth Circuit reversed. After an extensive discussion
of Texas law on prejudice and late notice, the Fifth Circuit found
that Philadelphia was prejudiced by the late notice because it was
notified after all material aspects of the trial process had conclud-
ed and an adverse jury verdict was entered. Philadelphia lost the
ability to investigate and conduct its own analysis of the case as
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well as the ability to join in the primary insurer’s evaluation of the
case. The court held, “Most importantly, however, Philadelphia
lost a seat at the mediation table.” The court pointed out that
Philadelphia could have influenced that process by convincing
the plaintiff to come down further, or even by paying the differ-
ence between the demand and offer. “All of these rights were lost,
leaving Philadelphia holding the bag for more than $700,000 in
excess liability if Berkley prevails.”

X. PRACTICE & PROCEDURE

A. Choice of law

In Jimenez v. SunLife Assur. Co. of Canada, No. 11-30872,
2012 WL 3495259 (5th Cir. Aug. 15, 2012) (not published),
the Fifth Circuit had to determine whether to apply the law of
Texas or Louisiana to a disability claim arising under ERISA with
respect to an auto collision. The ERISA plan provided that Texas
law would apply. However, Louisiana was where the accident oc-
curred and where the insured lived and worked. The insurer de-
nied the claim, based on the illegal acts exclusion, because there
was evidence that the insured was drunk at the time of the colli-
sion. Under Texas law, this would be a sufficient basis to deny the
claim. Under Louisiana law, a statute provides that the illegal acts
exclusion applies only to felonies, and this was a misdemeanor.
The court found that the insured presented no reason to override
the parties’ selection of Texas law in the contract. Even though
Louisiana law was different, the insured failed to show that en-
forcing the policy’s choice of law provision would be unreason-
able, fundamentally unfair, or contrary to a fundamental policy
of Louisiana.

Texas law also applied to deny a liability insurer’s contribu-
tion claim for settlement of claims relating to a helicopter crash
in Hawaii. The court found that Texas had the most significant
relationship. Contacts with Hawaii included that the crash oc-
curred there and some of the alleged negligence and failure to
warn the defendant occurred there. However, the helicopter
company was based in Texas and the failure to warn could have
occurred here. In addition, the parties’ businesses had significant
contacts with France, Texas, and Nevada, as well as Hawaii. The
court found that the parties’ relationship was centered in Texas
because their agreement contained a choice of law clause point-
ing to Texas. The clause did not require the application of Texas
law, but it showed a decision by the parties to center their rela-
tionship in Texas for choice of law purposes. Finally, the court
found that the Texas rule against allowing a settling defendant to
have contribution rights was an important policy that would be
frustrated if the law of Hawaii applied. On the other hand, Ha-
waii had no interest in allowing the contribution claim, because
the settling crash victims were compensated at the expense of a
non-Hawaii entity. Natz! Union Fire Ins. Co. of Pittsburg, PA v.
Am. Eurocopter Corp., No. 11-10798, 2012 WL 3642264 (5th
Cir. Aug. 27, 2012).

B. Jurisdiction

An insurer had sufficient contacts with Texas to establish ju-
risdiction. An automobile accident occurred in Oklahoma where
the insured was located. A person injured in the accident was
treated at a hospital in Texas. The insured was at fault in the
accident, and its insurer paid settlement proceeds to the injured
party. However, the insurer failed to pay a hospital lien owed in
Texas. The hospital sued the insurer in Texas. The court held
that the insurer maintained a license to do business in Texas and
systematically conducted business in Texas with Texas insurance
companies. Therefore, the court concluded that the insurer’s
contacts with Texas were such that it could reasonably foresee be-
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ing haled into Texas court. Additionally, the court held there was
no question that Texas has an interest in the enforcement of stat-
utes enacted to secure payment for healthcare services provided
within its borders. Shelter Mut. Ins. Co. v. Dallas Co. Hosp. Dist.,
366 S.W.3d 858 (Tex. App.—Dallas 2012, pet. denied).

An insurer sought for declaratory judgment that it had no
duty to defend or indemnify regarding an underlying environ-
mental cleanup claim. The trial court granted the insured’s plea
to the jurisdiction. However, the appellate court reversed, hold-
ing that the trial court had subject-matter jurisdiction over the
case and that the carrier’s request for a determination of whether
the insurer owed a defense to the insured in the Indiana suit pre-
sented a justiciable issue. Transp. Ins. Co. v. WH Cleaners, Inc.,
372 §.W.3d 223 (Tex. App.—Dallas 2012, no pet.).

A person was injured while helping his neighbor unload a
deer stand off a trailer at his residence. The injured party sued his
neighbor and neighbor’s homeowner’s insurer. Prior to trial, the
court granted summary judgment for the injured party finding
that the homeowner’s insurer had a duty to indemnify the neigh-
bor insured. The jury awarded the injured party damages and
found that the damages were covered by both the homeowner’s
policy and injured party’s car insurer. The appeals court held that
when the trial court granted the injured party summary judg-
ment against the homeowner’ insurer, the neighbor’s obligations
to pay damages to the injured party had not yet been established
by final judgment or agreement. Therefore, the injured party’s
claim against the homeowner’s insurer was not ripe. The appeals
court held the proper remedy was to reverse the trial court’s judg-
ment as to the claims against the homeowner’s insurer and render
judgment dismissing these claims for lack of subject matter juris-
diction. Farmers Ins. Exch. v. Rodriguez, 366 S.W.3d 216 (Tex.
App.—Houston [14th Dist.] 2012, no pet.).

Jurisdiction was proper in federal court where the policy was
subject to ERISA. An affidavit submitted by the employer stating
that it assisted in collection and remittance of premiums through
payroll deductions, advised employees with regard to benefits,
and assisted beneficiaries with collection of proceeds, indicated
that the employer established and maintained the plans with the
intent to provide insurance benefits to its employees, qualifying it
as an ERISA policy. Flesner v. Flesner, 845 E. Supp. 2d 791 (S.D.
Tex. 2012).

C. Removal & Remand

Insurance companies continue to remove cases to federal
court on the basis of diversity jurisdiction, alleging that nondi-
verse parties, such as agents or adjusters, have been fraudulently
joined. More often than not, courts have granted the insured’s
motion to remand. See, e.g., McGowan v. Allstate Tex. Lloyd's, No.
H-11-CV-02590, 2011 WL 5325245 (S.D. Tex. Nov. 1, 2011);
Cal Dive Internat’l, Inc. v. Chartis Claims, Inc., No. 1:11-CV-347,
2011 WL 5372268 (E.D. Tex. Nov. 7, 2011); Cano v. Scottsdale
Ins. Co., No. H-10-3530, 2011 WL 5416320 (S.D. Tex. Nov. 7,
2011); Durable Specialties, Inc. v. Liberty Ins. Co., No. 3:11-CV-
739-L, 2011 WL 6937377 (N.D. Tex. Dec. 30, 2011); Stevenson
v. Allstate Tex. Lloyd’s, No. 11-CV-3308, 2012 WL 360089 (S.D.
Tex. Feb. 1, 2012); Nichols v. Allstate Tex. Lloyds, No. 4:12-CV-
01524, 2012 WL 3780308 (S.D. Tex. Aug. 31, 2012); Benton
v. Lexington Ins. Co., No. 4:12-CV-01546, 2012 WL 3780312
(S.D. Tex. Aug. 31, 2012); Anderson v. Geovera Specialty Ins. Co.,
No. C-12-243, 2012 WL 4461272 (S.D. Tex. Sep. 25, 2012).

This is appropriate. Since the removal statute is construed in
favor of remand, the court must evaluate the factual allegations
in the light most favorable to the plaintiff and engage in a Rule
12(b)(6)-type analysis, and the burden of proof to demonstrate
jurisdiction and fraudulent joinder is on the defendant.
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But in some cases, the courts have denied the insured’s mo-
tion to remand and have dismissed claims against the nondiverse
parties. See, e.g., Adey/Vandling, Ltd. v. Am. First Ins. Co., No. A-
11-CV-1007-LY, 2012 WL 534838 (W.D. Tex. Feb. 17, 2012);
Novelli v. Allstate Tex. Lloyd’s, No. H-11-2690, 2012 WL 949675
(S.D. Tex. Mar. 19, 2012); Keen v. Wausau Bus. Ins. Co., No.
H-11-1415, 2012 WL 949141 (S8.D. Tex. Mar. 20, 2012); Tracy
v. Chubb Lloyds Ins. Co. of Tex., No. 4:12-CV-174-A, 2012 WL
1109489 (N.D. Tex. Mar. 30, 2012).

In these cases, the courts generally denied remand because
the factual allegations against the nondiverse parties were not
specific and individualized. For example, in Novelli, the court
found that the allegations against the nondiverse adjuster were
“in essence, allegations of wrongful conduct committed by [the
insurer] through [the adjuster.]” In Novelli, the court found that
the worker’s complaint against his employers workers’ compensa-
tion insurer and adjuster made only a general allegation against
both defendants and failed to set forth specific and individualized
factual allegations against the adjuster. Similarly, in Tracy, the
court found that the allegations against the adjuster were con-
clusory. However, Adey/Vandling, was analyzed differently, under
section 1447(e). In that case, the court denied remand because
the insured did not sue nondiverse parties until after removal,
which the court considered “strong evidence of the Plaintiff’s true
motive being to force the remand of the case,” even while ac-
knowledging that the insured would have to pursue the nondi-
verse defendants in a separate suit and forum and risk conflicting
results and additional financial burden.

A court denied a medical care providers motion to re-
mand, concluding that the court had federal question jurisdic-
tion. Foundation Ancillary Serves., L.L.C. v. United Healthcare
Ins. Co., No. H-10-1374, 2011 WL 4944040 (S.D. Tex. Oct. 17,
2011). The medical care provider sued an insurer for underpay-
ment of medical services in state court, alleging state law claims
for violations of the Texas Insurance Code, DTPA, negligence,
negligent misrepresentation, promissory estoppel, and quantum
meruit. The provider did not have a provider agreement with the
insurer but secured assignments of ERISA benefits from patients.
The insurer removed on grounds that the provider’s claims were
completely preempted by ERISA. The court agreed that ERISA
preempted the provider’s state law claims because it accepted as-
signments from its patients to receive payments directly from the
insurer and could thus assert a claim as assignee under section
502(a) of ERISA. Further, because the provider did not have an
agreement with the insurer, it did not have an independent basis
for recovery, and resolution of the dispute required reference to
and interpretation of the patients’ ERISA plans and the amount
of coverage each patient enjoyed under the plan. Because the pro-
vider’s right to payment derived entirely from the patients’ ERISA
plans, its claims were preempted by ERISA, giving the court fed-
eral removal jurisdiction.

As an unincorporated association, an insurer was consid-
ered a citizen of each state where its customers were citizens for
diversity purposes. Farmers Ins. Exch. v. MTD Products, Inc.,
No. 3:11-CV-2405-L, 2011 WL 5877025 (N.D. Tex. Nov. 22,
2011). Farmers, as subrogee, sued a products manufacturer in
state court. 'The manufacturer removed the case, and Farmers
then moved to remand, arguing that, because it was a reciprocal
insurance exchange, it should be considered an unincorporated
association for purposes of diversity jurisdiction and its policy
holders considered members whose citizenship must be consid-
ered in determining the insurer’s citizenship as an unincorporated
association. The manufacturer contended that Farmers was not,
in fact, an insurance exchange, arguing that its insureds pay noth-
ing but premiums to join, have no liability other than premiums,
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and membership in the exchange terminates upon cancellation
of the policy. The court determined that Farmers was an insur-
ance exchange. The policy defined Farmer’s members as its policy
holders or insureds, which is consistent with the Texas Insurance
Code’s definition of a subscriber as including individuals who en-
ter into reciprocal contracts. Further, the Texas Insurance Code
allows insurance exchanges to limit the liability of its subscribers
to the amount of the premium paid, and nothing prohibited can-
cellation of membership upon termination of an insurance policy.
Farmers was therefore a reciprocal insurance exchange, its policy-
holders were members for diversity purposes, and, as such, there
was no diversity between the parties.

D. Standing

An insured did not lose standing to bring her bad faith claims
against her automobile insurer by settling her breach of contract
claims. Standing is determined when suit is filed. Because the in-
sured had standing when she filed suit, that standing was unaf-
fected by the subsequent settlement of certain claims. /n re Safeco
Lloyds Ins. Co., No. 12-12-00054-CV, 2012 WL 426608 (Tex.
App.—Tyler Feb. 8, 2012, no pet.) (mem. op.).

A mortgagor qualified as a third-party beneficiary under a force-
placed insurance policy and thus had standing to sue. Alvarado v.
Lexington Ins. Co., Nos. 01-10-00740-CV & 01-10-01150-CV,
2012 WL 5194057 (Tex. App.—Houston [Ist Dist.] Oct. 18,
2012, no pet. h.).

E. Venue

Claims against a broker were properly dismissed in light of a fo-
rum selection clause in the policy. Oliver v. Prime Ins. Co., No. 09-
11-00636-CV, 2012 WL 3860637 (Tex. App.—Beaumont Sep. 6,
2012, no pet.) (mem. op.). Although the broker was not a party
to the policy, the broker still had standing to enforce the forum
selection clause because a policy receipt form sent by the broker
contained the forum selection clause, and was signed by the bro-
ker, sent by the broker, and addressed to the broker. Further, the
insured alleged in his petition that the broker and insurer were
collectively liable for all causes of action asserted, which made
the insured’s claims against the broker fall within the scope of the
policy’s forum selection clause.

F. Pleadings

Federal courts addressed numerous motions to dismiss filed
by insurers and their agents. In Tiras v. Encompass Home ¢ Auto
Ins. Co., the court granted an insurer’s motion to dismiss the in-
sureds’ non-contractual causes of action because their complaint
recited elements and did not provide factual allegations to sup-
port those elements. No. 4:10-CV-03266, 2011 WL 5827298
(8.D. Tex. Nov. 17, 2011). In particular, the insureds fraud claim
had to meet the stricter pleading standards of Fed. R. Civ. 2. 9(b),
which requires allegations of the “time, place, and contents of the
false representations, as well as the identity of the person mak-
ing the misrepresentation and what he obtained thereby.” The
insured’s complaint failed to meet this standard because it neither
explained what the representations were, nor when and where
the representations were made. Other claims under the Insurance
Code were inadequately pled because they did not provide facts
to support their “conclusory allegations.”

Insureds sued their property insurer and adjuster for fraud
and conspiracy to commit fraud. The defendants moved to dis-
miss these claims, and the court granted the motion, finding that
the claims were not pled with the specificity required by Rule 9(b).
Williams v. Allstate Fire ¢& Cas. Ins. Co., No. H-11-530, 2012 WL
1098424 (S.D. Tex. Mar. 30, 2012). In particular, the insureds
failed to describe the content of the alleged misrepresentations
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or identify their speaker, or state when and where the misrepre-
sentations were made or why they were fraudulent. However, the
court granted the insureds leave to amend.

In another case, the court again applied different pleading
standards to different claims asserted by insureds, depending on
whether the claim was “in essence” one of fraud. Khan v. Allstate
Fire and Cas. Ins. Co., No. H-11-2693, 2012 WL 1601302 (S.D.
Tex. May 7, 2012). An insurer sought to dismiss insureds’ claims
arising out of the insurer’s denial of their claim for hurricane
damage to their home. The court found that the insured’s fraud
allegations were insuflicient to state a claim because the pleading
did not provide any factual support for or detail of how the in-
sureds acted in reliance on the insurer’s misrepresentations, as re-
quired under Fed. R. Civ. P. 9(b). By contrast, however, the court
applied the pleading standard of Fed. R. Civ. P. 8 to the claim of
breach of the duty of good faith and fair dealing. The court used
this standard instead because the claim is not, in essence, one
of fraud. The pleading was sufficient under this standard. The
insured alleged that the insurer breached the duty by conducting
unreasonable investigations, engaging in a coordinated course of
conduct to adjust a claim without regard for industry standards
or the policy, and used a pricing scheme to purposefully under-
value claims. This claim did not depend on the insurer’s misrep-
resentations or fraud, and the pleading was therefore adequate.

Turning to the insureds’ claims for violations of the Texas
Insurance Code, the Khan court found that some fell under the
fraud standard of Rule 9(b), while others did not. The insureds’
claim under section 541.060(a)(1) involved misrepresentations
and was therefore substantively a claim of fraud that had to
meet the heightened pleading standard, which it did not, be-
cause the pleading did not explain how the misrepresentations
related to coverage. By contrast, the insureds’ claims under sec-
tion 541.060(2)(3) and (7) did not involve misrepresentations,
were not substantively fraud claims, did not have to be pled with
particularity, and were sufficiently pled. Although the insureds’
claim under section 541.060(a)(4) did not have to meet the
heightened pleading standard, the insureds still failed to state a
claim, because they did not allege that the timeframe the insurer
took to deny their claim was unreasonable.

The insureds’ claims under the prompt payment statute were
not claims of fraud and did not have to meet the heightened
pleading standard. Nevertheless, two of these claims — sections
542.055 and 542.056 — were insufliciently pled because the in-
sureds did not identify the applicable time constraints, the infor-
mation the insurer should have requested, what information the
insureds provided, and when they provided it.

In One Beacon Ins. Co. v. T. Wade Welch ¢ Assocs., No. H-11-
3061,2012 WL 1155739 & 2012 WL 2403500 (S.D. Tex. April
5, 2012 and June 25, 2012), the insured, a law firm, sought dis-
missal of the malpractice insurer’s claim that the policy was void
for misrepresentation. The insured argued that the claim should
be dismissed because the insurer’s complaint did not state a claim
that the misrepresentation in the policy application was material
and did not allege fraud with particularity under Fed. R. Civ. P.
9(b). The insurer sought to void the policy because the insured
did not disclose a sanction of attorney’s fees in a case preceding
the policy application. The insured argued that this alleged mis-
representation was not material — it did not increase the insurer’s
risk, because the policy expressly excluded attorney’s fees from
coverage. The court disagreed, finding it “plausible” that the in-
surer would have refused coverage had it known of the sanction
award. Regarding the particularity standard under Rule 9(b), the
court found that the complaint’s statement, “upon information
and belief” that the insured knew of the false representations,
was sufficient. Although a complaint had to set forth who, what,
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when, where, and how of fraud with particularity, scienter may
be pled generally.

A motion to dismiss in One Beacon was also filed by the
insurer. Although the court rejected the insurer’s argument that
the insured’s suit should be dismissed under the no-action clause
in the policy, the court granted the insurer’s motion to dismiss
claims on a policy from 2006 because no claims were alleged to
have been made during the period covered by that policy. The
court also granted the insurer’s motion to dismiss the insured’s
Stowers claim as being unripe because there was no final judgment
in the underlying case, as well as the insured’s claim for breach of
the duty of good faith and fair dealing because the insurer had no
such duty with regard to third-party claims.

The court denied the insurer’s motion to dismiss the insured’s
fraud claims, because the insured specifically alleged that the in-
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motion to dismiss
to the extent the
insured  claimed
that the insurer
failed to timely af-
firm or deny its duty to indemnify, because there was no final
judgment or settlement in the underlying case; however, the court
denied the motion to the extent the insured claimed that the in-
surer failed to timely affirm or deny its duty to defend. 2012 WL
2403500.

Another court had to decide three motions to dismiss in one
case. First, the court considered a motion by a defendant broker
to dismiss the negligence claim by the insured. The court found
that the insured did not adequately plead facts sufficient to state
a claim for relief under its negligence theory by failing to plead
facts giving rise to a special relationship between it and the bro-
ker. Acting as no more than an insurance broker, the broker did
not owe the insured a duty beyond using reasonable diligence in
acquiring a policy and informing the insured if it was unable to
do so, neither of which was at issue. However, the court allowed
the insured to amend its pleading to allege facts giving rise to a
duty. N. Qypress Medical Ctr. Operating Co. Ltd. v. Gallagher Ben-
efit Services, Inc., No. 4:11-CV-00685, 2011 WL 5110456 (S.D.
Tex. Oct. 24, 2011).

The North Cypress court granted the insurer’s motion to dis-
miss a third-party complaint brought against it by the broker. /V.
Cypress Medical Ctr. Operating Co. Ltd. v. Gallagher Benefit Ser-
vices, Inc., No. 4:11-CV-00685, 2012 WL 438869 (S.D. Tex.
Feb. 9, 2012). The broker, who was sued by the insured after an
insurer wrongfully cancelled the insured’s policy, impled the in-
surer and sought contribution and indemnity on various theories.
The court found that the broker’s contractual theories against the
insurer could not stand because the requested remedy of contri-
bution was only available for torts, not breach of contract. The
court also dismissed the broker’s claims of fraud by nondisclosure
and breach of fiduciary duty because the insurer did not owe a fi-
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duciary duty to the insured. The court also dismissed the broker’s
promissory estoppel claim because the insurer’s prior acceptance
of two late payments by the insured did not amount to a promise
in the view of the court. Finally, the court dismissed the broker’s
claims for tortious interference with contract and tortious inter-
ference with prospective business relations. The court faulted the
broker for inconsistent allegations: stating that the broker had a
valid contract with the insured while also stating that it had con-
tinuing business relations not formalized by contract. However,
the court allowed the broker to amend its complaint as to the
tortious interference with prospective business relations.

Finally, the North Cypress court considered the insurer’s mo-
tion to dismiss the broker’s amended claim for tortious interfer-
ence with prospective business relations. The court denied the
motion. The broker alleged a preexisting business relationship
with the insured that was reasonably probable to continue in the
future, independently tortious conduct by the insurer for breach-
ing its duty of good faith and fair dealing and violating section
541.061(5) of the Insurance Code, and the insurer’s knowledge
that the insured “would terminate its relationship with [the
broker] when it cancelled the Policy[.]” N. Gypress Medical Ctr.
Operating Co. Ltd. v. Gallagher Benefit Servs., Inc., No. 4:11-CV-
00685, 2012 WL 2870639 (S.D. Tex. July 11, 2012).

The court granted the motion to dismiss of a company hired
by a disability insurer to arrange a medical examination for the
plaintiff insured. Hashempour v. Ace Am. Ins. Co., No. H-12-
0181,2012 WL 3948426 (S.D. Tex. Sept. 10, 2012). The insured
sued the company on various theories, asserting that the compa-
ny failed to determine the examining doctor’s qualifications and
cherry-picked the information supplied to the doctor. The court
dismissed the insured’s claim for violating section 541.060 of the
Insurance Code because the company, as an independent entity
hired by an insurer to provide an independent medical exam, was
not a person engaged in the business of insurance for purposes
of the Texas Insurance Code. Likewise, the court dismissed the
insured’s claim for violation of the DTPA because the insured did
not allege facts sufficient to establish that he was a consumer. The
court also considered and granted the company’s motion to dis-
miss the cross-claims for negligence and breach of contract assert-
ed against it by the insurer. Regarding the negligence claim, the
court found that the insurer’s allegation that the company failed
to find a qualified medical provider was not sufficient to state a
claim for negligence without allegations showing that it owed a
legal duty to do so. Regarding breach of contract, the court found
the complaint failed to allege facts capable of establishing that an
agreement was formed and that the insurer performed under the
agreement. The court denied the insurer’s request to amend its
complaint because the insurer knew of the company’s objections
before the motion to dismiss was filed but failed to take actions
to cure the defects.

G. Discovery

An employee was not entitled to discovery of a workers compen-
sation insurer’s operational reports containing information about
the insurer’s denial rate. The employee could not obtain them in
relation to her claims of breach of the duty of good faith and fair
dealing and violation of section 541.060 of the Insurance Code,
because those claims were foreclosed by Ruztiger. She also could
not obtain the reports in connection with her DTPA and section
541.061 claims, because they were not relevant to those claims.
In re American Zurich Ins. Co., No. 01-11-00816-CV, 2012 WL
2923200 (Tex. App.—Houston [1st Dist.] July 12, 2012, orig.
proceeding) (mem. op.).
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H. Experts

An insurer was not entitled to summary judgment on an insured’s
claims under the Insurance Code and for breach of the duty of
good faith and fair dealing. Shiva Worldwide v. Great Lakes Re-
insurance (U.K) PLC, No. 10-CV-3867, 2011 WL 5325788
(8.D. Tex. Nov. 3, 2011). The insurer argued that the insured’s
failure to designate an expert witness was fatal to the insured’s
claims. The court disagreed, finding that expert testimony was
not needed for the insured to prove its claims. Section 541.060
provides sufficient guidance to juries on whether an insurer has
violated the Insurance Code. Expert testimony also was not nec-
essary to establish the standard of an ordinary insurer to prove
the insured’s bad faith claim.

I. Class actions

Class issues did not predominate, so the Fifth Circuit reversed
the certification in Abmad v. Old Republic Natl Ins. Co., 690
F.3d 698 (5th Cir. 2012). The issue was whether the title insurer
had overcharged premiums for title insurance policies where the
property was already insured by a prior policy within the preced-
ing seven years. While the insurer agreed, and the court found,
that anyone within that class was entitled to the discount, the
court concluded that it would require an individualized determi-
nation of each insured’s eligibility for the discount. In reaching
this conclusion, the court relied on its prior decision to the same
effect in Benavides v. Chicago Title Ins. Co., 636 E3d 699 (5th
Cir. 2011).

J. Asbitration

An insured was sued for exposing the plaintiffs to pollution. The
insurer and insured disagreed over whether this suit was covered.
The policy stated that if there was a dispute over the coverage
language that would be submitted to arbitration, which the par-
ties did. After the arbitration award came back in favor of the
insurer, the insured filed a motion to vacate the award, which
was denied. The court granted the motion to confirm the award.
The appeals court affirmed the trial court’s decision stating the
insured failed to raise or brief the issue of limitations in its appel-
late brief, and therefore, waived the issue, and held the insured
failed to attack an independent ground that supported the judg-
ment. Cont! Carbon Co. v. Nat! Union Fire Ins. Co. of Pittsburgh,
No. 14-11-00162-CV, 2012 WL 1345748 (Tex. App.—Houston
[14th Dist.] April 17, 2012, no pet.) (mem. op.).

A school district sued its insurer alleging that the insurance
policy it received and signed differed in material terms from the
offer negotiated and accepted by the school board. The insurer
moved to compel arbitration under the policy, which the trial
court denied. The appellate court held that the evidence before
the trial court included a written contract signed by the super-
intendent and the contract provided for arbitration of all dis-
putes arising out of the contract, which supported a conclusion
that the arbitration clause was valid and should be enforced. The
court also held that the agent, even though a non-signatory to the
contract, was bound by the arbitration clause because the school
district was relying on the agreement in asserting claims against
the agent. Aetna Life Ins. Co. v. Weslaco Ind. School Dist., No. 13-
11-00532-CV, 2012 WL 1964576 (Tex. App.—Corpus Christi
May 31, 2012, no pet.) (mem. op.).

K. Appraisal

The Fifth Circuit held that where an insured invoked the ap-
praisal process and the insurer then promptly paid the $1 million
award, the insured had no claim for breach of contract or bad
faith, even though the insurer originally estimated and paid the
hurricane loss at $50,000 and $300,000. Blums Furniture Co. v.
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Certain  Underwrit-

ers at Lloyds London,
459 Fed. App’x 366
(5th Cir. 2012) (per
curiam). The court
reasoned that un-
der Texas law, when
an insurer makes a
timely payment of
a binding and enforceable appraisal award and the insured ac-
cepts the payment, the insured is estopped by the appraisal award
from maintaining a breach of contract claim. Further, the court
held that in most cases an insured may not prevail in a bad faith
claim without first showing that the insurer breached the con-
tract. The court found the only recognized exceptions are if the
insurer “commits some act, so extreme, that would cause injury
independent of the policy claim,” or fails “to timely investigate
the insured’s claim.” The court found no evidence of either of
these exceptions.

Whether the courts conclusion is correct with regard to
this case, the court’s language is overly broad. The Texas Insur-
ance Code expressly provides a cause of action for failing to act
in good faith to effectuate a prompt settlement once liability is
reasonably clear. In cases where the insurer denies the claim, or
unreasonably delays payment, after its liability is reasonably clear
and that delay causes damages, an insured would clearly have a
right to recover, even if the insurer belatedly complied with the
contract by paying the claim.

An insured’s apartment was damaged during a hurricane.
The insured could not reach an agreement with the insurer about
the price and items covered under the policy, and moved to com-
pel appraisal. The appraisal provision in the policy allowed either
party to demand appraisal of the loss if they could not agree,
“on the actual cash value, or, if applicable, replacement cost of
[the] damaged property to settle upon the amount of loss.” The
insured was asking for costs associated with hiring a superinten-
dent for the project. The court held that this dispute was over
whether an expense was covered. Because this dispute did not
relate exclusively to the actual cash value of the loss or its replace-
ment value, the appraisal clause was not implicated. Sam v. Nat!
Lloyds Ins. Co., No. H-10-2521, 2011 WL 4860009 (S.D. Tex.
Oct. 13, 2011).

An insured’s home was damaged in a hurricane and the in-
sured and insurer had different damage estimates. The insurer
invoked the appraisal clause, to which the insured objected. The
appraisal award was in favor of the insurer. The court denied the
insurer’s motion for summary judgment, holding that the insureds

An appraisal award, by
itself, does not entitle an
insured to recover against
an insurer.
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raised genuine issues of material fact as to whether the insurer had
waived its right to invoke the appraisal process and whether the
appraisal award was incomplete or the result of mistake or fraud.
Singletary v. Allstate Tex. Lloyds, No. H-10-CV-03990, 2012 WL
4675314 (S.D. Tex. Sept. 28, 2012).

An appraisal award, by itself, does not entitle an insured to
recover against an insurer. Sec. Nat! Ins. Co. v. Waloon Investment,
Inc., No. 14-11-00130-CV, 2012 WL 4788114 (Tex. App—
Houston [14th Dist.] Oct. 9, 2012, no pet. h.). An insured hotel
owner sued its insurer regarding coverage for losses allegedly re-
sulting from Hurricane Ike. After receiving an appraisal award,
the insured filed a motion asking the court to order the insurer
to pay the amount of the appraisal award, which was granted.
However, the motion was not a motion for summary judgment
and did not seek to prove as a matter of law all elements of the
insured’s breach of contract claim. The court of appeals held that
the court order awarding the appraisal amount was erroneous.
Appraisals only determine the amount of loss, and not the in-
surer’s liability under the policy. The appraisal clause in the policy
did not entitle either party to judgment based on the appraisal
award alone.

An insurer did not waive appraisal as a condition precedent
to suit. /n re Gypress Tex. Lloyds, No. 09-12-00077-CV, 2012 WL
1435739 (Tex. App.—Beaumont Apr. 26, 2012, orig. proceed-
ing) (per curiam). The insurer sought abatement of the insureds’
suit against it pending appraisal. Citing last year’s decision in /»
re Universal Underwriters of Iex. Ins. Co., 345 S.W.3d 404 (Tex.
2011), the court of appeals held that, despite the insurer engag-
ing in discovery before filing its motion to compel appraisal, the
insurer did not waive that right, because the insureds were not
prejudiced by the delay. The costs the insureds incurred in dis-
covery could have been avoided if they had demanded appraisal.

An insured could not avoid an appraisal award on the basis
of mistake by the appraisers where the only evidence presented
was that its appraiser disagreed with the umpire’s methods. KLM
Resources, LLC v. Obio Cas. Ins. Co., No. G-10-593, 2012 WL
1911801 (S.D. Tex. May 25, 2012).

An insured unsuccessfully sought to set aside an appraisal
award regarding damage to its commercial property. Stateside En-
terprises, Inc. v. Hartford Steam Boiler Inspection & Ins. Co., No.
H-10-4186, 2012 WL 1098415 (S.D. Tex. Mar. 30, 2012). The
insured argued that the appraisal panel was not impartial due to
a business referral relationship between employers of the umpire
and the insurer’s appraiser. However, the court concluded that
the pre-existing relationship alone was not enough to support a
finding of bias, and that there was no other evidence of bias. The
insured also argued that the appraisal was not based on sound
methodology, because the insurer’s appraiser did not present any
reports to support his estimates, which were adopted by the um-
pire, whereas the insured’s appraiser did. The court disagreed be-
cause the insurer’s appraiser’s estimates were based on his experi-
ence and expertise and did not require additional expert reports.
The insured further argued that the appraisal panel exceeded its
authority by deciding causation and coverage issues. The court
rejected this argument, concluding that the appraisers disagreed
about the extent of damage, not the cause of the damage. For in-
stance, while the insurer’s appraiser considered whether the mois-
ture in the roof was attributable to a hurricane or wear and tear,
that determination involved only separating losses due to a cov-
ered event rather than a pre-existing condition and was properly
addressed by the appraisers. Therefore, the appraisal was proper
and could not be set aside.

L. Motions for summary judgment
Proofs of loss can be considered as summary judgment evi-
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dence. United States Fire Ins. Co. v. Lynd Co., No. 04-11-00347-
CV, 2012 WL 3326344 (Tex. App.—San Antonio, Aug. 15, 2012,
pet. granted.). Two apartment complexes owned by the insured
were damaged by hail. However, there was a dispute about wheth-
er the damage was caused by one storm or two. The insurer ar-
gued that the damage was caused by one storm and that it had al-
ready paid its policy limits for that storm. The trial court granted
the insured’s motion for summary judgment on grounds that the
damage to the apartments was caused by two storms, creating
two insurable occurrences. The court of appeals reversed, finding
a question of fact as to whether the apartments were damaged by
the second storm, because the insured’s proofs of loss attributed
the damage to a single storm. The court considered the proof of
loss as statements by the insured that were inconsistent with its
present position and, thus, admissions. Also, the proofs of loss
were sworn. While not conclusive, the statements in the proofs of
loss were prima facia evidence of the facts recited. That the proofs
of loss were controverted by an expert report was irrelevang; the
question of whether hail fell on a particular location on a particu-
lar day and caused property damage is not a matter solely within
the scope of an expert’s knowledge and did not require expert
testimony.

A liability insurer was not entitled to summary judgment in a
coverage dispute with its insureds. Although the policy contained
an exclusion for “liability resulting from any actual or alleged con-
duct of sexual nature,” there was no evidence presented that the
underlying suit concerned such liability. Doe # I v. Nar! Union Fire
Ins. Co. of Pittsburgh, PA, No. 07-11-0251-CV, 2012 WL 1071204
(Tex. App.—Amarillo Mar. 30, 2012, no pet.) (mem. op.).

A district court denied an insurer’s motion for summary
judgment on the insured’s breach of contract claim because there
was a fact issue on whether the insured’s roof, which was damaged
by Hurricane lke, was adequately repaired. Am Zex Bancshares, Inc.
v. Bancinsure, Inc., No. 1:10-CV-573, 2012 WL 4506295 (E.D.
Tex. Sep. 28, 2012).

M. Severance & separate trials

An insured was injured in an automobile accident and col-
lected a settlement from the party who hit her. The insured then
filed a claim for breach of contract and extra-contractual damages
against her insurer for underinsured motorist coverage. The trial
court denied the insurer’s motion to sever the two claims and mo-
tion to abate the extra-contractual claims pending resolution of
the breach of contract claim. The appeals court held that, because
the insurer offered to settle in full the insured’s contract claims
and the resulting damages, severance was required to avoid unfair
prejudice to the insurer. The appeals court also held that it would
be unjust to require the insurer to defend against the insured’s ex-
tra-contractual claims until the insurer’s liability under the policy
had been determined. I re State Farm Mut. Auto. Ins. Co., No.
08-12-00176-CV, 2012 WL 4099081 (Tex. App.—El Paso Sept.
19, 2012, orig. proceeding).

The same court held that abatement of extra-contractual
claims is required in most instances in which an insured asserts a
claim to UIM benefits and a settlement offer is made; however, in
a mandamus context, for a party to preserve its complaint that the
trial court failed to abate extra-contractual claims, that party must
have brought the issue to the trial court’s attention by seeking the
issuance of an abatement order from the trial court. An insurer
failed to preserve its complaint by failing to seek an abatement
order from the trial court on the grounds on which it now sought
mandamus relief. Therefore, the relief was denied. In re Farmers
Tex. Co. Mut. Ins. Co., No. 07-11-00396-CV, 2011 WL 4916303
(Tex. App.—Amarillo Oct. 17, 2011, org. proceeding).

In another case where an insured sued for UIM benefits, the
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court held that when contract and extra-contractual claims are
being pursued simultaneously, the extra-contractual claims must
be severed and abated when the insurer has made a settlement
offer on the contract claim. In re Allstate Co. Mut. Ins. Co., No.
14-11-00746-CV, 352 S.W.3d 277 (Tex. App.—Houston [14th
Dist.] 2011, no pet.); see also In re St. Paul Surplus Lines Ins. Co.,
No. 14-12-00443-CV, 2012 WL 2015796 (Tex. App.—Houston
[14th Dist.] June 1, 2012) (orig. proceeding) (mand. denied);
In re Old Am. County Mut. Fire Ins. Co., No. 13-11-00412-CV,
2012 WL 506570 (Tex. App.—Corpus Christi Feb. 16, 2012,
org. proceeding); In re Am. Nat! County Mut. Ins. Co., No. 03-
12-004650CV, 2012 WL 4477371 (Tex. App.—Austin Sept. 25,
2012, org. proceeding).

An insurer was entitled to mandamus relief after its motion
for severance was denied. fn re Reynolds, 369 S.W.3d 638 (Tex.
App.—Tyler 2012, orig. proceeding). An injured motorist brought

a personal injury action _—

against a truck driver

and his employer, and - The motorist’s claims

also asserted a claim . .

against his insurer for agalnst the various defen-
deri d - -

andeninsurec | Mol dants were not interwoven

and were thus properly
severable.

ist benefits. The truck
driver and his employ-
er moved to sever the
claims against them
from those against the
insurer. The trial court denied the motion, but the court of ap-
peals granted mandamus relief, finding that the motorist’s claims
against the various defendants were not interwoven and were thus
properly severable. The issues of whether the motorist had UIM
coverage and whether the truck driver had adequate insurance
were unrelated to the facts pertaining to the negligence claim.
Furthermore, the truck driver and his employer would have been
prejudiced by having the negligence claim tried along with the
insurance claim, because it would interject insurance into the case
by presenting evidence that the truck driver and his employer
were or were not insured against liability, in violation of Tex. R.
Evid. 411.

An insurer sought, and was granted, mandamus relief to
allow severance of an insured’s extracontractual claims from his
contractual claim against the insurer. I re Texas Farm Bureau Un-
derwriters, 374 S.W.3d 651 (Tex. App.—Tyler 2012, orig. proceed-
ing). After the insured was sued for killing a man by the victim’s
family, the insurer denied his defense. The insured then sued the
insurer for breach of contract and breach of the duty of good faith
and fair dealing. The trial court denied the insurer’s motion to
sever the claims. The court of appeals granted mandamus because
evidence of the insurer’s settlement offer would be admissible in
the bad faith trial but inadmissible in the breach of contract trial.
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Is Texas Becoming

the | odestar

= State?

A Practitioner’s Guide to
Recovering Attorneys’ Fees
Under the Lodestar Method



By Joseph F. Cleveland, Jr. and Alex Harrell*

INTRODUCTION

In its recent decision in E/ Apple I, Ltd. v. Olivas, 55 Tex.
Sup. Ct. J. 954 (Tex. June 22, 2012), the Texas Supreme Court
explained what constitutes legally sufficient evidence to calculate
a reasonable attorney’s fee award using the lodestar method.
Under the lodestar method, determining what constitutes a
reasonable fee is a two-step process.! In the first step, the court
determines the reasonable number of hours spent by counsel on
the case and a reasonable hourly rate for the work performed.?
The court then multiplies the number of hours reasonably
expended by the reasonable hourly rate to arrive at the lodestar.?
In step two, the court considers whether certain factors merit an
upward or downward adjustment of the lodestar in order to reach
a reasonable fee award.”

In its analysis of the lodestar method, the Texas Supreme
Court borrowed heavily from federal law and noted that in
appropriate cases, Texas courts may consider “the far greater body
of federal court experience with lodestar and fee shifting . . . .
Although the Supreme Court implicitly limited its analysis to the
fee-shifting provision in section 21.259 of the Texas Commission
on Human Rights Act, Texas courts have applied the lodestar
method in a variety of other contexts. © The Supreme Court
has now provided a decidedly-federal roadmap for applying the
lodestar method to these and other future cases.

STEP ONE: CALCULATING THE LODESTAR

“The starting point for determining a lodestar fee award
is the number of hours ‘reasonably expended on the litigation.””
The party seeking an attorney’s fee award bears the burden of
documenting the hours spent on the litigation and the value
of those hours, including: (1) the nature of the work, (2) who
performed the services and their hourly rate, (3) when the
services were performed, and (4) the number of hours worked.®
In documenting the hours expended, fee applicants should bear
some key factors in mind:

Adequately Document Services Rendered

The Texas Supreme Court recommends that attorneys
document their time with contemporaneous billing records or
other similar documentation recorded at or near the time the
work was performed.” The fee applicant should provide the
court “sufficient information to make a meaningful evaluation”
and exclude hours that are duplicative, excessive, redundant,
inadequately documented, or otherwise unnecessary.'

Federal courts have explained that “[aJttorneys are
not required to write a book to describe in excruciating detail
the professional services rendered, however, exceptionally terse
descriptions of activities do not satisfy the applicant’s burden.”"!
Where billing entries are “not illuminating as to the subject
matter” or are “vague as to precisely what was done,” the court
is prevented from making a determination of whether the time
was reasonably expended.’? As the Fifth Circuit cautioned,
litigants “take their chances” in submitting fee applications
without adequate information for the court to determine the
reasonableness of the hours expended' Thus, “[w]hen a prevailing
party submits a fee application without proper documentation,
the court has the discretion to reduce the award to a reasonable
amount.”

Segregate Fees
The Texas Supreme Court has repeatedly held that “a
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prevailing party must segregate recoverable from unrecoverable
attorney’s fees in all cases.”” If, however, discrete legal services
advance both a recoverable and unrecoverable claim, and the
claims are so intertwined that it is impossible to determine which
part of the attorney’s work is attributable to a non-recoverable
claim, no segregation is required.'® But where attorney’s fees
“relate solely to a claim for which . . . fees are unrecoverable, a
claimant must segregate recoverable from unrecoverable fees.”"”
An attorney may segregate the fees either by (1) proving time
spent on a recoverable claim and excluding time spent on a non-
recoverable claim, or (2) subtracting a percentage of the time from
the total time expended on the case to account time spent on the
unrecoverable claim.'

Similarly, federal courts compensate only for those hours
reasonably spent in relation to recoverable claims.” “[U]nrelated
claims [should] be treated as if they had been raised in separate
lawsuits, and therefore no fee may be awarded for services on the
unsuccessful claim.”®  Federal courts also require that the time
spent on unsuccessful claims be deducted prior to calculating the
lodestar, rather than later when considering whether to adjust the
lodestar based on the degree of success achieved.”’ Thus, specific
hours for unrelated claims must be eliminated from the total
sought, or the total amount must be reduced in relation to the
limited success obtained.”? After all hours spent on unrelated,
unsuccessful claims have been subtracted, the resulting figure
represents time spent on claims that “involve a common core of
facts and [are] based on related legal theories.”

Avoid Block Billing

“Block billing” is a “time-keeping method by which
each lawyer and legal assistant enter the total daily time spent
working on a case, rather than itemizing the time expended on
specific tasks.”?* Federal courts disfavor the practice of block
billing because “[w]hen time records are blocked billed, the court
cannot accurately determine the number of hours spent on any
particular task, and the court is thus hindered in determining
whether the hours billed are reasonable.”” Most federal courts
when considering block-billing have performed a percentage
reduction in either the number of hours or in the lodestar figure.?®

Don’t Bill for Administrative Tasks

The Texas Supreme Court permits the recovery of
paralegal fees under the lodestar method.”” But counsel must
submit proof, such as: (1) legal assistant’s qualifications; (2)
that substantive legal work was performed under the direction
and supervision of an attorney; (3) the nature of the legal work
performed; (4) the legal assistant’s hourly rate; and (5) the number
of hours expended.”® A fee award may only include charges for
a paralegal’s time “to the extent that the work performed ‘has
traditionally been done by any attorney.”?

Federal courts have consistently refused to award fees
at a paralegal rate when the paralegal is performing only clerical
tasks.*® “[Plurely clerical or secretarial tasks should not be billed
at a paralegal rate, regardless of who performs them.”! Like Texas
courts, federal courts allow recovery of paralegal fees only for
work “traditionally done by an attorney.”® “Work that is legal
in nature includes factual investigation, locating and interviewing
witnesses, assisting in discovery, compiling statistical and financial
data, checking legal citations, and drafting correspondence.”®
Activities considered “clerical or secretarial in nature, includ[e]

typing, copying, or delivering pleadings.”*
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Federal courts likewise consider whether work
performed by attorneys was “‘legal work in the strict sense’ or
was merely clerical work that happened to be performed by a
lawyer.”® “[A]ttorneys may not be compensated at their regular
hourly rates for time spent performing clerical tasks.”** “Rather,
they should be compensated at the rate for clerical employees, or,
if the task at issue is the type included in overhead, they should
not be compensated at all.”’

Staff the Case Appropriately

Where multiple attorneys staff a case, federal courts will
scrutinize the fee application to determine whether any work was
duplicative or unnecessary.®® As one federal court observed, “[o]
verstaffing inevitably leads to enormous duplication of effort, as
everyone on the team immerses himself and herself in the total
case.”® Thus, “hours spent in duplicative activity or spent in the
passive role of an observer while other attorneys perform...” is
generally not recoverable.® Federal courts “may take into account
and discount for repetitive work, . . . [or] for hours that it deems
unnecessary or excessive . . . .”4!

Redact Judiciously for Privilege or Confidentiality

Many fee applications include billing entries that are
at least partially redacted to preserve privileged or confidential
information. Federal courts, however, have disallowed recovery of
fees for billing entries that are so overly redacted the court is unable
to analyze the time spent or whether the fees were reasonable or
necessary.” Another option is to submit the unredacted bills to
the court for in camera review.

Demeonstrate Billing Judgment

In El Apple, the Texas Supreme Court noted, “billing
judgment’ is an important component in a fee setting.”* “[B]
illing judgment . . . refers to the usual practice of law firms in
writing off unproductive, excessive, or redundant hours.”*
The applicant bears the burden of establishing that its counsel
exercised billing judgment.®

Federal courts require that an applicant submit evidence
of billing judgment by documenting the hours charged and the
hours not charged because they were unproductive, excessive
or redundant. “Ideally, billing judgment is reflected in the
fee application, showing not only hours claimed but also hours
written off.””” Expert testimony by the applicant’s counsel that
he exercised billing judgment is inadequate, by itself, to meet the
applicant’s evidentiary burden. The Fifth Circuit “has repeatedly
determined that bald assertions regarding the exercise of billing
judgment are insufficient.”® Where there is no evidence of billing
judgment, federal courts will reduce the fee award by a percentage
intended to substitute for the exercise of billing judgment.”
The Fifth Circuit has approved and federal courts have imposed
across-the-board reductions between 10% to 30% for lack of
billing judgment.>

Proving A Reasonable Hourly Rate

After determining the reasonable number of hours
expended in the case, the court then determines the reasonable
hourly rate. > The fee applicant has the burden to provide
satisfactory evidence to the court of the appropriate market
rate.”> To determine the appropriate hourly rate, the court must
consider “the attorney’s regular rates as well as prevailing rates.”
The established basis for proving the prevailing houtly rate is to
present evidence demonstrating the prevailing market rate for
similar services by similarly trained and experienced lawyers in
the relevant legal community.>* This evidence typically consists
of affidavits of other attorneys practicing in the community.”
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Another frequently-cited source to establish the prevailing
market rate is the State Bar of Texas’ Hourly Fact Sheet, which
contains a summary of median hourly rates based on experience,
region, and practice area.”® Recent court decisions may also be a
valuable source for prevailing market rates. Absent such evidence,
federal courts rely upon their own experience and judgment to
independently assess the reasonableness of the asserted rate.”’
Once the reasonable hourly rate is determined, the lodestar is
calculated by multiplying the reasonable hours expended by the

reasonable rate.’®

StEP TWO: ADJUSTING THE LODESTAR

In El Apple, the Texas Supreme Court “accept[ed] the
premise [under federal law] that [the] lodestar presumptively
produces a reasonable fee.” But the Court noted that “exceptional
circumstances may justify enhancements to the base lodestar.”®
The Supreme Court cautioned that no enhancements could be
applied until the base lodestar is known.®!

Once the base lodestar has been calculated, a court
may raise or lower the lodestar amount if certain relevant factors
indicate an adjustment s
necessary.® The relevant
factors the court may
consider are found in
the Texas Disciplinary
Rules of Professional
Conduct and include:
“(1) the time and labor
required, the novelty
and difficulty of the
questions involved,
and the skill requisite
to perform the legal
service properly; (2) the
likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the
lawyer; (3) the fee customarily charged in the locality for similar
legal services; (4) the amount involved and the results obtained; (5)
the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the
client; (7) the experience, reputation, and ability of the lawyer or
lawyers performing the services; and (8) whether the fee is fixed or
contingent on results obtained or uncertainty of collection before
the legal services have been rendered.”®

The factors set out in the Texas Disciplinary Rules of
Professional Conduct are similar to the factors set out by the Fifth
Circuit in Johnson v. Ga. Hwy. Express, Inc., 488 E2d 714, 717-19
(5th Cir. 1974), overruled on other grounds by Blanchard v. Bergen,
489 U.S. 87 (1989). Federal courts consider the Johnson factors
in determining whether an upward or downward adjustment to
the loadstar is warranted.** The Fifth Circuit explained, however,
that the lodestar may not be adjusted due to a johnson factor
if that factor was already considered in determining the base
lodestar amount.®> In addition, the U.S. Supreme Court recently
cautioned that although a district court may adjust the lodestar,
such adjustments are appropriate only in “rare circumstances,”
and the “lodestar figure [already] includes most, if not all, of the
relevant factors constituting a reasonable attorney’s fee.”

Federal courts have
consistently refused
to award fees at

a paralegal rate
when the paralegal
is performing only
clerical tasks.

CONCLUSION

The lodestar method is a relatively objective measurement
for calculating an attorneys’ fees award.®” This approach has been
criticized, however, “for providing a financial incentive for counsel
to expend excessive time in unjustified work and for creating a
disincentive to early settlement.”® But as the U.S. Supreme Court
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recently stated, “[a]though the lodestar method is not perfect,
it has several important virtues.”® First, the lodestar accounts
for “the prevailing market rates in the relevant community.””°
Second, “the lodestar method is readily administrable . . . and
objective and thus cabins the discretion of the trial judges, permits
meaningful judicial review, and produces reasonably predictable
results.””!  Finally, because “the lodestar figure includes most, if
not all, of the relevant factors constituting a ‘reasonable’ attorney’s
fee,” there is a “strong presumption” that the lodestar figure is
reasonable.”? “[B]ut that presumption may be overcome in those
rare circumstances in which the lodestar does not adequately
take into account a factor that may properly be considered in
determining a reasonable fee.””? With the Texas Supreme Court’s
recent endorsement, the lodestar method is likely to become the
dominant approach for calculating attorney’s fees in Texas.

* Brackett & Ellis, PC, Fort Worth, Texas
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Court Upholds
Constitutionality
of Fair Credit
Reporting Act

By Paul Kharmats*

o the surprise of many in the Consumer Law com-
munity, the United States District Court for the
Eastern District of Pennsylvania recently upheld
the constitutionality of the provision of the Fair
Credit Reporting Act (“FCRA”) that places limi-
tations on the length of time information may be
reported.

The Statute

The FCRA! governs the way in which consumer reporting
agencies collect, maintain, and disclose consumer reports. Sec-
tion 1681c, the specific provision of the Act challenged, provides
that when producing a copy of a consumer’s report, the con-
sumer reporting agency is required to exclude certain items of
information, such as “adverse items of information, other than
records of convictions of crimes which antedates the report by
more than seven years.”? The statute provides for limited excep-
tions in which the reporting agency may disclose these otherwise-
prohibited pieces of information.?
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The Challenge

In King v. General Information Services, Inc.,* the defendant
raised the issue of the constitutionality of section 1681c. Gen-
eral Information Services, Inc. (“GIS”) is a consumer report-
ing agency that sells consumer reports to employers wishing to
investigate the criminal histories of their job applicants and is
regulated by the FCRA.’ The plaintiff in the case, Shamara King
(“Ms. King”) applied for a job with the United States Postal
Service. In the course of Ms. King’s application for the job, GIS
sold the Postal Service a background check consumer report that
contained ten nolle prossed charges from July, 2000 after an ar-
rest for a criminal incident.® Ms. King filed suit against GIS on
behalf of herself and other similarly situated plaintiffs, alleging
failure to comply with §1681c of the FCRA by willfully report-
ing outdated adverse public information that was required to
have been excluded from the consumers’ reports. GIS in turn
challenged the constitutionality of §1681c on First Amendment
grounds.
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The Court’s Reasoning
The court addressed each of GIS® arguments in turn. The
major argument of GIS against the constitutionality of section
1861c, relied on recently “heightened” constitutional scrutiny re-
garding the dissemination of truthful commercial information,
endorsed by the Supreme Court in Sorrel v. IMS Health, Inc.”. The
court in King noted that, while the Supreme Court has recognized
consumer report information as “speech” for First Amendment
purposes in Dun ¢ Bradstreet, Inc. v. Greenmoss Builders, Inc.,
there are varying degrees of protection afforded to consumer re-
port information depending on whether the contents of those re-
ports are of public or private concern.” Dun ¢ Bradstreet suggests
that when the information in credit reports is only of concern to
the speaker and its business audience, and available only to a lim-
ited number of subscribers, the information contained in those
credit reports warrants a reduced degree of First Amendment pro-
tection.'® The court in King found the consumer report informa-
tion in this case similarly private and specific in its scope of inter-
est, and therefore deserving of reduced constitutional protection.
Turning next to GIS’s argument that the Sorrel case had re-
configured the standards for analyzing commercial speech, the
court noted that the standard of review for analyzing regulations
of such speech was “in-

tervened in the case to defend the constitutionality of §1681c.
The Government suggested that the restrictions of §1681c were
the only means of achieving the proper balance of interests, be-
cause “’the speech itself (dissemination of...data) causes the very
harm the government seeks to prevent (invasion of privacy)’”¢.
The court looked favorably on this argument, while rejecting
GIS’s counter-argument that the Government’s interest could
better be advanced by simply declining to make criminal records
public at all, noting the Supreme Court’s clear indication that
restrictions must not be the “least restrictive,” but instead ones
with a “reasonable fic”V.

GIS’s next argument, that the Government could not pun-
ish private parties for disseminating otherwise publicly available
information, was rejected on numerous grounds. First, the court
found a significant difference between “public records that might
be found after a diligent search of courthouse files, county ar-
chives, and local police stations throughout the country, and a
computerized summary located in a single clearinghouse of in-
formation.”'.

The court next moved to a broader analysis of why §1681c
is actually an attempt by Congress to enact a coherent policy re-
garding use of criminal arrest records across the entire regulatory
scheme. In light of a congressional mandate that anyone who

termediate scrutiny.”!!  receives a consumer report certify that they will not use it in vio-
To be sure, the FCRA GIS, on the other hand,  lation of any “Federal and State equal employment opportunity
dll‘ectly advances a urged the court to apply ~ law or regulation,””, the court noted that there are a variety of

astrict scrutiny standard ~ laws, both state and federal, that prohibit considering criminal

government interest.

of review in the instant
case, citing Sorrel. The
court, however, rejected
GIS’s argument, noting
that in Sorrel, the Su-
preme Court looked to
Central Hudson as the
standard for the review
of commercial speech
precedent.’?  Finding
that the Supreme Court
would not have adopted
strict scrutiny as an ex-
press new standard for
commercial speech, the King court refused to “take ... such a
leap” without express affirmation from the Supreme Court."

The court also limited Sorrel to its facts. Noting that Sorre/
involved the state of Vermont’s attempt to “restrain ... a certain
form of speech communicated by a certain speaker solely because
of the State’s disagreement with it,” on a matter of public con-
cern, the court was not persuaded that the issues in the case at
hand were sufficiently of public interest to fall under the reach
of Sorrel.!t

With GIS’s argument about the Sorre/ standard refuted,
the court continued its analysis of the King facts in the light of
the Central Hudson standard. Thus, the inquiry to be applied to
§1681c is whether the statute directly advances a government
interest, and does so without excessively restricting freedom of
speech. To be sure, the FCRA directly advances a government
interest. The statute’s purpose is to meet the needs of businesses,
which have reasons for performing background checks, while si-
multaneously ensuring consumer privacy. The court treated these
twin purposes as clearly legitimate interests before moving on to
an analysis of whether the statute was also narrowly tailored to
achieve a balance between the competing interests of the consum-
ers free speech.”

To examine this prong of the commercial speech inquiry, the
court turned to the argument of the Government, which had in-

The statute’s purpose
is to meet the needs
of businesses, which
have reasons for per-
forming background
checks, while simul-
taneously ensuring
consumer privacy.
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arrest records in employment decisions.”’ In the court’s opinion,
Congress’ attempt to regulate the dissemination of these criminal
records through the FCRA is just another example of the same
types of restrictions on the use of criminal arrest records, even
if Congress left other sources of that same information unregu-
lated.?!. The FCRA targeted consumer reporting agencies simply
because those agencies are such a significant source in the dis-
semination of consumer credit reports, with “members of one
major credit bureau trade association maintaining credit files on
more than 10 million individuals” and issuing over 97 million re-
ports in 1967.% Furthermore, the fact that the FCRA targeted a
major source of the potentially harmful information, rather than
every possible source of that information, was consistent with
First Amendment standards.?

Finally, the court found that by using §1681c to regulate
credit reporting agencies, congress was not specifically casting
those credit reporting agencies as “disfavored” sources. In the
court’s opinion, because §1681c was not meant to either in-
fluence public debate or to favor one speaker over another, the
statute should be upheld. Congress was merely attempting to
advance its interest in keeping potentially harmful information
about arrest records from getting out into the public, and it sin-
gled out credit reporting agencies due to their “unique impact on
American commerce and personal privacy.”* The court conclud-
ed, “Through a coherent policy that has been justified on such
neutral grounds, this Court finds section 1681c to sufficiently
comport with First Amendment standards.”

*Third year student, University of Houston Law Center.

1 15 U.S.C. §1681 et seq.

2 15 U.S.C. §1681c(a)(5).

3 The exemption applies to (1) credit transactions involving a princi-
pal amount of $150,000 or more; (2) the underwriting of life insurance
involving a face amount of $150,000 or more; and (3) the employment
of an individual at an annual salary which equals, or which may be rea-
sonably expected to equal $75,000 or more. 15 U.S.C. §1681c(b).
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4 King v. Gen. Info. Services, Inc., CIV.A. 10-6850, 2012 WL
5426742 (E.D. Pa. Nov. 6, 2012).

5 King, 2012 WL 5426742, at *2.
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7 131 8. Ct. 2653 (2011).

& 472U.S.749 (1985).

®  King, 2012 WL 5426742 at *5.

10 472 U.S.at 762 n.8.

1 Central Hudson, 447 U.S. at 562, 566 (“At the outset, we must
determine whether the expression is protected by the First Amendment.
For commercial speech to come within that provision, it at least must
concern lawful activity and not be misleading. Next, we ask whether
the asserted governmental interest is substantial. If both inquiries yield
positive answers, we must determine whether the regulation directly ad-
vances the governmental interest asserted, and whether it is not more
extensive than is necessary to serve that interest.”).

2 King, 2012 WL 5426742 at *8.

13 ]d

Y Id ar*9.
Y Id oar*11.
6 Id. ar *12.

7' Id. (citing Posadas de RR. Assocs., 478 U.S. at 341).

'8 Id.at*13 (citing U.S. Dep’t of Justice v. Reporters Comm. for Freedom
of the Press, 489 U.S. 749. 764 (1989)).

¥ King, 2012 WL 5426742 at *15 (citing 15 U.S.C. §1681b(b)(1)
(A)(ii)).

2 See 42 U.S.C. §2000(e), ez seq. (Title VII of the Civil Rights Act of
1964, which places restrictions on excluding individuals with criminal
records from employment as impermissible race discrimination).

2 King, 2012 WL 5426742 at *16.

2 Id. (citing S. Rep. No. 91-517 at 2 (1969) (quotation omitted)).
B See Mariani v. United States, 212 F.3d 761, 774 (3d Cir. 2000).

#  King, 2012 WL 5426742 at *16.
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efining Larger
Participants of the

onsumer Debt
Collection Market

By Albrecht Riepen*

he Bureau of Consumer Financial Protection (“the Bureau”) recently promulgated rules, called the Final Consumer Debt Col-

lection Rule (FCDCR or “The Rule”), delineating the Bureau’s supervision of non-bank “larger participants” in the consumer

debt collection market.! The FCDCR does not affect the scope of the Fair Debt Collection Practices Act (‘FDCPA”) or other

federal consumer statutes. The Dodd-Frank Wall Street Reform and Consumer Protection Act? authorizes the Bureau to

supervise “nonbank entities” providing certain types of consumer financial products or services, including debt collection, to ensure

compliance with federal consumer law.? In formulating the definition of larger participant, the Bureau received input from consumer
groups and companies involved in the market. The regulations take effect on January 2, 2013.4

To qualify as a larger participant, a nonbank person covered by the Rule must have more than $10 million in annual receipts

resulting from consumer debt collection averaged over a three-year period.” The FCDCR will apply primarily to third-party debt

collectors, debt buyers, and collection attorneys (collectively referred to as “consumer debt collectors”) collecting debts incurred by

consumers primarily for personal, family, or household purposes related to consumer financial products.® This does not include busi-

ness debts.” If an underlying transaction involves a consumer financial product or service, such as extending credit to a consumer for
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personal, family, or household purposes, then the resulting debt
arose from, and is thus related to, a consumer financial product
or service.?

The Bureau estimates that the larger participant defi-
nition with a $10 million threshold will encompass about 175
consumer debt collection entities out of 4,500.” In 2012, roughly
14 percent of American adults (approximately 30 million people)
had debt subject to the collections process.'” In addition to pro-
tecting consumers from unfair and illegal practices, the regula-
tions limiting debt collectors are meant to ensure that debt col-
lectors following the rules are not competitively disadvantaged.!

Annual Receipts

Annual receipts are the metric used for determining
whether a consumer debt collector qualifies as a larger participant
in the market. The Bureau defines annual receipts as total in-
come plus the cost of goods sold as would be reported on Internal
Revenue Service (IRS) tax return forms (annual receipts = total
income + cost of goods sold).'? The term does not include capital
gains or losses, but does not exclude reimbursements for the cost
of doing business." In determining whether a consumer debt col-
lector meets the $10 million threshold, the annual receipts will be
measured as the average of the three most recent fiscal years, or
over the entire time a person has been in business if less than three
years.'* Pursuant to the aggregation requirement of 12 U.S.C.A.
§ 5514(d) 3)(b), the annual receipts of a person are added to the
annual receipts of each of their affiliated companies."” The three-
year period serves to reduce the impact of short-term fluctuations
in revenue.'®

The Bureau believes that out of all available metrics,
annual receipts most effectively indicate a firm’s level of market
participation and its impact on consumers. Compared with other
criteria (such as total volume of debt under collection, consumer
complaints, or number of consumer contacts), annual receipts
most accurately show an entity’s ability to contact consumers,
engage in debt collection techniques, collect debts, and the likeli-
hood of recovery."” The use of annual receipts should also be a
straightforward metric in assessing whether a firm qualifies as a
larger participant because this information is substantially simi-
lar to that found on IRS tax returns and other existing business
records.'® Business records usually differentiate revenue based on
its source, so it should not impose an undue burden on consumer
debt collectors to determine what share of their income results
from the collection of debt. Receipts that result from activities
other than consumer debt collection do not count toward the
$10 million threshold."” The Bureau declined to give examples on
how participants in the consumer debt collection market should
calculate annual receipts.

Also, the Bureau decided not to extend the Rule to cover
medical debt, because debt collectors often may not have enough
information to determine whether particular medical debts arose
from consumer financial products or services.”’ Doctors often
treat first and bill patients later, and ambiguity can result as to
whether this qualifies as an extension of consumer credit as op-
posed to a medical provider merely deferring payment.?!

Consumer Debt Collectors

The Rule describes :consumer debt collection” as col-
lecting debt related to any consumer financial product or service,
and such activity is a consumer financial product or service when
delivered, offered, or provided in connection with a consumer fi-
nancial product or service.”? Consumer debt collectors are broadly
defined as third-party debt collectors, debt buyers, and collection
attorneys.”

The Rule identifies a specific market for certain consum-
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er financial products and services rather than describing the scope
of qualifying services.** The Bureau specifically excludes people
who collect debt that was not in default at the time of collec-
tion.” This serves to protect loan servicers who send out billing
statements and provide other services that may help reduce the
chance of default.” Relatedly, non-profit consumer credit coun-
selors who help consumers restructure their debt and formulate
repayment plans are excluded because they act as intermediaries
between consumers and their creditors.” The Rule also excludes
people enforcing security interests and collections by originating
creditors as falling under a different category than collections by
third parties, which are the focus of the FCDCR.?® Nevertheless,
the Bureau maintains overall authority to supervise first-party
debt collection and non-bank originators, such as mortgages,
private educational loans, payday loans, or any other non-bank
covered person that it believes poses a risk to consumers.”’

Furthermore, the Bureau has authority over collections
by attorneys that collect money for reasons not based on an at-
torney-client relationship between the attorney, and a debt and
by those who act on behalf of commercial clients with interests
adverse to those of consumers.®® The Rule does not impose any
professional conduct rules specific to attorneys and consequently
does not conflict with existing ethics regulations from state bars
and state supreme courts.’’ The Bureau retains the authority to
seek records regarding communication with consumers, but this
will not affect privileged attorney-client information between a
collections law firm and its client creditor.??

The $10 Million Threshold

In order to effectively utilize its finite resources, the Bu-
reau decided to set a $10 million threshold for a consumer debt
collector to qualify as a larger participant in the market. This
threshold covers about 4% of all consumer debt collection firms
(175 out of 4,500), which represent about 63% of annual receipts
in the consumer debt collection market.** Lowering the threshold
would spread the Bureau’s resources too thin, and would not allow
for adequate supervision of the covered firms. Raising it would
exclude too many firms that impact many consumers.** For ex-
ample, a $250 million threshold would cover at most 7 debt col-
lectors, who represent only 20% of overall industry receipts, and
a $50 million threshold would cover 30 consumer debt collectors,
who represent 39% of overall receipts.?> In any case, the Bureau
has the power to investigate any non-bank person whom it deter-
mines, on the basis of reasonable cause, to be engaged in conduct
that poses risk to consumers.*® The Bureau still has the discretion
to supervise smaller debt collectors who do not meet the defini-
tion of a larger participant if the Bureau has reason to believe the
smaller collectors pose a risk to consumers.

The Nature of Supervisory Activity & the Potential Benefits
and Costs to Consumers and Consumer Debt Collectors

The possibility of Bureau supervision may encourage
debt collection entities to pre-emptively change collection prac-
tices as to fully comply with applicable federal regulations. In-
creased compliance by collectors levels the competitive playing
field because collectors following the law will be at less of a com-
petitive disadvantage.’” This will also benefit consumers because
they will be subject to fewer abusive and deceptive debt collec-
tion practices, such as collections on invalid or expired claims,
in addition to more accurate reporting to consumer reporting
agencies.*®

Supervision by the Bureau will also help make debt
collection firms more aware of actual deficiencies that exist in
their policies and procedures.” Supervisory activity may involve
requests for information or records, on-site or off-site examina-
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Firms close to the $10
million threshold can
expect relatively brief
examinations by the
Bureau compared to
the examination re-
ceived hy larger firms.

tions, or some combination of these activities.* The Bureau will
share this information in a report with any company that it in-
vestigates in a confidential report that includes compliance rat-
ings.*! Bureau supervision may help avert potential violations
of federal law and make companies aware of the risks to them-
selves and consumers that their collections practices pose.** By
detecting compliance problems early, debt collectors can correct
issues early and relatively inexpensively while avoiding costly
and drawn-out litigation that can result from problems that are
ignored.®

The frequency and duration of examinations of any par-
ticular entity will depend on a number of factors, including the
size of the entity, the compliance or other risks identified, whether
the entity has been examined previously, and the demands on the
Bureau’s resources imposed by other entities and markets.* Firms
close to the $10 million threshold can expect relatively brief ex-
aminations by the Bureau compared to the examination received
by larger firms.* The Bureau estimates that for a smaller firm,
the examination would last several weeks and require a couple of
weeks of preparation. If a firm devotes a single employee to this
task during this time period
and pays the employee $49 per

our, then a firm can expect the
examination to cost $12,000,
or 0.12% of annual receipts if
the firm’s annual receipts total
the $10 million threshold.* For
a bigger company, the Bureau
may need months to examine
records, and the collection en-
tity may need to devote two
employees full time for several
months. At the same rate of
pay, this would lead to $68,000 in expenses, or about 0.07% of
annual receipts for an entity with $100 million total, related to
examination by the Bureau.”” While small firms may proportion-
ally bear a higher burden than larger ones, the estimated overall
burden is very low for any consumer debt collector.

The Bureau anticipates examining each of the 16 largest
debt collectors once every two years, and the remaining larger
participants once every five years. Using the Bureau’s estima-
tions, firms will spend about $1,184,000 annually and industry-
wide responding to Bureau supervision, a very small figure that
represents 0.015% of the $7.7 billion that they bring in yearly.*

In anticipation of supervision by the Bureau, debt col-
lection entities may need to hire and train more personnel or re-
vise their procedures to prepare for potential investigations.” The
primary cost an entity faces in connection with an examination
is the cost of employees’ time to collect, prepare, and provide the
necessary information.” Also, debt collectors presumably already
possess the basic accounting information as to whether they meet
the $10 million threshold, even if the consumer debt collector is
involved in various other fields of work."!

Conclusion

The overall benefits of the FCDCR will depend on cur-
rent levels of non-compliance with federal consumer law, which,
of course, are impossible to measure. The goal of the rule is over-
all economic utility and efficiency. If lower overall recoveries re-
sult from more ethical collection practices, then overall efficiency
is improved because consumers can spend money on things other
than debts for which they are not liable. Debt collectors benefit
because it will be harder for competitors to gain a competitive ad-
vantage from unethical and illegal collection practices. Debt col-
lectors will also be able to concentrate their efforts on legitimate,
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collectable debts and not expend resources on bad debts. Overall,
the new regulations will hopefully streamline the consumer debt
collection market, through increased efficiency, and help extend
consumer credit.

*Second-year student at the University of Houston Law Center
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Consumer News Alert
Recent Decisions

ince 2006, the Center for Consumer Law has pub-
lished the “Consumer News Alert.” This short news-
letter contains everything from consumer tips and
scam alerts, to shopping hints and financial calcula-
tors. It also has a section just for attorneys, highlight-
ing recent decisions. The alert is delivered by email
three times a week. Below is a listing of some of the
cases highlighted during the past few months. To subscribe and
begin receiving your free copy of the Consumer News Alert in
your mailbox, visit the Center for Consumer Law, www.uhccl.org.

UNITED STATES COURTS OF APPEAL

Debt collectors statement that student loan is “not eligible” for dis-
charge in bankruptcy is misleading. The Second Circuit held that it
is misleading for a debt collector to tell a consumer categorically
that her student loan debt is “NOT eligible” for discharge in bank-
ruptcy. The court noted that although the debtor may face “several
steep procedural and substantive hurdles” to such a discharge, she
has the right to seek it and may in fact obtain it. “We think that,
upon reading the Collection Letter, the least sophisticated con-
sumer might very well refrain from seeking the advice of coun-
sel, who could then assist her in pursuing all available means of
discharging her debt through bankruptcy. The Collection Letter’s
capacity to discourage debtors from fully availing themselves of
their legal rights renders its misrepresentation exactly the kind of
‘abusive debt collection practice’ that the FDCPA was designed to

target.” Easterling v. Collecto, Inc., 692 E3d 229 (2d Cir. 2012).

Online shoppers not bound by arbitration clause. The Second Cir-
cuit held that an arbitration provision contained in a confirma-
tion email did not provide customers with sufficient notice to be

contractually binding. Schnabel v. Trilegiant Corp., 697 E3d 110
(2d Cir. 2012).
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Significant motion practice without any discovery waives arbitra-
tion. The Third Circuit held that if the party seeking arbitration
has engaged in significant motion practice, regardless of whether
any discovery was exchanged, the right to compel arbitration has
been waived. I re Pharmacy Benefit Managers Antitrust Litig., No.
12-1430, 2012 U.S. App. LEXIS 23432 (3d Cir. Nov. 15, 2012).

Court follows Concepcion and requires individual arbitration.
Plaintiff sought to represent a class of AmEx cardholders alleging
false marketing. However, the arbitration clause in his credit card
agreement explicitly waived any right to class arbitration. Not-
withstanding plaintiff’s argument that enforcing the arbitration
clause would make it impossible for any person to effectively vin-
dicate his substantive rights, the Third Circuit compelled indi-
vidual arbitration. The court was apologetic, but firm: “Even if
[the plaintiff] cannot effectively prosecute his claim in an indi-
vidual arbitration that procedure is his only remedy, illusory or

not.” Homa v. Am. Express Co., No. 11-3600, 2012 U.S. App.
LEXIS 17763 (3d Cir. Aug. 22,2012).

Non-signatory cannot enforce arbitration agreement. The Fifth Cir-
cuit held that an accounting firm could not compel its clients to
arbitrate their claims that the accountants had fraudulently con-
vinced them to invest in particular securities. The accounting firm
held up an arbitration agreement between its clients and a third
party, a securities broker, which said any dispute between the cli-
ents and the broker were arbitrable, including those between the
clients and the broker’s “officers, directors, employees or agents.”
The accounting firm argued that although it was not a party to
that agreement, it was an agent of the broker, and could therefore
enforce the arbitration agreement. The court concluded that the
accountants could not compel arbitration because the actions of
which their clients complained were not performed as agents of
the securities broker. The court also concluded that the accoun-
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tants could not rely on equitable estoppel principles to compel ar-
bitration, primarily because the clients’ claims did not rely on the
agreement between the clients and the broker. Baldwin v. Cavett.
Nos. 11-41199 and 12-40289, 2012 U.S. App. LEXIS 22777
(5th Cir. Nov. 6, 2012).

Debt collection letter does not overshadow or contradict FDCPA’ no-
tice under least sophisticated consumer standard. The Fifth Circuit
affirmed the district court’s opinion finding that the collector’s let-

ter that urged “timely action” and warned of “bad consequences,”
did not violate the Act. McMurray v. ProCollect, Inc., 687 E3d

UNITED STATES DISTRICT COURT

Debt collector must disclose his company name. The district court
for Colorado held that the Fair Debt Collection Practices Act
requires a debt collector to disclose its company name in a voice-
mail left for the consumer. The court noted that the Act required
meaningful disclosure of the caller’s identity. The only way for
an identity disclosure to be meaningful to a consumer is if it
disclosed the name of the collection agency, rather than the per-
sonal name of the caller. Torres v. ProCollect, Inc. 865 E Supp.
2d 1103 (D. Colo. 2012).

665 (5th Cir. 2012).

Rented condominium fees qualify as “debr” under FDCPA. The Sixth
Circuit held that an assessment owed to a condominium associa-
tion qualifies as a “debt” under the Fair Debt Collection Practices
Act where the owner bought the property for his personal use and
now leases it. Haddad v. Alexander, Zelmanski, Danner & Fiorit-

to, PLLC, 698 F.3d 290 (6th Cir. 2012).

Radio stations telemarketing calls did not violate TCPA. The Sixth
Circuit held that a radio station’s prerecorded telemarketing call
did not violate the telephone Consumer Protection Act because
the calls were exempt from the Act’s provisions. The court found
the calls were “hybrid” that both announced a contest and pro-

moted the station. Leyse v. Clear Channel Broadcasting, Inc., 697
E3d 360 (6th Cir. 2012).

Lender may be liable under Fair Credit Reporting Act. The Sixth
Circuit held that an auto lender may be liable under the federal
Fair Credit Reporting Act for failing to reasonably investigate a
divorced man’s claim that he was mistakenly listed as a co-obligor
on his ex-wife’s vehicle. Boggio v. USAA Fed. Savings Bank, 696
E3d 611 (6th Cir. 2012).

Store’s calls to customer violated TCPA. The Ninth Circuit held that
Best Buy violated federal consumer protection law by placing au-
tomated, prerecorded calls notifying a customer of the status of
his membership in a store “rewards” program. The plaintiff alleged
that, after buying a computer from Best Buy, he began to receive
prerecorded calls from the retailer, even though he was registered
on the national do-not-call list and later added to the retailer’s do-
not-call list. The plaintiff filed a class action under the Telephone
Consumer Protection Act after he received an automated call no-
tifying him of changes in the terms of his membership in a store
rewards program. Best Buy argued that its calls were purely infor-
mational courtesy calls permitted under the Act. The court dis-
agreed. Chesbro v. Best Buy, Inc., 697 E3d 1230 (9th Cir. 2012).

Debtor not required to use Social Security Income in Repayment Plan.
The Tenth Circuit held that a Chapter 13 debtor is not required
to include Social Security income in the calculation of his pro-
jected disposable income. /n re Cranmer, 697 E3d 1314 (10th

STATE COURTS

Landlord may be liable for attack buy tenant’s dog. The Connecti-
cut Supreme Court held that a landlord may be liable for injuries
suffered by a tenant who was bitten by another tenant’s dog.

Giacalone v. Hous. Auth. of Wallingford, 998 A.2d 222 (Conn.
2012).

Estate isn't bound by nursing home arbitration clause. The llinois
Supreme Court held that the estate of a nursing home patient
was not required to arbitrate a wrongful death claim pursuant
to a clause in the defendant’s admissions contract. The court de-
cided that, under state law, a wrongful death action is not a true
asset of a decedent’s
estate that a decedent
may limit via an ar-
bitration agreement.
“[A] wrongful death
action does not accrue
until death and is not
brought for the ben-
efit of the decedent’s
estate, but for the next
of kin who are the
true parties in interest.
[The plaintiff in this
case], as [the patient’s] personal representative in the wrongful
death action, is merely a nominal party, effectively filing suit as
a statutory trustee on behalf of the next of kin. [The plaintiff]
is not prosecuting the wrongful death claim on behalf of [the
patient], and thus the plaintiff is not bound by [the patients]
agreement to arbitrate for purposes of this cause of action,” the
court said. Carter v. SSC Odin Operating Co., 976 N.E.2d 344
(11l. 2012).

[A] wrongful death ac-
tion does not accrue

until death and is not
brought for the benefit
of the decedent’s es-
tate, but for the next

parties in interest.

Home insurance doesnt cover Chinese drywall damage. The Vir-
ginia Supreme Court, in response to a certified question submit-
ted by the Fourth Circuit, held that an “all risk” homeowners’
insurance policy excluded coverage for damage allegedly caused
by Chinese drywall. TravCo Ins. v. Ward, No. 120347, 2012 Va.
LEXIS 203 (Va. Nov. 1, 2012).

Cir. 2012).

Debt collector cannot moot lawsuit. The Eleventh Circuit held that
debt collectors could not moot consumer lawsuits against them
merely by offering the full amount of statutory damages the plain-
tiffs were entitled to under federal law. Zinni v. ER Solutions, Inc.
692 FE3d 1162 (11th Cir. 2012).
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Nursing home cannot force arbitration of wrongful death suit. A
Pennsylvania appellate court has ruled that an arbitration clause
in a nursing home admission contract was not broad enough
to encompass a claim for wrongful death. Setlock v. Pinebrook
Pers. Care, No. 1548 MDA 2011, 2012 Pa. Super. LEXIS 3446
(Pa. Super. Ct. Oct. 23, 2012).
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DECEPTIVE TRADE PRACTICES AND WARRANTIES

ROYALTY OWNER IS NOT DTPA CONSUMER WITH RE-
SPECT TO TRANSACTION BETWEEN CONTRACTOR
AND OPERATOR OF WELL

Basic Energy Serv., Inc. v. D-S-B Props. Inc., 367 S.W.3d 254
(Tex. App.—Tyler 2012).

FACTS: Plaintiff D-S-B Properties (DSB) operated on an oil-
producing well. In 2007, the well went off production and DSB
hired defendant Basic Energy (Basic) to repair the well. Defen-
dant caused irreparable damage to the well while repairing it.
DSB brought suit against Basic on behalf of itself and the royalty
owners in the well, alleging negligence, breach of warranty, and
violation of the Texas Deceptive Trade Practice Act (DTPA). DSB
further alleged that the royalty owners suffered damages in the
form of lost royalties. The trial court found Basic liable to the
royalty owners under the DTPA. Basic appealed the judgment.
HOLDING: Reversed.

REASONING: The court stated that in order to prove an action
for violation of the DTPA, the plaintiff must establish its status
as a consumer. A consumer under the DTPA must be a person or
entity that sought or acquired goods or services by purchase or
lease. To establish consumer status, a plaintiff is required to show
that the defendant was connected with the transaction through
(1) a representation by the defendant that reached the plaintiff,
or (2) a benefit from the plaintiffs transaction that reached the
defendant. The other requirement is that the goods or services
sought or acquired by the consumer form the basis of the com-
plaint.

A person who is merely an “incidental beneficiary” is
not a consumer for purposes of the DTPA. Under the incidental
beneficiary theory, a plaintiffs consumer status is determined by
the plaintiff's relationship to the transaction, not the plaintiff’s
contractual relationship with the defendant. Privity of contract
with a defendant is not required for the plaintiff to be a consumer.
The court found that the purpose of DSB’s transaction with Basic
was to get the well back on production, and DSB did not enter
into the transaction with the intention of benefiting the royalty
owners. DSB’s role as operator resulted from its contractual agree-
ment with the royalty owners. DSB’s obligation to maintain the
well was to the royalty owners, who were parties to the joint oper-
ating agreement. Any benefit from DSB’s purchase of Basic’s ser-
vices would extend to the royalty owners. However, the benefit to
the royalty owners was purely incidental and was not sufficiently
connected with the transaction to give the royalty owners DTPA
consumer standing in the transaction. The court reversed the trial
court’s judgment and held that the royalty owners were not con-
sumers under the DTPA, but rather incidental beneficiaries.

ALLEGATION OF BREACH OF CONTRACT WITHOUT

MORE DOES NOT CONSITUTE A VIOLATION OF THE
DTPA

All Am. Siding & Windows v. Bank of Am., 367 S.W.3d 490
(Tex. App.—Texarkana 2012).
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FACTS: Bank customers filed suit against defendant Bank of
America for violations of the Texas Deceptive Trade Practices Act
(DTPA) based on the banks’s alleged failure to protect plaintiffs’
accounts from fraudulent transfers and failure to reimburse plain-
tiffs for lost funds. Bank of America recommended different op-
tions to reduce fraud and stated it would no longer be responsible
for any losses due to fraudulent checks if the plaintiffs did not
take steps to reduce check fraud. Defendant moved for summary
judgment and the trial court granted the motion. The plaintiffs
appealed.
HOLDING: Affirmed.
REASONING: The court noted that the purpose of the DTPA
is to protect consumers against false, misleading, and deceptive
business practices, unconscionable actions, and breaches of war-
ranty.

The Plaintiffs argued that plaintiffs’ injuries were due
to the breach of implied and express warranties and representa-

tions that the banking ser-

vices were safe and secure. The pI:Irpose of the

The court stated thata banks DTPA is to protect
consumers against

implied promise was only an
implied term of the contract,
and an allegation of breach
of contract, without more,
does not constitute a false,
misleading, or deceptive
act under the DTPA. The
court reasoned that it also
must look to the source of a
defendant’s duty to act and the nature of the remedy sought by
the plaintiff in deciding whether a claim is contract or DTPA ac-
tion. The court stated that the nature of the remedy sought by the
plaintiffs was the reimbursement of the stolen funds. The source
of any duty requiring such a remedy would come from the either
written agreements between the parties or the alleged oral reim-
bursement agreement. Additionally, when the injury is only the
economic loss to the subject of a contract itself, the action sounds
in contract alone. The court determined that these were all mat-
ters of contract, rather than the DTPA.

deceptive business

nable actions, and

ECONOMIC LOSS RULE DOES NOT APPLY TO DTPA
UNCONSCIONABILITY CLAIM

SCS Builders, Inc. v. Searcy,
Eastland 2012).

S.W.3d (Tex. App—

FACTS: Shelley Searcy decided to have a home built for her son
and his family. While in the process of selecting a builder, Searcy
saw SCS’s sign at a property on which it was working. Searcy
contacted Spoon, SCS’s owner, regarding her own project. Spoon
told Searcy she was in good hands and she could trust them. The
two parties agreed it was important that Spoon finish the home
by December because Searcy’s son’s lease ended around that time.
Searcy entered into a contract with SCS to build a home for
$68,300. Within a month after the contract was signed, Searcy
had paid $61,470, with a remainder of $6,830 still due. The de-
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sired completion date was not
made a part of the contract.
Spoon and SCS missed the De-
cember deadline. The quality
of work done by SCS on the
Searcy home also was undis-
putedly substandard and faulty

in many places.

City of Alton, 354 S.W.3d 407 (Tex. 2011) for the proposition
that when the source of duty to act lies outside the contract, the
economic rule does not apply and economic damages are recover-
able. The court then determined the source of Spoon’s duty.

The court found the DTPA created a statutory duty to
not engage in unconscionable acts or practices. This duty is cre-
ated in Section 17.50(a)(3) of the DTPA and arises outside, and
exists independently of, a contract. In addition, Section 17.50

The court found
the DTPA created
a statutory duty to
not engage in un-
conscionable acts
or practices.

Searcy sued SCS and Spoon
for alleged violations of the DTPA claiming SCS and Spoon used
or employed false, misleading, or deceptive acts when they: 1)
represented goods or services to have sponsorship, approval, or
characteristics that they did not have and; 2) represented goods or
services to be of a particular quality or standard when they were
not. Searcy also plead uncondcionability, breach of implied war-
ranties of fitness for a particular purpose and implied warranties
of workmanlike performance. The trial court found for Searcy
on the violations of duties and remedies imposed statutorily un-
der the DTPA, which allowed for recovery of economic damages.
Spoon and SCS appealed.

HOLDING: Affirmed.
REASONING: The court cited Sharyland Water Supply Corp. v.

authorizes the recovery of economic damages for violations of the
DTPA. The court accepted the trial court’s finding that Spoon
told Searcy that she could trust him and SCS, that she was in
good hands with them, and that they would complete the project
by December. Based on such evidence, Spoon and SCS were li-
able under the DTPA in employing false and deceptive practices,
and in projecting their work to have a certain standard that it did
not have. The court further explained that Spoon and SCS had
engaged in an unconscionable action to a consumer’s detriment,
which took advantage of her lack of knowledge, experience, or ca-
pacity to an unfair degree. The court held the economic loss rule
does not apply to Searcy’s DTPA unconscionability claim because
the Spoon’s duty to refrain from unconscionable acts arose outside
of contract law.

INSURANCE

INSURER HAS NO DUTY TO DEFEND CLAIM UNDER
TELEPHONE CONSUMER PROTECTION ACT

Standard Mut. Ins. Co. v. Lay, 975 N.E.2d 1099 (Ill. App. Ct.
2012).

FACTS: Theodore Lay and his wife Norma, the owners of a small
real estate agency located in Girard, Ill., hired a fax broadcaster
to assist in an advertising effort to sell a property listing. Unbe-
knownst to Lay, the fax recipients had not consented to receipt,
and Lay was subsequently named the defendant in a class action
suit alleging violations of the Telephone Consumer Protection
Act (TCPA). The action sought damages from Lay for willful
violation of the TCPA and sought treble damages for the alleged
sending of unsolicited faxes.

Lay tendered its defense to its insurer, Standard, who
accepted under a reservation of rights. Standard advised Lay that
he could either choose an attorney, paid for by Standard, or waive
all conflicts of interest and accept Standard’s counsel. Lay signed
a waiver and accepted Standard’s counsel. Later, Lay passed away,
and his estate subsequently decided to replace Standard’s counsel
with its own. Lay’s new counsel, without Standard’s approval, ex-
ecuted a settlement agreement that assigned Locklear the rights
to collect Lay’s payments from Standard and disallowed collec-
tion, in any way, from Lay’s estate.

Subsequent to the settlement, class representative Lock-
lear filed a motion for summary judgment seeking a declaration
that Standard had a duty to indemnify Lay for the settlement of
the underlying action. Standard filed its own motion for sum-
mary judgment, alleging it did not have a duty to defend or in-
demnify Lay. The court granted Standard’s motion. Locklear ap-
pealed.
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HOLDING: Affirmed.

REASONING: Locklear argued Standard’s reservation of rights
letter was not sufficient because it did not set forth all of its con-
flict of interests. The court explained that Standard specifically re-
ferred to the existence of conflict due to allegations in the under-
lying complaint of intentional, willful acts on the part of Lay. The
court noted that Standard’s policies did not cover intentional or
non-accidental acts. Furthermore, the court recognized that the
conflicts at issue were explained to Lay. The court held that Stan-
dard’s reservation of rights
letter contained the disclo-
sures necessary to avoid be-
ing estopped from raising
policy coverage issues.

The court found
that because the damages
under the TCPA were puni-
tive, Standard had no obli-
gation to cover Lays con-
duct. The court explained that the statutory rate of $500 per fax
was far in excess of any actual damages to the recipients and was
clearly punitive, which was specifically uninsurable under Illinois
law. The court found that shifting responsibility for payment of
damages beyond actual damages frustrates the TCPA’s purpose of
deterring and preventing the sending of unwanted faxes. It held
that because there is no incentive for a current or future fax sender
to comply with the TCPA if a violation is covered by liability in-
surance, Standard had no duty to defend the claim.

Because the dam-
ages under the TCPA
were punitive, Stan-
dard had no obliga-
tion to cover Lay’s
conduct.
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CONSUMER CREDIT

TRUTH-IN-LENDING ACT PLAINTIFFS DO NOT NEED
TO PLEAD ABILITY TO REPAY IN RESCISSION CLAIM

Sanders v. Mountain Am. Fed. Credit Union, 689 E3d 1138
(10th Cir. 2012).

FACTS: Salt Lake City Credit Union mistakenly reported 12 new
maxed-out accounts on the Sanderses’ credit reports. This inaccu-
racy severely damaged their credit and made it impossible to refi-
nance their home. Acknowledging their mistake, the credit union
offered the Sanderses free refinancing. The refinancing loan closed
in July 2007. Salt Lake Credit Union then merged with Mountain
America. In 2009, the Sanderses applied with Mountain America
to refinance their home again, and Mountain America denied
their application. The Sanderses filed a complaint including a
claim that they had not been provided with the proper disclosure
required under the
Truth-in-Lending
Act (TILA), there-
by entitling them to
invoke statutory re-
scission. Mountain
America filed a mo-
tion for judgment
on the pleadings,
arguing the suit
should be dismissed
because the Sander-
ses failed to plead
the ability to repay the mortgage loan. The district court granted
the motion and the Sanderses appealed.

HOLDING: Reversed.

REASONING: The court found that TILA rescission plainciffs
do not need to plead ability to repay, for two reasons. First, abil-
ity to repay is not a condition in either the statute or regulation.
Therefore, the lower court’s ruling effectively added a condition
to the TILA rescission remedy. The new condition caused three
effects the court found undesirable: it forced consumers to plead
information that may not have been easily ascertainable; it en-
couraged creditors to ignore TILA rescission notifications until
trial, shifting court costs to consumers; and it transformed Con-
gress intention of a private remedial scheme into a courthouse
showdown.

Second, the lower court’s ruling was impermissible be-
cause categorical relief was beyond the reach of the court’s equi-
table powers, both as a matter of equitable tradition and out of
respect for the law. Equitable tradition dictates that courts use
equitable power only when legal remedies are demonstrably inad-
equate, which the court did not find in this case. Even when legal
remedies are inadequate, courts must also weigh the case-specific
equities in favor of both parties and the public interest before
granting equitable relief. The district court’s pleading rule would
give all creditors the benefit of the more burdensome pleading
rule without first requiring them to show a need for equitable
relief.

Even when legal rem-
edies are inadequate,
courts must also weigh
the case-specific eq-
uities in favor of both
parties and the public
interest before granting
equitable relief.

Finally, the court noted that out of respect for the law,
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all courts must adhere to the procedure duly enacted by Congress
and the responsible administrative agency. Respect for TILA did
not allow equitable powers to be invoked, except when there was
a demonstrated need to depart from the procedure by law.

ORIGINAL LENDER WHO ALSO FUNCTIONS AS LOAN
SERVICER DOES NOT HAVE TO RESPOND TO BOR-
ROWER’S REQUEST FOR INFORMATION

Gale v. First Franklin Loan Serv., 686 E.3d 1055 (9th Cir. 2012).

FACTS: Plaintiff Gale refinanced his home mortgage loan with
Franklin in November 2006. Franklin, the loan creditor, also
serviced the loan. By June 2008, Gale had lost his job and de-
faulted on the loan. Gale sent written correspondence to Franklin
to explain his predicament, seeking to mitigate his liability, and
requesting the name and address of the true owner of the ob-
ligation or holder of his note in accordance with §1641(f)(2).
Gail received no response from Franklin. In November 2008,
Franklin’s trustee initiated non-judicial foreclosure proceedings
on Gale’s residence. Gale filed suit against Franklin, claiming that
Franklin’s failure to respond to his written requests for account
information violated the Truth in Lending Act (TILA), 15 U.S.C
§1640(a) and §1641.

Gale’s claims alleged that §1641(f)(2) provided that,

upon written request, “the servicer shall provide the obligor, to
the best knowledge of the servicer, with the name, address, and
telephone number of the owner of the obligation or the master
servicer of the obligation.” Gale’s argument was based on the
premise that a servicer who was also an assignee must respond
to an obligor’s correspondence. Subsequently, Gale amended
his TILA complaint and argued that, because Franklin was his
loan servicer, under the plain language of the statute, Franklin
was obliged to respond to Gale’s inquiry. He also argued that
§1640(a)’s reference to a “creditor” extended §1641(f) assignee
liability to original creditors such as Franklin. The district court
dismissed the amended complaint without leave to amend.
HOLDING: Affirmed.
REASONING: The court began by explaining that Gale’s inter-
pretation of §1641(f)(2) was a reading of the subsection in isola-
tion. Consistent with basic principles of statutory interpretation,
the court examined §1641 as a whole before focusing on para-
graph (f)(2). The court noted that §1641 does not address the
liability of creditors in general, but entities that are purchasers
or assignees. The court then found that Congress did not intend
for all servicers who owned loans to be liable as assignees. This is
because §1641(f)(2) carves out an exception to the general rule of
§1641(f)(1), so that servicers who are assigned ownership of the
loan solely for administrative convenience are not be liable on the
same basis as traditional loan owners.

The appellate court also rejected Gale’s amended argu-
ment relying on §1640(a). Gale argued that under §1640(a), the
term “creditor” applied to the “original creditor.” Gale also relied
on Congress’s 2009 TILA amendment that added §1641 assignee
and servicer responsibilities to respond to written correspondence
to creditors. The court held that Gale could not rely on Congress’s

Journal of Consumer & Commercial Law



RECENT DEVELOPMENTS

2009 amendment to bolster his 2008 accrued causes of action
because the 2009 amendments applied to creditors who were ei-
ther new owners or assignees of debt and not an original owner of
debt, as was Franklin.

AUTO LENDER MAY BE LIABLE UNDER FAIR CREDIT
REPORTING ACT

Boggio v. USAA Federal Savings Bank, 696 E3d 611 (6th Cir.
2012).

FACTS: Plaintiff Boggio brought suit against USAA Savings
Bank (USAA), alleging that USAA violated the Fair Credit Re-
porting Act (FCRA) by failing to adequately investigate and ac-
curately respond to notices regarding a disputed car loan.

Boggio and his wife Sarah separated in November 2006.
Approximately six months after they separated, Sarah obtained
financing from USAA to purchase a car. She allegedly signed Bog-
gio’s name, without his knowledge, in addition to her own on the
check issued by USAA to the car dealership. During the divorce
proceedings, Boggio signed a separation agreement stating that
Sarah would be solely responsible for the car loan. In 2009, he
began experiencing credit problems attributed to Sarah’s failure to
make timely payments on the car loan. Boggio’s divorce attorney
wrote to the three major credit reporting agencies (CRAs) and
USAA disputing Boggio’s status as co-obligor on the loan. Upon
receiving requests from the CRAs, USAA reported back to each
CRA that Boggio was a co-obligor. USAA then informed Boggio
that it would further investigate his dispute if he provided a po-
lice report or fraud affidavit, both of which Boggio refused to do.
USAA subsequently declared the matter a civil dispute between
the Boggios, and Boggio brought suit against USAA. The district
court granted summary judgment in favor of USAA, and Boggio
appealed.
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HOLDING: Reversed.

REASONING: As a preliminary matter, the Sixth Circuit estab-
lished that the FCRA expressly creates a private right of action
to enforce many of its terms, providing consumers with a private
remedy for negligent or willful misconduct by a furnisher of in-
formation. Section 1681s—2(b)(1)(A) of the FCRA requires a fur-
nisher to conduct a “reasonable” investigation of the information;
review all relevant information provided by a CRA; report results
regardless of the outcome; report incomplete or inaccurate infor-
mation to all other CRAs; and modify, delete, or permanently
block reporting of faulty information. The court first determined
that summary judgment was unwarranted with respect to wheth-
er or not USAA’s investigation was reasonable because USAA

had access to numer-

ous documents that The FCRA does not

supported 2 finding - nepmit furnishers to re-

that Sarah was solely - -

responsible for the car quire Independent con-

loan. The court fur- firmation of materials

ther noted that despite contained in a CRA no-
tice of a dispute before

the furnisher conducts

Boggio’s refusal to file
a fraud affidavit or po-
its investigation.

lice report, this did not
prevent USAA from
conducting a reason-
able investigation. The
FCRA does not permit furnishers to require independent confir-
mation of materials contained in a CRA notice of a dispute before
the furnisher conducts its investigation.

Finally, the court addressed whether USAA willfully vio-
lated §1681s—2(b). Although USAA may not have intentionally
violated the FCRA, a fact issue existed as to whether USAA acted
with reckless disregard of its duties to investigate and report the
results of its investigation to the CRAs.
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DEBT COLLECTION

DEBT COLLECTOR CANNOT MOOT LAWSUIT
Zinni v. ER Solutions, Inc., 692 E3d 1162 (11th Cir. 2012).

FACTS: Individual debtors filed complaints that alleged viola-
tions of the Fair Debt Collection Practices Act (FDCPA) against
debt collectors, who called plaintiffs’ phones repeatedly or con-
tinuously with the intent to annoy, abuse, or harass. Plaintiffs
requested damages, attorneys’ fees and costs under the FDCPA.
Defendants offered each respective plaintiff $1,001, an amount
exceeding by $1 the maximum statutory damages available under
the FDCPA, to resolve the claim, plus reasonable attorneys’ fees
and costs to be determined by the court. However, plaintiffs did
not respond, and defendants filed motions to dismiss for lack of
subject matter jurisdiction. Defendants argued that, because they
offered the plaintiffs everything they were entitled to under the
FDCPA, the FDCPA claims were moot and should be dismissed.
The trial court granted the motion and dismissed the case with
prejudice, and the plaintiffs appealed.

HOLDING: Reversed.

REASONING: Plaintiffs contended that the settlement offers
were not for the full relief requested because defendants did not
offer to have judgment entered against them as part of the settle-
ment. Plaintiffs argued that the settlement offers, therefore, were
insufficient to moot their claims.

The court explained that federal courts have no author-
ity to give opinions on moot questions. The court noted that
offers for the full relief requested have been found to moot a
claim. However, the court cited a Fourth Circuit case which re-
versed the district court’s finding of mootness, holding that “the
failure of the Defendants to make their attempted offer for full
relief in the form of an offer of judgment prevented the mooting
of the Plaintiffs’ claims.” Simmons v. United Mortg. & Loan Inv.,
LLC, 634 F3d 754, 766 (4th Cir. 2011). The court found that
defendants’ settlement offers did not include a judgment entered
in favor of the plaintiffs. The court reasoned that a judgment was
important to plaintiffs because they would need it to compel the
district court to enforce the settlement. Without a judgment, if
plaintiffs accepted the settlement, they would be left with only a
mere promise to pay. Further, if defendants did not pay, plaintiffs
faced the prospect of filing a breach of contract suit in state court,
resulting in two lawsuits instead of one.

The court held that the failure of defendants to offer
judgment prevented the mooting of plaintiffs FDCPA claims.
The court reversed the district court’s dismissal of the claims for
lack of subject matter jurisdiction and remanded for further pro-
ceedings.

DEBT COLLECTOR’S STATEMENT THAT STUDENT
LOAN IS “NOT ELIGIBLE” FOR DISCHARGE IN BANK-
RUPTCY WAS MISLEADING

Easterling v. Collecto, Inc., 692 E3d 229 (2nd Cir. 2012).

FACTS: Plaintiff Berlincia Easterling obtained a student loan in
1987 guaranteed by the United States Department of Education.
In 2001, Easterling filed a bankruptcy petition in which East-
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erling classified her student loan as “not dischargeable.” Easter-
ling did not seek to discharge her student loan debt during the
course of her bankruptcy proceeding, and it was not discharged.
In 2008, defendant Collecto, which collected debts on behalf of
the Department of Education, sent Easterling a collection letter
in an effort to collect the debt. The letter stated “ACCOUNT IN-
ELIGIBLE FOR BANKRUPTCY DISCHARGE. Your account
is NOT eligible for bankruptcy discharge and must be resolved.”
Easterling subsequently brought suit alleging that Col-
lecto violated the Fair Debt Collection Practices Act (FDCPA) by
providing a collection
letter that was false,
deceptive, or mislead-
ing. Collecto moved
for summary judg-
ment, and the district
court granted Collec-
to’s motion, dismiss-
ing Easterling’s com-
plaint. The district
court concluded that
the letter was not inaccurate and Easterling never attempted to
bring an adversary proceeding to show that repaying her student
loan would cause her undue hardship. Easterling appealed.
HOLDING: Reversed.
REASONING: Easterling argued that the collection letter’s state-
ment that her student loan debt was “ineligible for bankruptcy
discharge” was false, deceptive, or misleading because she could
have obtained a discharge of her indebtedness by filing a new
bankruptcy petition or by moving to reopen her prior bankruptcy
case.

Whether a collection let-
ter is false, deceptive,
or misleading under the
FDCPA is determined
using the perspective of
the objective “least so-
phisticated consumer.”

The court reasoned that whether a collection letter is
false, deceptive, or misleading under the FDCPA is determined
using the perspective of the objective “least sophisticated consum-
er.” The court explained that under this standard, the operative in-
quiry was whether the hypothetical least sophisticated consumer
could reasonably interpret the collection letter’s statement “Your
account is NOT eligible for bankruptcy discharge,” to mean that,
contrary to fact, the consumer was completely foreclosed from
seeking bankruptcy discharge of the debt.

The court found that Easterling at all times fully re-
tained her right to seek bankruptcy discharge of her debt, and
thus the Collection Letter’s statement that her student loan debt
was “ineligible for bankruptcy discharge” was false. The court re-
versed the judgment of the district court and remanded the case
to the district court for further proceedings.

DEBT COLLECTOR MUST DISCLOSE COMPANY NAME
IN VOICEMAIL MESSAGE

Torres v. Procollect, Inc., 865 E Supp. 2d 1103 (D. Colo. 2012).

FACTS: In the summer of 2011, plaintiff Torres received a voice-
mail message from one of Procollect’s employees in an attempt
to collect a debt. The employee provided his personal name in
the message, but failed to disclose Procollect’s true corporate or
business name. Because of this lack of disclosure, Torres brought
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suit and alleged that Procollect had violated the Fair Debt Collec-
tion Practices Act (“FDCPA”), specifically 15 U.S.C. §1692(d)
(6). Procollect filed a motion to dismiss for failure to state a claim.
HOLDING: Motion denied.

REASONING: The court noted that the placement of calls, in-
cluding voicemails, without meaningful disclosure of the caller’s
identity is a violation of the FDCPA. In interpreting this section
of the FDCPA, the court stated that the only way for an identity
disclosure to be meaningful is if it includes the name of the debt
collection company. The court reasoned that this decision was
in accordance with the purpose of the Act because requiring the
disclosure of the company’s name mitigates the opportunity for
abuse and deception that anonymity would cause.

Because this was a case of first impression in this juris-
diction, the court looked to other jurisdictions for applicable case
law and found that courts have uniformly held that §1692(d)(6)
requires a debt collector to disclose the caller’s name, the debt
collection company’s name, and the nature of the debt collec-
tor’s business. The court rejected Procollect’s argument that no
provision in the FDCPA required a debt collector to disclose its
company identity when communicating over the phone with
consumers. Procollect claimed that Doshay stood for the proposi-
tion that meaningful disclosure did not require a debt collection
to disclose its name. Doshay v. Global Credit Collection Corp., 796
E Supp.2d 1301, 1304 (D. Colo. 2011). The court disagreed,
finding that Doshay was silent on this issue.

Finally, the court relied on official staff commentary
from the Federal Trade Commission regarding §1692d(6), which
provided that, “[a]n individual debt collector must disclose his
employer’s identity when discussing the debt on the telephone
with consumers.”

RENTED CONDOMINIUM FEES QUALIFY AS “DEBT”
UNDER FDCPA

Haddad v. Alexander, Zelmanski, Danner & Fioritto, PLLC, 698
F.3d 290 (6th Cir. 2012).

FACTS: In 1992, Plaintiff Camille Haddad purchased a con-
dominium to use as his primary residence, where he lived un-
til 2005. Since that time, the condominium has been vacant or
leased. Subject to the condominium’s deed, Haddad owed yearly
assessments to the condominium association. In October 2008,
Haddad received the first of two collection letters from defendant,
Alexander, Zelmanski, Danner & Fioritto, PLLC (“the Firm”), on
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behalf of the condominium association. The letters notified Had-
dad that he was in default on his assessments, and if the amount
went unpaid, the association would file a lien against the property.
Haddad timely responded to both letters and requested verifica-
tion of the debt allegedly owed. The Firm failed to verify the debts
and recorded a Notice of Lien.

Haddad filed an action under the Fair Debt Collection
Practices Act (“FDCPA?”). Specifically, Haddad argued that the
Firm violated §1692e of the FDCPA when it used false, decep-
tive, or misleading representation in the collection of the debt,
and violated §1692g by continuing collection before it obtained
verification of the debt. Haddad and the Firm filed cross-motions
for summary judgment. The district court granted summary
judgment in favor of the Firm, holding that the condominium
assessments at issue were not encompassed by the FDCPA’s defi-
nition of “debt.” Haddad appealed.

HOLDING: Reversed.

REASONING: The FDCPA defines “debt” as “any obligation or
alleged obligation of a consumer to pay money arising out of a
transaction in which the money, property, insurance, or services,
which are the subject of the transaction, are primarily for person-
al, family, or household purposes, whether or not such obligation
has been reduced to judgment.” 15 U.S.C §1692a(5). The court
stated that the issue of whether Haddad’s debt was regulated by
the FDCPA depended on whether the debt was determined at
the time collection activities began, or the time the obligation
incurred.

The court then noted that although it had yet to con-
clude that the obligation to pay a condominium assessment con-
stituted a “debt” under the FDCPA, it adopted the analysis of the
Seventh Circuit in Newman v. Boehm, Pearlstein é‘Brz'g/)t, Ltd.,
119 E3d 477 (7th Cir. 1997), which held that the obligation to
pay past due assessments arose from the time of purchase and thus
qualified as “debt.” The court applied this analysis to the present
case.

The court rejected the Firm’s argument that the relevant
time for determining whether a debt is for personal, family, or
household purposes is at the time when collection activities be-
gan. Instead, it found that Haddad’s obligation to pay past-due
assessments qualified as a “debt” because it arose from his origi-
nal purchase transaction of the underlying property. The court
reasoned that because the FDCPA’s definition of “debt” focuses
on the transaction creating the obligation to pay, the obligation is
derived from the purchase transaction itself.
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ARBITRATION

NURSING HOME CAN ENFORCE ARBITRATION
CLAUSE IN WRONGFUL DEATH SUITS

Entrekin v. Internal Med. Assoc. of Dothan, PA., 689 F.3d 1248
(11th Cir. 2012).

FACTS: When Entrekin was admitted to a nursing home, she
signed a contract that required arbitration of all claims or disputes
that she or her executor might raise against the nursing home.
Ten days after she signed the arbitration agreement, Entrekin died
from heart failure at the nursing home. The executor of Entrekin’s
estate filed a claim against the nursing home for damages under
Alabama’s wrongful death statute. The nursing home moved to
compel arbitration pursuant to the arbitration clause. The district
court denied the motion and the nursing home appealed.
HOLDING: Reversed.

REASONING: The court discussed the Alabama Supreme
Court’s majority opinions in Briarcliff, Carraway, and Johnson,
which established the rule that an executor suing a nursing home
for wrongful death is bound by an arbitration agreement that
binds the decedent.

In Briarcliff Nursing Home, Inc. v. Turcorte, 894 So.
2d 661 (Ala. 2004), the court held that arbitration agreements
bound the deceased residents to arbitrate because the fiduciaries
had signed the agreements on behalf of those residents. Addition-
ally, because the residents were bound by the agreements, so too
were the executors of their estates. Therefore, when an executor
or administrator asserts a claim on behalf of the estate, he or she
must also abide by the terms of any valid agreement, including an
arbitration agreement, entered into by the decedent.

The Alabama Supreme Court applied its Briarcliff hold-
ing three years later in Carraway v. Beverly Enterprises Alabama,
Inc., 978 So. 2d 27 (Ala. 2007). The court ruled that a brother’s
act of signing documents on behalf of his sister as an “authorized
representative” was legally binding on his sister, absent evidence
undermining that authority. Both the sister and her brother, in his
capacity as the executor of her estate, were bound to arbitrate the
wrongful death claim against the nursing home.

Finally, in Tennessee Health Management, Inc. v. Johnson,
49 So. 3d 175 (Ala. 2010) the court mirrored the reasoning of
Briarcliff and Carraway: the executors in each case had to arbi-
trate the wrongful death claim because there was a valid arbitra-
tion agreement between the decedent and the nursing home. The
court in the present case noted that it was required to follow the
Alabama Supreme Court’s holdings and compelled arbitration of
the wrongful death claim.

COURT RELUCTANTLY FOLLOWS CONCEPCION AND
REQUIRES INDIVIDUAL ARBITRATION

Homa v. American Express Co., F 3d (3d. Cir. 2012).
FACTS: G. R. Homa, an American Express customer, alleged
that defendants, American Express Company and American Ex-
press Centurion Bank (“American Express”), engaged in bait-and-
switch solicitation, marketing, and advertising when they pro-
moted the Blue Cash credit card and described the cash rebates
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on purchases and cardholders’ balances on the card. Homa sought
class action certification in the district court on behalf of himself
and similarly situated Blue Cash card holders. American Express
moved to compel individual arbitration in accordance with the
terms of the standard Blue Cash credit card agreement, which also
waived any right to arbitrate a claim on a class basis. The district
court granted American Expresss motion and dismissed Homa’s
suit. Homa appealed.

The Third Circuit reversed and remanded to the district
court, citing the possibility that the class-arbitration waiver was
unconscionable under state law. On remand, the district court
was asked to determine whether the class-arbitration waiver was
unenforceable because the value of the claims was so low that it
precluded relief if decided individually.

American Express moved to stay Homa’s action on re-
mand, pending the Supreme Court’s decision in AT&T Mobility
LLC v. Concepion, 130 S. Ct. 3322 (2010). After Concepion was
decided, the district court, without opinion, granted American
Express’ motion to reinstate its order compelling arbitration on
an individual basis. Homa appealed.

HOLDING: Affirmed.

REASONING: Under Third Circuit local rules, the court was
authorized to certify to a state’s supreme court questions aris-
ing under the laws of the state that will control the outcome of
a case pending in federal court. However, the Supreme Court’s
decision in Concepcion made it clear that the Supreme Court of
New Jersey could not hold the arbitration agreement unenforce-
able. Therefore, New Jersey law could not control the outcome
of the case. Quoting Litman v. Cellco Parternship, 655 E 3d 225
(3d. Cir. 2011), the court stated that Concepcion makes any state
law which imposes class arbitration, notwithstanding contractual
agreements for individualized arbitration, inconsistent with and
preempted by the FAA. The court held that the Blue Cash arbitra-
tion clause must be enforced according to its terms, which require
individual arbitration and foreclose class arbitration. The court
further explained that, in light of Concepcion, parties cannot be
forced to arbitrate disputes in class arbitration unless the parties
agree to class arbitration. There was no such agreement in Homa’s
contract with American Express. Therefore, even if the Supreme
Court of New Jersey would find the waiver of class arbitration in
Homa’s agreement to be unconscionable under New Jersey law,
American Express could not be compelled to engage in class ar-
bitration.

ESTATE ISN’T BOUND BY NURSING HOME ARBITRA-
TION CLAUSE IN A WRONGFUL DEATH SUIT

Carter v. SSC Odin Operating Co., LLC, 976 N.E.2d 334 (Il
2012).

FACTS: Plaindiff Carter, the special administrator of the estate
of Joyce Gott, filed a complaint against defendant, SSC Odin
Operating Company, which does business as a nursing home.
Carter alleged that SSC Odin violated the Nursing Home Care
Act and the Wrongful Death Act and sought damages for injuries
sustained by Gott’s heirs resulting from Gott’s wrongful death.
Carter signed an arbitration agreement at Gott’s first nursing
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home admission in 2005 as her “legal representative,” and Gott
signed another arbitration agreement at her second admission in
2006. SSC Odin filed a motion to compel arbitration pursuant to
the admission agreements.

Both lower courts denied SSC Odin’s motion to compel
arbitration. The Illinois Supreme Court reversed and remanded
the case back to appellate court. On remand, the appellate court
affirmed the trial court’s refusal to compel arbitration on the
ground of lack of mutual obligation and held that, even if the
arbitration agreements were enforceable, Carter’s wrongful death
claim was not arbitrable because she did not sign the agreement in
her individual capacity, but as Gott’s “legal representative.” SSC
Odin again appealed.

HOLDING: Affirmed.

REASONING: The Illinois Supreme Court rejected the portion
of the appellate court’s decision based on the principle of lack
of mutuality of obligation, noting that there was consideration.
The court addressed the appellate court’s holding that the wrong-
ful death claim was not arbitrable. SSC Odin argued that the

engaged in deceptive trade practices. Trilegiant sells online pro-
grams that offer discounts on products and services in exchange
for a monthly membership fee. The Schnabels enrolled in one of
Trilegiant’s programs, “Great Fun,” after they encountered a $20
cash back promotion hyperlink on the order confirmation pages
of Beckett.com and PriceLine.com. After clicking the links, the
website required the Schnabels to enter personal information, but
never to reenter their credit card information. Trilegiant gathered
credit card information through “data passing” from the prior
merchant. After the enrollment, the Schnabels were sent an email
outlining the terms and conditions of Great Fun, including an
arbitration provision requiring all claims against Trilegiant to be
brought in “small claims court or by binding arbitration.”
Several months later, the Schnabels identified charges to
their credit cards from the Great Fun program, under which they
did not seek any benefits, and brought suit for reimbursement
of the charges. Trilegiant moved to compel arbitration under the
arbitration provision and argued that either by failing to cancel
after receiving the terms or continuing to make payments on the
service, the Schnabels agreed to the arbitration clause. The trial

ful death clai

The wrongful death ac- .+ act of the co.
tion was not a general e subject to limita-
asset of Gott’s estate  ‘ion by Gotw according

to §2.1 of the Wrong-
and thus could not have | Deah Act. The
been limited by Gott
prior to her death.

court denied the motion and Trilegiant appealed.

HOLDING: Affirmed.

REASONING: A motion to compel arbitration is subject to the
threshold question of whether the parties have agreed to arbitrate.
The court framed this on appeal as whether the Schnabels were
put on inquiry notice of the arbitration provision through the
email sent after enrollment, and whether they then assented to

court explained that a
wrongful death action

is treated as an asset of
the estate for the pri-
mary purpose of facilitating the filing and prosecution of a claim.
The court compared the distribution provisions of the Probate
Act with the distribution provision in the Wrongful Death Act to
illustrate the differing treatments of estate assets and proceeds of
wrongful death actions. The disparity in treatment led the court
to conclude that the wrongful death action was not a general as-
set of Gott’s estate and thus could not have been limited by Gott
prior to her death.

The court then addressed SSC Odin’s assertion that a
wrongful death claim is derivative of the rights of the deceased
and is subject to any limitation that a claim by the deceased her-
self would be subject. The court indicated that the limitation is
generally applied in cases where the decedent settled his personal
injury claims during his lifetime but later died as a result of those
injuries. Going back to the basic principles of contract law, the
court concluded that although both the provisions of the Wrong-
ful Death Act and the arbitration agreement purported to bind
Gott’s estate, the only parties to the agreements were Gott and
SSC Odin. The derivative nature of a wrongful death claim is
superseded by contract principles. Carter, as a nonparty to the
arbitration agreement, could not be compelled to arbitrate the
wrongful death claim.

ONLINE SHOPPERS NOT BOUND BY ARBITRATION
CLAUSE

Schnabel v. Trilegiant Corp., 697 E3d 110 (2d Cir. 2012).

FACTS: Plaintiffs Lucy, Edward, and Brian Schnabel sued the de-
fendant, Trilegiant Corporation, alleging that the defendant had
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the terms and conditions in the email by failing to cancel their
Great Fun memberships. The relevant standard was whether a rea-
sonable person in the position of the parties would have known
about the terms and the conduct required to assent to them.

The court held the emailed terms and conditions were
dissimilar to shrink-wrap license and amendment contracts. Un-
like shrink-wrap license agreements, the emailed terms and con-
ditions lacked a connection of the terms to the goods or services
to which they apply. The terms were not physically attached to the
enrollment process, and the email arrived well after the Schnabels
enrolled. Furthermore, nothing in the record suggested that the
email appeared to be a contract or would have called the attention
of the Schnabels. Thus, the Schnabels were not put on inquiry
notice of the arbitration provision. The court also found that be-
cause the Schnabels’ continued payments were auto-debited from
their credit cards, they were too passive to imply a subjective un-
derstanding of the existence of the emailed terms and conditions
or a manifest intent to be bound by them. Because the Schnabels
did not have sufficient notice or knowledge of the emailed terms
and conditions, their failure to cancel their membership could
not constitute consent to be bound by the arbitration clause.

DEFENDANT WAIVED RIGHT TO COMPEL ARBITRA-
TION BY LITIGATING FOR TWO YEARS, AWAITING
THE DECISION IN CONCEPCION

Garcia v. Wachovia Corp., 23 Fla. L. Weekly Fed. C 1642 (2012).

FACTS: Defendant Wells Fargo Bank defended against a class
action suit concerning overdraft fees. The customer agreements
that governed the claims provided that either party could move
to compel arbitration and that all arbitrated claims required indi-
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vidual, rather than classwide, arbitration. Wells Fargo chose not
to arbitrate. The district court twice invited Wells Fargo to move
to compel arbitration, first in November 2009 and again in April
2010, but Wells Fargo declined those invitations. A year later,
the Supreme Court held in ATST Mobility LLC v. Concepcion,
131 S.Ct. 1740, 1753 (2011), that the Federal Arbitration Act,
9 U.S.C. S1 er seq., preempted state laws that condition the en-
forceability of consumer arbitration agreements on the availabil-
ity of classwide procedures. Shortly after the decision was handed
down, Wells Fargo moved to compel arbitration. The district
court denied the motion based on waiver.

HOLDING: Affirmed.

REASONING: The court found that Wells Fargo acted inconsis-
tently with the arbitration right in two ways. First, Wells Fargo
failed to move to compel arbitration even though the district
court specifically requested motions twice. Wells Fargo even went
so far as to say that it did not intend to seek arbitration in the fu-
ture for the claims brought by most of the existing plaintiffs. Sec-
ond, Wells Fargo “substantially invoke[d] the litigation machinery
prior to demanding arbitration.” S & H Contractors, Inc. v. A.].
Taft Coal Co., 906 E2d 1507, 1514 (11th Cir. 1990). The pretrial
litigation in this matter was substantial: the parties conducted dis-
covery for more than a year, during which time they conducted
twenty depositions, served and answered interrogatories, and pro-
duced approximately 900,000 pages of documents.

Wells Fargo argued that it did not waive its right to com-
pel arbitration because it would have been futile to do so before
the Supreme Court decided Concepcion. The court disagreed, not-
ing that Wells Fargo could have argued exactly what the Supreme
Court held in Concepcion, and that neither the Supreme Court’s
nor the court’s precedents foreclosed such an argument. Con-
cepcion did not decide new law or reverse previous case law, but
merely correctly applied existing law. The appeals court affirmed
the denial of Wells Fargo’s motion to compel arbitration.

SIGNIFICANT MOTION PRACTICE WITHOUT ANY
DISCOVERY WAIVES ARBITRATION

In re Pharmacy Benefit Managers Antitrust Litig., 700 E3d 109
(3d Cir. 2012).

FACTS: Defendant AdvancePCS, is a prescription benefits man-
ager for drug benefits sponsored by employers, unions, govern-
ment agencies, and other entities. The plaintiffs are retail phar-
macy businesses that entered with AdvancePCS into written
Pharmacy Provider Agreements (“PPA”), which set out the terms
and conditions of the provision of prescription drugs to people
covered by AdvancePCS. The PPA contained an arbitration clause
requiring all controversies to be settled through arbitration.

The plaintiffs filed a class action lawsuit asserting an an-
titrust claim against AdvancePCS, alleging that it had conspired
with its plan sponsors to retrain competition in violation of the
Sherman Act. The parties began litigating the case and Advan-
cePCS filed several motions, answered the complaint, and as-
serted affirmative defenses. AdvancePCS then replaced their at-
torneys. Five weeks later, ten months after the plaintiffs filed the
initial complaint, AdvancePCS filed a motion to compel arbitra-
tion, asking the court to enforce the arbitration clause in the PPA
for the first time. The district court granted the motion and stayed
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litigation. Plaintiffs filed motions to lift the stay and dismiss their
complaint in order to pursue an appeal of the decision to compel
arbitration. While these motions were pending, the district court
transferred the case to multidistrict litigation. The MDL judge
vacated the order to compel arbitration.

On appeal, the Third Circuit remanded with directions
to reinstate the district court’s order to compel. To permit an im-
mediate appeal of the reinstatement, plaintiffs renewed their mo-
tion to dismiss their complaint. The case was reassigned to a sec-
ond district court judge, who granted the plaintiffs’ motion and
dismissed their claims with prejudice. The plaintiffs then appealed
the motion to compel arbitration, arguing that although the dis-
pute arose out of the PPA and was covered by the arbitration
clause, AdvancePCS waived the right to arbitrate by litigating for
10 months before demanding arbitration.

HOLDING: Reversed.

REASONING: The court noted it would presumptively enforce
an arbitration clause and not lightly infer waiver. However, when
a party has acted inconsistently with the right to arbitrate, the
court will find waiver if the
opposing party makes a suf-
ficient showing of prejudice.
The court stated it normally
found waiver when a party
waited until long after the
suit commenced to demand
arbitration, and when both
parties had engaged in ex-
tensive discovery.

The court found
that prejudice is the touch-
stone  for  determining
waiver, and identified six factors, under its decision in Hoxworth
v. Blinder, Robinson & Co., Inc., 980 E2d 912, 926-27 (3d Cir.
1992), that guide the prejudice inquiry: (1) timeliness or lack
thereof of the motion to arbitrate; (2) extent to which the par-
ty seeking arbitration has contested the merits of the opposing
party’s claims; (3) whether the party seeking arbitration informed
its adversary of its intent to pursue arbitration prior to seeking
to enjoin the court proceedings; (4) the extent to which a party
seeking arbitration engaged in non-merits motion practice; (5)
the party’s acquiescence to the court’s pretrial orders; and (6) the
extent to which the parties have engaged in discovery. The court
stated the Hoxworth factors are not exclusive and not all are re-
quired; the ultimate determination must be made considering the
circumstances and context.

In applying the first factor, the court found that ten
months was a significant delay. It also said that the explanation
offered by AdvancePCS, the replacement of its attorneys, was un-
satisfactory. In applying the second factor, the court said that Ad-
vancePCS directly and significantly contested the merits through
two motions to dismiss and by raising issues outside of the scope
of pleading. The third factor was also in favor of the plaintiffs, as
AdvancePCS gave no prior indication of its intent to arbitrate and
never raised the arbitration clause as a defense in its answer. The
court found that AdvancePCS engaged in mostly administrative
non-merits motion practice but also sought appellate relief that
would not have been available to it in arbitration; thus, the fourth
factor weighed slightly in favor of the plaintiffs. In applying the

When a party has
acted inconsistently
with the right to ar-
bitrate, the court will
find waiver if the op-
posing party makes a
sufficient showing of
prejudice.
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fifth factor, the court said that AdvancePCS acquiesced to the
judge’s pretrial orders by participating in various hearings and
failing to object to orders setting dates for the pretrial conference
or the instruction to submit a discovery plan. The sixth and final
factor was the only factor that weighed in favor of AdvancePCS.
The court noted that all of its cases finding waiver featured signif-
icant discovery activity. No discovery had taken place in this case,
and the district court relied heavily on that fact when it initially
rejected the waiver argument. However, the court emphasized
that no one Hoxworth factor was determinative of the prejudice
inquiry. The court found that under the totality of the circum-
stances, the factors weighed substantially in support of waiver.

The court also rejected the trial court’s determination
that because the plaintiffs’ legal position was not compromised,
there was no prejudice. A party can also show prejudice by prov-
ing unnecessary expense and delay caused by the belated invoca-
tion of the right to arbitrate. In such a case, the delaying party
undermines the purposes of arbitration when it uses the court to
“test the water before taking a swim.” In its initial decision, the
district court erroneously found that the plaintiffs had failed to
show prejudice caused by the delay because it did not properly
consider the initial question of whether AdvancePCS had acted
inconsistently with the right to arbitrate. Thus, the court held
that AdvancePCS waived its right to compel arbitration.

MISCELLANEOUS

RADIO STATION’S TELEMARKETING CALL DOESN’T
VIOLATE TCPA

Leyse v. Clear Channel Broad. Inc., 697 E 3d 360 (6th Cir. 2012).

FACTS: Plaintiff Mark Leyse received an automated, prerecorded
telephone call from a Clear Channel radio station announcing a
contest, and generally promoting the station. Leyse filed a class
action complaint in Ohio against Clear Channel, alleging that the
prerecorded telephone call violated the Telephone Consumer Pro-
tection Act of 1991 (TCPA), which prohibits certain prerecorded
telemarketing calls. The district court dismissed the case for fail-
ure to state a claim, concluding that the Federal Communica-
tions Commission had exempted the type of call at issue from the
TCPA's prohibitions against prerecorded calls. The district court
accorded Chevron deference to the FCC’s decision to exempt the
call, reasoning that Congress expressly delegated to the FCC the
power to decide what calls to exempt. Additionally, the FCC ex-

general promotion for the station”—is exempt.

The court rejected Leyse’s argument that the FCC ex-
emption covered calls promoting only a broadcast, and thus does
not extend to the call he received. The court explained that Leyse’s
distinction of a promotion for a broadcast from a promotion for
a station was trivial. Broadcasts appear on stations and, by pro-
moting a broadcast, the promoters are also impliedly promoting
the station on which that broadcast appears. Even if the distinc-
tion that Leyse drew was meaningful, the key principle underly-
ing the exemption extends to calls promoting specific broadcasts
or a radio station generally or both. The court held that Leyse’s
argument failed because the FCC decided to exempt this type of
phone call from § 227(b)’s prohibitions. The court agreed with
the lower ruling, holding that the FCC’s exemption decision
was entitled to deference under Chevron and was binding on the
court.

STORE’S AUTOMATED CALLS TO CUSTOMER VIOLAT-
ED TCPA

. . ercised this power through
The district court ac- notice-and-comment rule-
corded Chevron def-  making procedures, and
erence to the FCC’s consistently articulated its
decision to exempt

Chesbro v. Best Buy Stores, 697 E3d 1230 (9th Cir. 2012).

position. Leyse appealed,
arguing that the prere-

Plaintiff Chesbro purchased a computer from Best Buy in 2008
and completed paperwork, which requested his telephone num-

the call. corded call he received  ber, to finance the purchase. Best Buy and Chesbro disagreed as
fell outside the category of  to whether Chesbro enrolled in Best Buy’s Reward Zone Program
calls the FCC exempted. (RZP). The RZP allowed customers to earn certificate coupons

HOLDING: Affirmed.

REASONING: The court examined what it called “three con-
sistent positions taken by the FCC” on the TCPA, including a
report and order released by the FCC in 2003, the final rule pro-
mulgated by the FCC in 2005, and a letter written by the FCC
in response to questions posed by the Second Circuit concerning
the TCPA. In the report and order released in 2003, the FCC
distinguished between messages that invite a consumer to listen
to or view a free broadcast and those where the consumer must
pay, which are considered unsolicited advertisements under the
TCPA. In the final rule issued in 2005, the FCC reaffirmed its po-
sition exempting prerecorded calls that invited a consumer to lis-
ten to or view a broadcast. Finally, the court noted that the FCC
had opined that the exact call at issue in this case—characterized
as a “hybrid call that both announces a contest and contains a
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that they could apply to future purchases from Best Buy.
Chesbro received many automated calls from Best Buy
following his purchase. During this time, Chesbro was registered
with the national “Do Not Call” (DNC) registry. Chesbro at-
tempted to remove himself from Best Buy’s automated call list
by following the prompts on Best Buy’s automated touch-tone
dialing system and by contacting the Best Buy store where he pur-
chased the computer. Despite these efforts, Chesbro continued to
receive “robot calls” from Best Buy. In November 2008, following
an automated call from Best Buy, Chesbro filed a complaint with
the Washington Attorney General’s Office. In response to Ches-
bro’s complaint, Best Buy placed Chesbro on its DNC list. Seven
months after Chesbro filed his complaint, he received another
automated call regarding changes in the RZP. Following this call,
Chesbro filed a class action suit against Best Buy in Washington
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state court alleging state and federal violations of the Telephone
Consumer Protection Act of 1991 (TCPA). Best Buy then re-
moved the case to federal court where it was granted summary
judgment. Chesbro appealed.

HOLDING: Reversed.

REASONING: The court stated that under the TCPA it is un-
lawful to initiate any telephone call to any residential telephone
line using an artificial or prerecorded voice to deliver a message
without the prior express consent of the called party, unless the
call is initiated for emergency purposes or is exempted by rule or
order by the Commission under paragraph (2)(B). Paragraph (2)
(B) exempts calls made for commercial purposes as long as they
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do not adversely affect privacy rights. The court stated that nei-
ther the statute nor the regulations require an explicit mention of
a good, product, or service when the implication was clear from
the context. The court further reasoned that the calls at issue were
not inoculated even though the scripts contained additional infor-
mation besides solicitation. Because Chesbro repeatedly and ex-
pressly requested that he not be contacted, the court determined
that the calls violated the DNC provision of the TCPA. Further,
the court held that because the calls were aimed at encouraging
listeners to engage in future commercial transactions, they consti-
tuted advertisements, telephone solicitations, and telemarketing,

all of which are prohibited by the TCPA.
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THE [AST WORD

appy New Year! I hope all of you had a great holiday season, and here is one

more gift for you—the latest issue of the Journal. We don't have any drum-

mers, pipers, lords, ladies, and maids, but we do have articles on insurance

law, attorneys’ fees, debt collection and the Fair Credit Reporting Act. And

while we couldn’t track down the necessary swans, geese, hens, doves and colly
(yes colly not calling) birds, we did prepare our regular Consumer News Alert and Recent De-
velopments sections. Finally, shipping limitations prevented delivery of the partridge in a pear
tree, but through the magic of the Internet we are able to deliver the entire issue electronically.
The prefect gift for the consumer lawyer starting out a new year.

Richard M. Alderman
Editor-in-Chief
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