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I Introduction

It seems simple enough: a plaintiff defines a putative
class under the Telephone Consumer Protection Act (TCPA)' to
include individuals who received autodialed calls/texts on their
cellular telephones, but who had not given prior express consent.?
So, what’s the problem with this class definition?® The problem
is that a putative class-member in a TCPA class action does not
become a member of the class until they establish liability on the
merits; i.e., that they did not give “prior express consent” under
the TCPA. Such a recursive’ class definition, requiring the merits
of each class member’s claim to be evaluated in order to determine
class membership, has been called a “fail-safe” class. This class def-
inition creates a “heads I win, tails you lose” situation where class
members either receive a favorable judgment or are defined out of
the class.’

Although Federal Rule of Civil Procedure (FRCP) Rule
23 does not explicitly mention “fail-safe” classes,” FRCP Rule 23’s
requirement that common questions pre-dominate is the flip-side
of the same coin.

Courts should not hesitate to strictly construe and deny
class certification of broad, recursive “fail safe” TCPA classes. The
only inquiries then become whether a recursive “fail-safe” class
can be amended and/or re-defined after the pleading stage.”

II. Issues Related to Class Certification of TCPA Class Actions
under a Traditional Application of the Express Terms of FRCP
Rule 23

Big-dollar settlements of high-profile TCPA class ac-
tions® have spawned an increase in TCPA class action filings
nationwide.” Contested TCPA classes, however, remain notori-
ously difficult to certify."® True, some courts have certified TCPA
classes. But, the number of
procedural and substantive
theories upon which courts
have denied certification of
class actions are limited only
by varying criteria permit-
ted by Federal Rules of Civil
Procedure (FRCP) Rule 23."
Some courts have evaluated
the issue of prior express con-
sent under a “predominance”
analysis, finding that com-
mon issues do not predomi-
nate'? unless the telephone
numbers called originated
from a single source and there
is a definitive means of determining that consent was lacking re-
garding all numbers from that source.”

Other courts have applied a “typicality” analysis, par-
ticularly in “wrong-number” or “wrong-called-party” situations.*
Still others have found the class action device not to be “superior”
to other available methods for fairly and efficiently resolving the
dispute in question.”

ITI. The Prohibition Against “Fail-Safe” Classes

A class action plaintiff must demonstrate the existence
of an “aggrieved class.”'® Accordingly, FRCP Rule 23 and due
process require that plaintiffs propose a class that is definite and
ascertainable based on objective criteria that do not require a
merits-based analysis.'” Courts properly look below the surface
of a class definition to determine whether the actual process of
ascertaining class membership will require determination of the
merits of every class member’s claim.'®

Such merits-inquiring class definitions are called “fail-
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safe” classes. At its most basic, a “fail-safe” class is one loosely de-
fined as “all individuals wrongfully denied something by the de-
fendant”— a definition that creates a “heads I win, tails you lose”
situation where class members either receive a favorable judgment
or are defined out of the class.”

Although the term is not used, the federal Manual for
Complex Litigation confirms that “fail-safe” classes should be
avoided to “avoid subjective standards. . .or terms that depend on
resolution of the merits.”®® The United States Courts of Appeals
for the Sixth and Seventh Circuits have held that “fail-safe” classes
cannot be certified.?!

The United States Court of Appeals for the Fifth Cir-
cuit, however, has allowed a recursive, “fail-safe” class to be certi-
fied.?? While the United States Court of Appeals for the Ninth
Circuit has shown hostility to fail-safe classes in an unpublished
decision,® it also has rejected a challenge that a class definition
was circular.?* Nevertheless, most California district courts and
state courts® refuse to certify “fail-safe” classes.?

IV, “Fail-Safe” TCPA Classes

A. FRCP Rule 23’s Implied Prohibition Against “Fail-
Safe” Classes Applies Even When All Other Textual
FRCP Rule 23 Requirements are Met, Although Leave
to Amend May Be Granted

Only a handful of TCPA class actions or class defi-
nitions have been evaluated through the “fail-safe” prism. The
prohibition against “fail-safe” class action definitions is an in-
dependent ground to deny class certification of TCPA class ac-
tions, even if the class definition otherwise meets all of FRCP
Rule 23’s other explicit requirements.?’

For example, in Zarichny
v. Complete Payment Recov-
ery Services, Inc.,”® Judge
Dalzell struck an FDCPA/
TCPA class at the pleadings
stage because it was an im-
permissible “fail-safe” class.
Judge Dalzell found that the
“fail-safe” analysis should
be done before the analysis
of the four requirements of
Rule 23(a)—"“numerosity” of
class members; “commonal-
ity” to the class of questions
of fact or law; “typicality”;
and adequacy of the class
representative. Judge Dalzell found that “ascertainability” does
not appear in the text of Rule 23, but the ascertainability in-
quiry in a TCPA case itself triggers the “fail-safe” analysis. A
putative TCPA class comprised of those people who received
autodialed telephone calls without the recipient’s “prior express
consent” cannot be ascertained “without the sort of extensive
fact-finding that class actions should avoid.” Accordingly, Judge
Dalzell struck the TCPA Plaintiff’s class allegations from her
lawsuit.

In Taylor v. Universal Auto Group I, Inc.,” Judge
Strombom addressed certification of a “fail-safe” TCPA class
at the class certification stage. Judge Strombom conducted an
in-depth legal and factual analysis of the textual pre-requisites
for certifying a TCPA class under FRCP Rule 23, and found
most of the textual requirements met. Judge Strombom then
held, however, that a TCPA class defined as those TCPA puta-
tive class members who did not give “prior express consent” to
be autodialed on their cellular telephones was an impermissible
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“fail-safe” class and, therefore, class certification should be de-
nied. Judge Strombom found that a “fail-safe” class definition
provided an independent basis to deny certification, explain-
ing: “This Court, however, is persuaded that inclusion of the
“without prior consent” language in the national classes defini-
tion makes it a “fail-safe” class, as clearly the issue of consent
is central to determining defendant’s liability.”*® Judge Strom-
bom granted the plaintiff leave to amend the class to try to
avoid the fail-safe class problem.

In  Sauter v. CVS
Pharmacy, Inc.,’" Judge Gra-
ham found a prohibited “fail-
safe” class when plaintiff de-
fined the class as, “all persons
within the United States who
received a  non-emergency
telephone call from CVS to a
cellular telephone through the
use of an automatic telephone
dialing system or an artificial
or prerecorded voice and who
did not provide prior express
consent for such calls.” Judge
Graham extensively analyzed
prior TCPA jurisprudence ap-
plying or refusing to apply the “fail- safe doctrine,” and conclud-
ed that the prohibition against “fail-safe” classes was consistent
with FRCP Rule 23’s requirements. Accordingly, Judge Graham
granted the defendant’s motion to strike the class-action alle-
gations from the complaint, but granted the plaintiff leave to
amend to try to cure the “fail-safe” problem with the class defi-
nition.

In Lindsay Transmission, LLC v. Office Depot, Inc.,**
Judge Jackson struck a class action definition as constituting a
“fail-safe” class applying an analysis largely similar to the “pre-
dominance” inquiry. She explained that “[d]etermining class
membership will require the kind of individualized determina-
tions, the absence of prior consent and the absence of a prior
business relationship, precluded by Rule 23.7%

B. Fail-Safe Classes at the Pleadings Stage and Discretion to
Modify or Allow Modification of “Fail-Safe” Class Defini-
tions

Most courts believe they retain the discretion to modify a “fail-
safe” class definition, or to require the plaintiff to do so, as long
as the re-defined class does not become over or under-inclusive
in other ways.* Some courts have hesitated to address the “fail-
safe” nature of a TCPA class definition at the pleadings stage —
the proposed class might be redefined to avoid ascertainability or
other “fail-safe” problems at a later stage. For example, in Olney
v. Job.com, Inc.,” Judge O’Neill refused to strike class allegations,
even though he concluded that the class definition purported to
define a “fail-safe” class:

It is true that PlaintifP’s original proposed class is a “fail
safe” class. Because the TCPA prohibits calls to cellular
telephones using ATDSs unless prior express consent
has been given, defining the class to include anyone
who received such a call without prior express consent
means that only those potential members who would
prevail on this liability issue would be members of the
class. However, in the Ninth Circuit, it is not necessary
to deny certification (or in this case strike class allega-
tions) simply because the initially proposed class is a
“fail-safe” class.*

Although FRCP Rule 25
does not explicitly pro-
hibit certification of

“fail-safe” classes, it
certainly implies it.

Other courts have hesitated to address the “fail-safe”
nature of a TCPA class action at the pleadings stage when the
court similarly perceived appellate hostility to striking class ac-
tions at the pleadings stage®” or when the court was skeptical that
the class definition is a “fail-safe” class.*®

V. Conclusion

Although FRCP Rule 23 does not explicitly prohibit certifica-
tion of “fail-safe” classes, it certainly implies it. Class actions
filed under the TCPA
create  particular prob-
lems of certification due
to the “fail-safe” nature
of the typical class defini-
tion of individuals who
were autodialed on their
cellular telephones with-
out their consent. Courts
should not hesitate to find
such definitions recursive
or circular — even at the
pleadings stage. Although
leave to amend might be
granted to allow a Plain-
tiff to attempt to cure
the problems inherent with a “fail-safe” TCPA class definition,
courts should not hesitate to strike or to deny certification to
TCPA classes that remain inherently recursive and cannot cure
their “fail-safe” defects.

* Reprinted with permission from 68 CONSUMER FINANCE LAw
QUARTERLY REPORT 326 (2014).

** Scott J. Hyman, a member of the Texas and California state bars,
is a Sharebolder in Severson & Werson's Orange County office, and
specializes in representing consumer finance companies and lenders.
For the last 16 years Mr. Hyman has authored The Fair Debt Collec-
tion Practices Act and, since 2013, has co-authored The Telephone
Consumer Protection Act with Mr. Troutman in DEBT COLLECTION
Pracrice In CaLirornia (CEB 2014). Mr. Hyman authors Severson
& Werson’s consumer finance webblog (www.calautofinance.com), to
which he has posted summaries of over 1,100 consumer finance deci-
sions.

*** Eric J. Troutman is a Member in Severson & Werson's Orange
County office, and oversees the Firm’s TCPA Defense Group. Mr.

Troutman is one of the country s prominent TCPA defense attorneys,

having served as lead defense counsel on dozens of nationwide TCPA

class actions across the country. Mr. Troutman received his J.D. from

the U.C.L.A. School of Law, and his B.A. from the University of
California at Berkeley. Mr. Troutman co-authors The Telephone

Consumer Protection Act in DEBT COLLECTION PRACTICE IN CALI-

FORNIA (CEB 2014).

' “No person or entity may initiate any telephone call (other

than a call made for emergency purposes or made with the pri-
or express consent of the called party) using an automatic tele-
phone dialing system...(iii) to any telephone number assigned
to a paging service, cellular telephone service, specialized mobile
radio service, or other radio common carrier service, or any ser-
vice for which the called party is charged for the call.” 47 CFR §
64.1200(a)(1).

* Most district courts have held that “prior express consent” is
an affirmative defense that need not be pleaded by the plaintiff.
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See, e.g., Bates v. .C. Sys., 2009 WL 3459740, *2 (W.D.N.Y.
Oct. 19, 2009) (citing In the Matter of Rules & Regulations Im-
plementing the Tel. Consumer Prot. Act of 1991, 23 EC.C.R.
559, 564-65 (Jan. 4, 2008).) The FCC'’s ruling, however, provides
that a dialer has the burden of proof only if “a question arises as
to whether express consent was provided....” 23 EC.C.R. 559,
564 - 65. That is, a caller seemingly must first put consent at issue
before the burden of production shifts to the caller. The Court
of Appeals for the Ninth Circuit accordingly held that a TCPA
Plaintiff must plead an absence of prior express consent. Meyer
v. Portfolio Recovery Assocs., LLC, 707 E3d 1036, 1043 (9th
Cir. 2012). See also: Steinhoff v. Star Tribune Media Co., LLC,
2014 WL 1207804 (D. Minn. 2014); Fields v. Mobile Messen-
gers America, Inc., 2013 WL 6073426, *3 (N.D. Cal. 2013).

> Whether a “non-consent” class can be certified under the
TCPA is one of the myriad of procedural problems created by
TCPA, including legal disputes on even the most basic issues of
the TCPA, such as standing, jurisdiction, or even what elements
must be pleaded to state a claim. See, e.g., Eric J. Troutman,
Scott J. Hyman & Divya S. Gupta, Staying TCPA Cases under
the Primary Jurisdiction Doctrine, 68 CONSUMER FINANCE Law
QuarTeRLY REPORT 312 (2014). The TCPAs substantive reach is
no more settled, with legal disputes on the most basic questions
such as what an autodialer (ATDS) is, whether human interac-
tion with technology disqualifies it as an ATDS, what constitutes
prior express consent to receive autodialed calls, and whether a
consumer can revoke express consent and, if so, whether it can be
done orally. /.

4 “Recursion” is a term used in mathematics and logic when
the application of a function to its own values generates an infi-
nite sequence of values. See, generally, hteps://en.wikipedia.org/
wiki/Recursion.

> See generally, Comment, The Fail-Safe Class as an Independent
Bar to Class Certification, 81 ForoHaM L. Rev. 2769 (2013); see
also Zarichny v. Complete Payment Recovery Services, Inc.,

80 F. Supp.3d 610, (E.D. Pa. 2015) (TCPA class definition was a
“fail-safe” class that required “determination on the merits before
members are identified, creating what the Supreme Court called
“one-way intervention”).

¢ Rodman v. Safeway, Inc., 2014 WL 988992 (N.D. Cal.
2014) (“But this concept does not appear in the text of Rule 23”).
7 Warnick v. DISH Network LLC, 2014 WL 6680407 *4 (D.
Colo.

2014) (“...Plaindff has not shown why I should not convert the
denial without prejudice of the Motion for Class Certification to
a denial with prejudice.”).

8 E.g.:Malta v. The Federal Home Loan Mortg. Corp., 2013
WL 444619 (S.D. Cal. 2013); Arthur v. Sallie Mae, Inc., 2012
WL 4075238 (W.D. Wash. 2012); Agne v. Papa John’s Int’], Inc.,
286 ER.D. 559 (W.D. Wash. 2012).

? http://dev.webrecon.com/debt-collection-litigation-cfpb-
com- plaint-statistics-october-2014/.

10 See generally, Eric ]. Troutman & Scott ]. Hyman, The Tele-
phone Consumer Protection Act, in DEBT COLLECTION IN
CALIFORNIA §§ 2B.35-38 (CEB 2014).

1 See, e.g., Gene & Gene LLC v. Biopay, LLC, 541 F3d 318
(5thCir 2008).

12 See, e.g.: Connelly v. Hilton Grand Vacations Co., LLC, 294
ER.D. 574, (S.D. Cal. 2013) (“It is likely that each individual
received a different amount of information regarding how his cell
phone number would be used and there is at least a non-trivial
possibility that some class members expressed consent in a man-
ner that was colored by these evaluated individually, rather than
on a class wide basis.”); Kristensen v. Credit Payment Services,
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2014 WL 1256035 (D. Nev. 2014) (“Kristensen’s burden at the
class certification phase is to ‘advance a viable theory employing
generalized proof to establish liability with respect to the class in-
volved.””); Chapman v. First Index, Inc., 2014 WL 840565 (N.D.
Ill. 2014) (Denying certification where Plaintiff did not demon-
strate “objective criteria by which class membership could be
readily ascertained or a common method of proof by which lack
of consent could be established on a class-wide basis.”); Gannon
v Network Tel. Servs., Inc., 2013 WL 2450199 (C.D. Cal. 2013)
(individualized consent inquiries predominated in texting case);
O’Connor v Diversified Consultants, Inc., 2013 WL 2319342,
*4 (E.D. Mo. 2013) (denying certification because of unique
evidentiary issues that will need to be resolved on individual-case
basis).

3 See, e.g., Manno v Healthcare Revenue Recovery Group, LLC,
289 ER.D. 674, 684 (S.D. Fla. 2013) (certifying class when in-
dividuals identified as putative class members during discovery on
numerosity issue had no communications with defendant before
alleged offending calls, so could not have expressly consented to
be called); Targin Sign Sys., Inc. v Preferred Chiropractic Ctr.,
Ltd., 679 ESupp.2d 894, 896 (N.D. Ill. 2010) (“Nor is there a
whisper about those targets, or any of them, being people who, or
institutions that, had consented” to the defendant’s faxing them).
One district court viewed a “split” of authority on TCPA class
certification. See St. Louis Heart Center, Inc. v. Vein Centers For
Excellence, Inc., 2013 WL 6498245 (E.D. Mo. 2013).

4 See, e.g., Buonomo v. Optimum Outcomes, Inc., 301 ER.D.
292,297 (N.D. Il. 2014) (“Wrong number” class Plaintiff can-
not represent class including debtor class members.); Labou v.
Cellco Partnership, 2014 WL 824225 (E.D. Cal. 2014) (Preemp-
tively decertifying class where non-customer attempted to repre-
sent claims of broader class including non-consenting customers.)
1> Compare The Savanna Group, Inc. v. Trynex, Inc. 2013 WL
66181, * 16 (N.D. Ill. 2013). (Low recovery makes individual
plaintiffs unlikely to pursue their claims in separate actions; class
treatment “superior”) with Smith v. Microsoft Corp.,297 ER.D.
464, (S.D. Cal. 2014) (Denying certification in TCPA case for
lack of superiority.)

16 McLauGHLIN oN CLass AcTioNs, PREREQUISITES To CLaASS
CERTIFICATION, § 2.2 (2014).

17 See generally, Rubenstein, Rule 23(a) Prerequisites for Class
Certification: Implicit Requirements — Definiteness, in NEWBERG
ON CLASS ACTIONS, § 3.6 (2014).

18 ]d

9 See generally, Comment, The Fail-Safe Class as an Indepen-
dent Bar to Class Certification, 81 ForbHAM L. Rev. 2769 (2013);
HERR, ANNOTATED MaNuAL For ComrrLex Litigarion, §
2.222 (2014).

20 Herr, ANNOTATED MaNUAL For ComrLEX LITIGATION, §
21.222 pp. 270 (Fed. Jud. Ctr. 2004). The Manual cites For-
man v. Data Transfer, Inc., 164 ER.D. 400, 403 (E.D. Pa. 1995),
which was a “fail safe” TCPA class although it did not use that
term. /d., § 21.222 fn 827. In Forman, Judge Giles denied certifi-
cation of a TCPA blast-fax class because the putative class was de-
fined “the purported class as ‘all residents and businesses who have
received unsolicited facsimile advertisements’ requires addressing
the central issue of liability” and “[d]etermining a membership in
the class would essentially require a mini-hearing on the merits
of each case”. See also Herr, ANNOTATED MANUAL FOR COMPLEX
LITIGATION, § 2.222 (2014).

2 See, e.g., Young v. Nationwide Mut. Ins. Co., 693 E3d 532,
538 (6th Cir. 2012); Randleman v. Fid. Nat’l Title Ins. Co., 646
E3d 347, 352 (6th Cir. 2011); Adashunas v. Negley, 626 F.2d
600, 604 (7th Cir. 1980).
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2 See, In re Rodriguez, 695 E3d 360, 370 (5th Cir. 2012);
Mullen v. Treasure Chest Casino, 186 F.3d 620, 624 n.1 (5th Cir.
1999); Forbush v. J.C. Penney Co., 994 E2d 1101, 1105 (5th
Cir. 1993), abrogated on other grounds by Wal-Mart Stores, Inc. v.
Dukes, 131 S. Ct. 2541 (2011).

» Kamar v. RadioShack Corp., 375 Fed. Appx. 734, 736 (9th
Cir.2010) (unpublished) (“Fail-safe” classes are unascertainable
because the class definition would allow putative class members
to avoid the effects of res judicata if they do not succeed on the
merits of their claim, such that putative members either win or
are not part of the class).

24 See Vizcaino v. U.S. Dist. Court for W. Dist. of Wash., 173
F3d 713, 722 (9th Cir. 1999), amended, 184 F.3d 1070 (9" Cir.
1999).

» Only two unpublished California state appellate decisions
have addressed the prohibition against “fail-safe” class actions
as such and by name: Canez v. King Van & Storage, Inc., 2010
WL 4948441 * 5 (Cal. App. 2 Dist. 2010); and Sony Electron-
ics Inc. v. Superior Court, 145 Cal.App.4th 1086, 1095 (2006).
Although not labeling such classes as “fail-safe” class actions,
California Courts do hold that “It is error to certify a class if that
class is defined in terms of ultimate liability questions.” See, Hicks
v. Kaufman & Broad Home Corp. 89 Cal.App.4th 908 (2001);
Ghazaryan v. Diva Limousine, LTD., 169 Cal.App.4th 1524,
1531 (2008).

% See, e.g., Kirchner v. Shred-it USA Inc., 2014 WL 6685210
n.3 (E.D. Cal. 2014); Brown v. Hain Celestial Group, Inc., 2014
WL 6483216 (N.D. Cal. 2014) (“If Hain loses, we won't.” This
is impermissible. It amounts to a “fail-safe” class in which mem-
bership will be determined by the Court’s prior determination of
Hain’s liability.”); Syed v. M-I LLC, 2014 WL 5426862 n. 4 (E.D.
Cal. 2014) (“[A] ‘fail-safe’ class is one that includes only those
who are entitled to relief [and] allow[s] putative class members to
seek a remedy but not be bound by an adverse judgment-either
those class members win or, by virtue of losing, they are not in the
class and are not bound.”); Gray v. County of Riverside, 2014 WL
5304915 (C.D. Cal. 2014) (A class is “fail safe” if the definition of
the class shields the class members from adverse judgment); Tro-
sper v. Styker Corporation, 2014 WL 4145448 (N.D. Cal. 2014)
(The Ninth Circuit has held that “[t]he fail-safe appellation is
simply a way of labeling the obvious problems that exist when the
class itself is defined in a way that precludes membership unless
the liability of the defendant is established); In re ConAgra Foods,
Inc., _ ER.D.__ 2014 WL 4104405 (C.D. Cal. 2014); Ub-
aldi v. SLM Corporation, 2014 WL 1266783 (N.D. Cal. 2014);
Ortiz v. CVS Caremark Corporation, 2013 WL 6236743 (N.D.
Cal. 2014); Roth v. CHA Hollywood Medical Center, L.P, 2013
WL 5775129 (C.D. Cal. 2014) October 25, 2013); Olney v. Job.
com, Inc., 2013 WL 5476813 (E.D. Cal., 2014) (TCPA case);
Gormley v. Nike Inc., 2013 WL 322538 (N.D. Cal. 2014); In
re AutoZone Wage and Hour Employment Practices Litig., 289
ER.D. 526, 545 - 46 (N.D. Cal. 2012); Connelly v. Hilton Grant
Vacations Co., LLC, 2012 WL 2129364 (S.D. Cal. 2014) (TCPA
case); Kas v. Mercedes-Benz USA, LLC, 2011 WL 5248299 (C.D.
Cal., 2011); Thomasson v. GC Services Limited Partnership, 275
ER.D. 309 (S.D. Cal,, 2011); Schaffer v. Litton Loan Servicing,
LP, 2009 WL 9436302 (C.D. Cal. 2009); Velasquez v. HSBC
Finance Corp., 2009 WL 112919 (N.D. Cal. 2009); Brazil v.
Dell Inc., 585 ESupp.2d 1158 (N.D. Cal. 2008); Heffelfinger v.
Electronic Data Systems Corp., 2008 WL 8128621 (C.D. Cal.
2008); Dodd-Owens v. Kyphon, Inc., 2007 WL 420191 (N.D.
Cal. 2007).

77 See generally, Comment, The Fail-Safe Class as an Independent
Bar to Class Certification, 81 FornpHaam L. Rev. 2769 (2013).

% 80 F Supp.3d 610, (E.D. Pa. 2014).

2 2014 WL 6654270 (W.D. Wash. 2014).

% Some courts, instead, have decided the issue through a
predominance analysis, even though the class definition “treads
close” to a fail-safe class. See, e.g., Balschmiter v. TD Auto Finance
LLC, 2014 WL 6611008 * 21 fn. 19 (E.D. Wis. 2014).
312014 WL 1814076 (S.D. Ohio 2014).

322013 WL 275568 (E.D. Mo. 2014).

3 See also, Levitt v. Fax.com, 2007 WL 3169078 at *5 n. 5
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v. Lifewatch, Inc., 2014 WL 49608947 (N.D. Ill. 2014); G.M.
Sign, Inc. v. Franklin Bank, SSB, No. 06 C 949, 2007 WL
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Electronic Data Syst. Corp., 1998 WL 34336245(Tex. Dist. Ct.
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2013).
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Lonsumer Protection,
Hijacking and
The Loncepcion Lases

By Brandy G. Robinson*

I. INTRODUCTION
In ATé‘TMobz’lz’ty LLC v. Concepcion' (“Concepcion”), a 2011 decision that remains controversial to this day,
the U.S. Supreme Court held that traditional state-level unconscionability defenses to class-arbitration waiv-
ers in consumer adhesion contracts were wholly preempted under the auspices of the Federal Arbitration Act
(“FAA”). The decision leaves consumers with substantially less opportunity to have their legal complaints
heard in a court of law.

Nevertheless, in Concepcion’s wake, courts and agencies throughout the country have continued to
devise numerous means of challenging the legality of arbitration clauses. This article looks at some of these
post-Concepcion holdings and examines their viability in the mid- to long-term, in light of a United States Su-
preme Court that appears strongly inclined to bolster its support for the FAA—even in instances where doing
so preempts other federal laws in the process.
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II. CONCEPCION AND POST CONCEPCION CASES

The impetus that ultimately led to the Concepcion hold-
ing was Discover Bank v. Superior Court, a 2005 case before the
Supreme Court of California.? In Discover Bank, the plaintiff,
Christopher Boehr—a Discover credit card holder residing in
California—challenged the legality of a clause in the bank’s card-
application paperwork forbidding customers from engaging in
any form of class-wide arbitration against Discover.> Boehr filed
a complaint in California court claiming that Discover had been
engaging in deceptive trade practices by misrepresenting their
payment deadlines to consumers.? Discover moved to compel ar-
bitration, as stipulated in Boehr’s original card agreement, and
the trial court initially granted their motion. However, after the
plaintifPs motion for reconsideration and a pro-plaintiff ruling in
a largely identical case, Szetela v. Discover Bank, the court reversed
itself and concluded that allowing such waivers would be uncon-
scionable under California law.> Further, the court concluded that
the FAA, which makes arbitration agreements “valid, irrevocable,
and enforceable, save upon such grounds as exist at law or in eq-
uity for the revocation of any contract,” did not preempt either
California law in this regard or the court’s right to rule in Boehr’s
favor.® The state’s Second Court of Appeal reversed the trial court’s
holding, but the California Supreme Court reversed and remand-
ed the appellate decision, reinstating the trial court verdict.”

In its opinion, the supreme court established what subse-
quently became known as the “Discover Bank rule.”® The “rule”
invalidated class-action waivers on unconscionability grounds
when the waiver existed in a “take it or leave it” consumer ad-
hesion contract; the amount of money being disputed was in-
consequential; and “the party with the superior bargaining power
has carried out a scheme to deliberately cheat large numbers of
consumers out of individually small sums of money.” While the
rule was widely cited in hundreds of cases over the course of five
years, the U.S. Supreme Court effectively
reversed it in Concepcion.

The basic case circumstances in Con-
cepcion were similar to those in Discover
Bank: both involved challenges to class-
arbitration prohibitions in consumer ad-
hesion contracts. Unfortunately for the
plaintiffs (the Concepcions), they elected
to adjudicate their case in federal court
instead of state court, despite the fact that
they resided in California.'® That decision
may have been fatal to their case, thanks
in large part to hostility among the U.S.
Supreme Court’s conservative bloc to state-level FAA challenges.
Not only did the Court deny the Concepcions any relief, Justice
Antonin Scalia—who authored the Concepcion opinion—seized
the opportunity provided to entirely abrogate the California Su-
preme Court’s Discover Bank holding. The holding stated that,
absent any specific congressional mandate, general public policy
reasons were insufficient grounds for superseding the FAA and its
90 years of historical precedent.

Justice Scalia’s opinion took particular umbrage with state-
level courts trying to wiggle around the mandates of federal law,
providing their own interpretations of FAA clauses and manipu-
lating the Act as they saw fit. The Court explicitly stated that
“the point of affording parties discretion in designing arbitration
processes is to allow for efficient, streamlined procedures tailored
to the type of dispute.”!!

The Concepcion case clearly divided the court, given both
the length of Justice Stephen Breyer’s dissent, as well as Justice
Scalia’s apparent need to rebut Justice Breyer’s rebuttal.’* Despite
the apparent incongruity with his argument, Justice Scalia found

In Italian Colors Restaurant,
the Supreme Court rejected
this cost argument and
stated individual proceed-
ings were adequate in
vindicating federal
statutory rights.

nothing in the FAA’s legislative history suggesting an intention on
Congress’s part to include class arbitration under the Acts aus-
pices.'? Nonetheless, he concluded that the U.S. Supreme Court’s
own case history had firmly established a “national policy favoring
arbitration,” including class-wide arbitration.'

However, this contention presents some analytical holes in
need of filling. For instance, Justice Scalia’s analysis fails to ac-
count for the likelihood of bias in instances where a defendant is
granted the exclusive right—per a contract’s stipulated terms—to
select an arbitrator. Justice Scalia also disregarded the reality that
consumers rarely have any role in the drafting of such clauses.

Concepcion has created some confusion as to whether a plain-
tiff can invalidate an arbitration waiver clause, and if so, under
what conditions. Because of this confusion, attorneys have test-
ed Concepcion’s limits, questioning: (1) whether procedural and
substantive unconscionability defenses are sufficient to overcome
Concepcion; (2) whether class arbitration waiver clauses would be
enforceable if the plaintiff would, as a practical matter, be prohib-
ited from asserting his or her federal statutory rights; (3) whether
Concepcion would apply where the parties would be required to
participate in class arbitration under state law; or (4) whether
Concepcion applies when actions lie in state court.

1. Coneffv. ATST Corporation

In Coneff v. AT T Corp.,” plaintiffs argued that Concepcion
was distinguishable, but these arguments were not persuasive to
overcome the Concepcion ruling and effect.’® The Plaintiffs ar-
gued: (1) large arbitration costs associated with individual arbi-
tration would prevent effective vindication of federal rights in
the arbitral forum; (2) cases such as Mitsubishi'” and Green Tree'
are in conflict with the Concepcion ruling and implied exceptions
should apply; and (3) Washington law'" was different from the
California law as addressed in the Discover Bank case, which Con-
cepcion overruled and rejected.

The Ninth Circuit, however, noted
that Concepcion had rejected similar argu-
ments. Specifically, the Supreme Court
in Concepcion reasoned small amounts
in controversy would not necessarily in-
crease arbitration costs and interfere with
the plaintiffs vindication of rights and
that FAA favored a liberal policy in en-
forcing private arbitration agreements.”
The court reversed the district court de-
cision, ruling against the plaintiffs, to
conform with and follow the decision in
Concepcion. The court noted the U.S. Supreme Court was clear
yet broad in stating that the FAA trumped state law and such
private agreements are enforceable.?!

Post-Concepcion cases have reinforced the decision in Con-
cepcion, emphasizing that class arbitration is not favored. For ex-
ample, in Stolt-Nielsen S.A. v. AnimalFeeds Int] Corp.?, where an
arbitrator exceeded his powers authorizing class arbitration con-
trary to the FAA or when not agreed by the parties. Further case
law may provide hope for consumers and show what Concepcion
has left open such as whether an agreement upon the parties to
arbitrate via class arbitration.

2. American Express, Co., et.al. v. Italian Colors Restau-
rant

In American Express, Co., et.al. v. Iralian Colors Restaurant,™

the plaintiff argued its right of “effective vindication” would be

precluded if Concepcion’s rule was applied. The plaintiff asserted

that the high costs of an individual arbitration would, as a prac-

tical matter, preclude the plaintiff from enforcing its statutory
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rights. This argument, however, did not get very far.

In Italian Colors Restaurant, the Supreme Court rejected this
cost argument and stated individual proceedings were adequate in
vindicating federal statutory rights, as class actions were not the
only practical way for the plaintiffs to vindicate federal statutory
rights.*

In support of this contention, Justice Scalia explained that
there is no mention of class action under the Sherman and Clay-
ton Acts. Moreover, he emphasized a class action was noteven
contemplated at the time of the laws’ enactment. Justice Scalia,
however, seemingly overlooks that anti-trust allegations are seri-
ous in nature and afforded special attention under the law.

Fortunately, the dissenting opinion got it right. In essence,
the dissenting opinion suggests the broad decisions in Concepcion
and American Express, Co., et.al. v. Italian Colors Restaurant shield
companies from illegal activity and behavior?, which is contrary
to the FAA’ intent. Essentially, the dissenting opinion forecasted
a major issue Concepcion would not fix.

Since Concepcion, courts have changed several rulings to ac-
commodate the shift in policy and practice per Concepcion’s broad
understanding. This means reversing original consumer protec-
tion rulings that found class waivers were unconscionable and
unenforceable.?

3. California cases: Samaniego v. Empire Today, LLC
and Ajamian v. CantorCO2e, L.P.

In 2012, two California courts refused to apply Concepcion:*’
Samaniego v. Empire Today, LLC*® and Ajamian v. CantorCO2e,
L.P% These cases have not been overruled, and while called into
question, remain good law on several points. The primary differ-
ences between these cases and Concepcion and Italian Colors are:
(1) the cases involved employment contracts and (2) the arbitra-
tion clauses were both procedurally and substantively unconscio-
nable under California law.

Samaniego v. Empire Today, LLC looked at the Discover Bank
rule as a categorical rule overruled by Concepcion, but allowing for
a narrow exception of contractual defenses such as procedural and
substantive unconscionability issues. This meets the intent and
spirit of the FAA and state law, disallowing contracts that are one-
sided, unfair or fraudulent.*® Samaniego looked at the theory the
weaker party to an adhesion contract can avoid enforcement of a
choice-of-law provision where enforcement of such would result
in substantial injustices.

It is important to note that in Ajamian, the court, reasoned
that both procedural and substantive unconscionability needed
to be present.’ The court used a sliding scale between excessive
procedural and substantive unconscionability to compensate for
weaker unconscionability in the two-part test. The court went
back and forth on this issue but eventually found the agreement
procedurally and substantively unconscionable, thus unenforce-
able. This is an indication procedural and substantive unconscio-
nability defenses (at least under California law) could be viable
options in overcoming Concepcion’s ruling upholding class arbi-
tration waiver clauses.

4., NLRB Case: D.R. Horton, Inc. and Michael Cuda

In a 2012 employment law case, D.R. Horton, Inc. and Mi-
chael Cuda,® the National Labor Relations Board (NLRB) nar-
rowly held that “employers may not compel employees to waive
their NLRA right to collectively pursue litigation of employment
claims in @// forums, arbitral and judicial.”* The Board took care
to note the Horton case differed from Concepcion for several rea-
sons, and the Concepcion ruling did not apply. For example, the
NLRB historically recognizes employees™ ability to join to pur-
sue workplace grievances via litigation and even arbitration. The
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board cited numerous case precedent and other federal statutes
such as the Federal Arbitration Act and the Norris-LaGuardia Act.

In fact, the Board noted that not too long after the passage of
the National Labor Relations Act (and even the Norris-LaGuardia
Act), the board held “the filing of a Fair Labor Standards Act suit
by three employees was protected concerted activity, see Spandsco
Oil & Royalty Co., 42 NLRB 942, 948-949 (1942), as was an
employee’s circulation of a petition among coworkers, designat-
ing him as their agent to seek back wages under the FLSA, see
Salt River Valley Water Users Association, 99 NLRB 849, 853-854
(1952), enforced. 206 E2d 325 (9th Cir. 1953).>%

Second, the NLRB’s decision further emphasized that the
issue was one of conflict between two federal laws (or an indi-
vidual’s federal rights), whereas Concepcion involved state law pre-
empted by federal law. [However, American Express, Co., et.al. v.
Italian Colors Restaurant closes off this line of thinking; the court
in American Express, Co. would not allow such a distinction be-
tween laws, as the court ruled the FAA controls unless there is a
congressional mandate to suggest otherwise. This leaves procedur-
al and contractual defenses as the only viable defenses available in
overcoming class arbitration waiver clauses.]

Third, the NLRB’s decision found a sharp contrast between
the Concepcion ruling and the Horton case by highlighting that
agreements between employees and employers were at stake,
which is far limited and narrower than the Concepcion decision.
In particular, Concepcion’s argument involved the claim that a
class-action waiver in an arbitration clause of any contract of ad-
hesion in the State of California was unconscionable, potentially
affecting tens of thousands of claimants. In Horton, this was not
the case.

Finally, the Board recognized the parties agreed to arbitrate,
but stated the case is not permitting Horton to authorize class
arbitrations or class actions. Rather, the Board emphasized an em-
ployer could not prohibit such as a condition of employment, “so
long as the employer leaves open a judicial forum for class and
collective claims, employees’ NLRA rights are preserved without
requiring the availability of class wide arbitration. Employers re-
main free to insist that arbitral proceedings be conducted on an
individual basis.”*

The Board’s decision in Horton, however, was short lived.
Just a year later, the Fifth Circuit reversed the decision, holding,
“we disagree and conclude that the Board’s decision did not give
proper weight to the Federal Arbitration Act.?”

5. Recent case law

Arguably, there may be room for interpretation as the Con-
cepcion ruling may not apply to certain types of cases and the
agreement of the parties may give significant weight to a non-
Concepcion ruling and effect. In a recent wave of cases, state courts
found ways around Concepcion.

a. Cases where courts found arbitration clauses uncon-

scionable

In cases, such as Flemma v. Halliburton Energy Services, Inc.%,
and Chavarria v. Ralphs Grocery Company®, the courts found the
arbitration agreements unconscionable.

Flemma involved an employee action against the employer,
Halliburton Energy Services, Inc., alleging wrongful termina-
tion. The court reasoned, “enforcing the Texas agreement would
violate New Mexico public policy because, under New Mexico
law, the agreement is unconscionable.”® The court also found the
agreement unfairly one-sided and the parties did not form a valid
agreement under New Mexico law.

In Chavarria, another employee action against an employer
(but a putative class action), alleging wage and hour violations
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under California law, the court denied an employer’s motion to
compel arbitration of the plaintiffs individual claim. The court
found the arbitration policy both procedurally and substantively
unconscionable. The court explained, “where . . . the employee is
facing an employer with ‘overwhelming bargaining power’ who
‘drafted the contract and presented it to [the employer] on a take-
it-or-leave-it basis,” the clause is procedurally unconscionable.”*
Further, the court stated several terms rendered the arbitration
policy substantively unconscionable.®

b. Cases where the FAA did not preempt state law

In Harris v. Bingham McCutchen, LLP®, an employee action
against a law firm for housing and public policy violations, the
state court further found the FAA does not preempt Massachu-
setts’s law requiring “clear and specific reference” to statutory dis-
crimination claims. Therefore, an arbitration clause that did not
“clearly and specifically” refer to statutory discrimination claims
as required by Massachusetts law cannot be enforced on those
statutory discrimination claims. The court’s reasoning was that
a choice-of-law clause is interpreted to incorporate the chosen
state’s law governing the enforcement of arbitration agreements.*
The court also recognized and distinguished that Concepcion de-
termined the FAA preempted California law that class-action
waivers in “commercial adhesion contracts were unconscionable
as stated in Discover Bank.”®

In Mendez v. Mid-Wilshire Health Care Center'®, another em-
ployee action, the court held that arbitration agreements in col-
lective bargaining agreements (or CBAs) did not apply to an em-
ployee’s FEHA claims. The court ruled on a similar basis in Harris
v. Bingham McCutchen, LLP. The court reasoned a waiver of an
employee’s right to employment discrimination claims heard in a
judicial forum must be “clear and unmistakable” and a court will
not infer such an intent to waive unless “explicitly stated.”*

c. Cases where courts found several contractual provi-

sions unconscionable and not severable

There have been cases where courts held several provisions
unconscionable and found severability impossible without de-
stroying the nature of the intended agreement. For example,
Gandee v. LDL Freedom Enterprises, Inc.*® and Brown v. MHN
Government Services, Inc.”

In Gandee v. LDL Freedom Enterprises, Inc., a borrower, Gan-
dee, brought a putative class action against
a lender, LDL Freedom Enterprises, Inc.,
alleging violations of the state Debt Adjust-
ment Act and the Consumer Protection Act.
Gandee challenged several provisions in
LDL Freedom Enterprises, Inc.’s agreement
including the venue clause, fee-shifting pro-

court found that Gandee was correct and

met the burden in showing the arbitration

would be prohibitive and the provisions unconscionable; the
challenged provisions were substantively unconscionable under
Washington law.

The court reasoned that Concepcion, as applied to the case,
is consistent with Washington law and not in conflict. “In Wash-
ington, either substantive or procedural unconscionability is suf-
ficient to void a contract.”® The court’s rationale was simple. LDL
Freedom Enterprises, Inc. drafted the contract, so naturally the
venue would be one advantageous to the drafter. Further, the only
party to benefit from the fee-shifting provision (or loser pays pro-
vision) would be, again, LDL Freedom Enterprises, Inc., which
is contrary to the law’s intent and subsequently “chills Gandee’s
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ability to bring suit under the CPA.”" The statute of limitations
provision was also unfair, as the provision shortened the state law
4-year period to 30 days.

Brown v. MHN Government Services, Inc.””> was another
Washington case that found a similar result. However, this was
not a consumer protection case but an employment-related case.
In Brown v. MHN Government Services, Inc., employees, on behalf
of themselves and a proposed class, brought an action alleging
state law wage claims. Like in Gandee v. LDL Freedom Enterprises,
Inc., the court held several provisions, including the arbitration
agreement, forum selection provision, statute of limitation provi-
sions, and the fee-shifting provision, unconscionable.’ The court,
unlike in Gandee v. LDL Freedom Enterprises, Inc., also held the
arbitrator selection provision was substantively unconscionable.

The court in Brown v. MHN Government Services, Inc. saw
several provisions as unfair, one-sided, and not severable. How-
ever, the court found the arbitration agreement procedurally
unconscionable, even though the arbitration agreement lacked
procedural oppression unlike in other cases where procedural op-
pression was present. The court reasoned the arbitration agree-
ment still contained “procedural surprise due to its lack of clarity
regarding which set of AAA rules would govern the arbitration.”*

MHN changed its position several times on which set of
AAA rules applied, creating ambiguity in the arbitration agree-
ment.” This ruling suggests arbitration must be explicitly clear
and that “procedural unconscionability can be present where rules
are referenced in an arbitration agreement but not attached.”®

III. AFTER CONCEPCION, WHAT’S LEFT TO ADMIRE?

Concepcion and Iralian Colors Restaurant don't leave much
for consumer attorneys attempting to overcoming a class arbitra-
tion waiver, whether the consumer’s claims involved statutory of
common law violations. But the opinions do leave a small door
open, for some questions.

The first issue involves what kinds of cases qualify for class ar-
bitration or class actions under the FAA, if at all. Second, whether
an agreement can allow plaintiffs to waive certain issues for in-
dividual arbitration and allow plaintiffs to pursue other issues
via class claims and class actions via a judicial forum. Finally, the
procedural issues that arise from such matters would be another
concern, as it is unclear whether a procedural attack would over-

rule a class arbitration waiver.

Congressional Mandated Areas’’
Congressional mandated areas could offer
limited exceptions in bypassing Concepcion’s
applicability. For instance, arguably, Concep-
cion does not apply in employment related
cases, as evidenced from the NLRB admin-
istrative agency ruling in D.R. Horton and
in the series of California cases, Samaniego
v. Empire Today, LLC and Ajamian v. Can-
torCO2e, L.P

In addition, the U.S. Supreme Court has been reluctant to
apply Concepcion to general international cases. It is important
to note there are limited exceptions or instances where the FAA
binds international matters. By acknowledging Chapters 2 and 3
of the FAA apply to international arbitration, courts allow lim-
ited instances in forcing international parties to arbitrate; these
instances include complex matters or where congress provides
otherwise.

With the McCarran-Ferguson Act of 1945 enacted years
after the FAA, arguably, the FAA neither indicates nor includes
the insurance sector within its authority, thus having a ‘reverse
preemption’ effect.’”® In essence, even though the FAA is liber-
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ally constructed and construed, the FAA does not preempt state
insurance laws.

Recently, in Scott v. Louisville Bedding Co.”’, a Kentucky
court ruled in favor of a policyholder and held that the FAA did
not preempt the state law limiting such arbitration clauses in in-
surance matters. Another recent case, Washington Department of
Transportation v. James River Insurance Company, accentuated
similar reasoning and ruled the FAA did not preempt the state
insurance law. Still, this is not the consensus when a matter relates
to an international party. Indeed, courts have held that state laws
cannot trump treaties or conventions.

Cases such as ESAB Group v. Zurich Insurance” and Safety
National Casualty Corporation v. Certain Underwriters at Lloyds,
London® emphasized once a foreign party is involved in a matter,
then the New York Convention® applies. These arguments go to
the heart of the Convention, which is to allow an objective means
and device for resolution of international disputes or disputes in-
volving international parties. As such, a state law superseding the
Convention would cause doubt as to the state and nation as a
genuine interest in upholding customary international law and
relations. As for now, courts are in conflict as to where the Fed-
eral Arbitration Act of 1925, the McCarran-Ferguson Act of 1945
and the New York Convention stand.

2. Negotiation

The parties may agree to arbitrate and even allow for class
arbitration or class litigation methods before or after agreeing to
an arbitration agreement.** While not surprising, most companys
probably would not agree to class arbitration or litigation meth-
ods; but it is not difficult to believe a company would agree if
the costs would be too burdensome to bear and negative brand
reputation would result. Clearly, such a decision or agreement to
allow class arbitration would favor the company’s financial inter-
ests if doing so would equate to lower costs and brand protection.
As such, the plaintiffs may be able to use such situations as a
bargaining tool.

Consider that Concepcion-like clauses have the potential to
hide unethical or bad industry practices. Arguably, this would
hinder public awareness and exposure of any wrongdoing of a
company, as individual arbitration would not yield the same im-
pact as class arbitration or class litigation. There is an increased
likelihood of the depletion of the plaintiff’s resources. Further-
more, the plaintiffs would not be properly spreading the costs
among themselves, and plaintiffs may not receive the benefits of
such.

Further, the Concepcion ruling has left open the possibility
that parties can agree to either arbitrate or litigate on certain is-
sues, while waiving the right to either arbitrate or litigate on other
issues, not in violation under federal law (similarly stated under
the Horton ruling). Essentially, could claimants agree to forego
certain claims in arbitration and leave other claims open for litiga-
tion? The verdict is unknown.

3. Procedural Attacks & Contractual Defenses

Concepcion has also left open whether procedural defenses,
such as substantive and procedural unconscionability, along with
traditional contractual defenses, are able to overcome arbitration
waiver provisions. Concepcion did not directly speak on this is-
sue®, yet, after Concepcion, many court rulings began reversing
decisions on the sole fact the FAA preempted any court decision
that ruled agreements prohibiting class arbitration or class actions
unconscionable and unenforceable. However, very few court rul-
ings or the parties involved focused on the procedural limitations
of Concepcion.

As mentioned earlier, cases such as Samaniego v. Empire To-
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day, LLC and Ajamian v. CantorCOZ2e, L.P give consumers hope
that not all agreements will be treated the same and that the
weaker party can prevail in challenging the unfairness and un-
equal agreement. In those series of cases and thereafter, the weaker
parties alleged procedural and substantive unconscionability de-
fenses. Recent cases show that fee-shifting, choice-of-law, statute
of limitations or arbitration selection clauses that are unfairly one-
sided may be unconscionable. Consequently, if there are several
unconscionable provisions, then these provisions may be impos-
sible to sever without changing the entire intent and context of
the whole agreement.

IV. POTENTIAL ABUSES OF POST-CONCEPCION RUL-
INGS

1. Companies 10, Consumers 0

The Concepcion court assumed the consumer could find ad-
equate representation and/or could advocate for one’s self, espe-
cially on complex legal issues. This is not so. Essentially, Concep-
cion’s impact equates to leaving consumers out in the cold, leaving
the possibility that consumers and others will not be able to get
representation on legal issues. As the dissenting opinion stated
in Concepcion, very few attorneys would take cases that do not
involve a large dollar amount. Thus, this will create a definite and
immediate imbalance.

Moreover, even if an attorney takes the plaintiff's case, there
are few options in succeeding in bypassing Concepcion. This is
because not every state’s law will specifically allow for setting aside
an agreement based on procedural and/or substantive unconscio-
nability issues. Additionally, the same may be true for a state’s
law that does not provide for similar “clear and unmistakable”
or “clear and specific reference” standards as in Mendez v. Mid-
Wilshire Health Care Center and Harris v. Bingham McCutchen,
LLP.

2. Loss of Economy

While not specifically declared, the national practice or view
on litigation is that litigation is a minor yet significant part of the
economy. With litigation consisting of 2% to 3% of the Gross
Domestic Product®, arguably, litigation will be slowing down
soon. Where litigation is complex or specialized, the nation can
see billions of dollars placed into this area of litigation. For exam-
ple, healthcare and international issues often dominate litigation
and arbitration practices.

Class actions or other similar actions also contribute to this
GDP outlook. So, what does the elimination of the class action
mean for the national economy? How would the Concepcion rul-
ing affect the national economy disallowing class arbitration and
related matters?

Despite Concepcion, public policy still supports early and
non-court resolution of legal matters, because these methods take
up less resources, time and energy. As such, putting aside the un-
inspiring ruling in Concepcion, lower courts and jurisdictions have
been encouraged and even mandated in some jurisdictions via
state law to resolve disputes early and through non-court resolu-
tion methods.

As discussed above, the U.S. Supreme court has not rational-
ized this issue in any way other than favoring the pro-defendant
view disfavoring class arbitration. Unfortunately, courts continue
to tussle over whether plaintiffs can pursue class actions or class
arbitration. Yet, public opinion would support alternative dispute
resolution (ADR) for class actions, because this would ease court
congestion and resources. Additionally, any method of ADR
helps in balancing the interests of pro-plaintiff and pro-defendant
stance in such litigation matters.



3. Bad Consumer Practices and Potential Abuses

There is no concrete indication yet of the negative conse-
quences of Concepcion. Nevertheless, one could foresee and even
anticipate industry practices shifting in a company’s favor that
negatively affects the consumer base.

a.  Fvading Detection & Liability

One example would be class waivers in agreements. This has
become commonplace and can be used as a method in evading
detection of federal monitoring mechanisms in certain industries
such as securities and consumer protection. This equals a lack of
notice provided to the public of certain negative or unscrupulous
business practices that the public and federal government need
to know.

With class arbitration, there is a possibility of either flag-
ging or correcting bad industry practices if the public or federal
government is aware of such practices. Without the consumer’s
ability to join into class arbitrations, the industry, public and
federal government cannot effectively ascertain, forecast or gauge
whether certain trends or practices affect a particular industry or
business. Arguably, class actions and related matters show pat-
terns and practices that would trigger the right attention by the
proper entities and public to correct and remedy those negative
patterns and practices.

b. Consumer Imbalance & Industry Influence

If the class waiver is neither specific nor interpreted in a dif-
ferent manner, another issue may arise where plaintiff attorneys
may not form class matters but combine a smaller number of
plaintiffs together.”” This would overwhelm courts. This also
would affect defendants and industries alike, resulting in several
large awards to plaintiffs versus one collective award to correct
industry practice or business practice.

A Concepcion clause might yield favorable results for the de-
fendant and very low or no results for the plaintiff, since the arbi-
trator would mostly be chosen by the defendant. This also would
mean the majority of the arbitrator’s business would be dependent
upon the defendant and/or the defendant’s industry.®® There is a
very unlikely arbitrators would find it favorable to rule in favor of
the plaintiff with the possibility of losing business. The question
of arbitrator fairness and neutrality would come into play.”

With one plaindiff involved in an arbitration process (and
most likely without attorney guidance), a plaintiff may neither
understand nor know the arbitrator’s obligations and the plain-
tiff’s rights; so, error is possible. While appealing an arbitrator’s
decision may be a likely result, the likelihood that a plaintiff will
know and understand this option (even after being provided no-
tice) is low. An appeal may mean wasted time and effort on the
plaintiffs part or the arbitration as a whole, and the one-sided
agreement may appear to be an extortionate tactic, since the
plaintiff may feel either discouraged, overwhelmed or lacking in
knowledge and not pursue the appeal. The plaintiff has no choice
but to accept the arbitrator’s decision.”

Moreover, the time between the arbitrator’s decision and the
appeal may create other issues, such as the defendant’s act of evad-
ing responsibility and payment of additional damages. In sum,
the defendant will get away with significant liability and other
violations under the law.

c. Bargaining Power Issues

The bargaining power is obviously unequal. The plaintiff
does not draft the agreement. This would also mean the plaintiff
chooses neither the rules nor the arbitrator. This would also raise
doubt as to the good faith of the defendant or arbitrator. Pos-
sible questionable interests might indicate the exploitation of the
plaintiff’s vulnerability and lack of resources, knowledge and at-
torney representation for the plaintiffs. This further displaces the
plaintiff’s interests and the arbitrator’s questionable interests may
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derail an otherwise successful arbitration.

The drafting of such clauses may be so proliferating that the
clauses become abusive. There has been no specific limitation to
such waivers, other than the procedural challenges left open from
the Concepcion ruling. Therefore, Concepcion makes such waivers
standard and bargained for in certain industries.

Concepcion prevents the advocacy and litigation of legitimate
consumer concerns plaguing an entire business or industry, which
is one of the basic, underlined First Amendment principles,
which would be class matters. Consequently, companies have the
authority to waive an individual’s right to assembly and pursue
lawful remedy under the law.

d. Heightened Consumer Scrutiny

Cases such as Concepcion and AmEx deemphasize the impor-
tance of public policy and create a heightened scrutiny for plain-
tiffs to overcome the class waiver clause. Essentially, the burden
has shifted from the defendant to the plaintiff. The presumption
is that class waivers are valid and enforceable, if there is no evi-
dence of procedural error or issue. In fact, most plaintiffs would
not be able to prove this procedural error, if the plaintiff’s right to
assemble and corroborate on evidentiary issues is inhibited.

An unexpected benefit from Concepcion is the consumer in-
dustry’s opportunity to influence the arbitration practice. Con-
cepcion keeps the decision-making authority and interpretation
of the contractual obligations in the hand of the arbitrator and
parties in many ways. Consumer advocates and the consumer in-
dustry as a whole may see opportunities to negotiate for better
and balanced terms, particularly in the post-agreement phase.

4. Post-Concepcion: Reversals and Errors

Since Concepcion, several courts have reversed lower court
decisions to accommodate Concepcion. Often, there is little
guidance as to what is acceptable under Concepcion. This leaves
the consumer, legal and arbitral communities to guess whether
certain class arbitration waivers are fully enforceable. Therefore,
errors are possible in court rulings because of this lack of Con-
cepcion’s understanding and its hold on the arbitral community.
Notably, error in some court reversals may have occurred due to
Concepcion’s lack of guidance.

For example, in, Wolf v. Nissan Motor Acceptance Corpora-
tion,”" a service member, Mathew Wolf, brought a class action un-
der federal law, Servicemembers Civil Relief Act (SCRA). Wolf,
deployed overseas, used a federal law (SCRA) allowing him to
return a leased vehicle. The service member asked for the advance
payments made under the financing agreement but the company
refused to do. Even though the law looked favorable upon Wolf’s
case and federal law, the court reversed, stating that it had to fol-
low Concepcion as it is binding.

It is unclear whether the court in Wo/ffully understood Con-
cepcion’s ruling and reach. The problem in Wo/f'was the lack of
clear congressional language within the SCRA allowing for class
arbitration or class litigation, despite the law being one providing
for special relief. Out of fairness, later cases helped in clarifying
that cases involving federal laws and rights and procedural defens-
es might change a potential Concepcion-like result and impact.”

Wolf's reversal was, arguably, in error. In closer review, Wolf
involved a federal law, a congressionally mandated law providing
for special relief, arguably outside the FAA. This law came in ef-
fect decades after the FAA and specially for bypassing issues like
Concepcion. The entire intent and spirit of the SCRA arguably
sets aside an exception to the FAA, as Wolf’s arguments go to the
heart of the SCRA, a congressional mandated law.

Additionally, Wolf was pursuing his statutory remedies and
rights, seeking to enjoin Nissan from unfair business practices and
for the return of his advanced payments. Arbitration (individual
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or class arbitration) forecloses the possibility of allowing Wolf to
pursue those remedies in a traditional judicial route.

Finally, Wolf is not alone in his legal journey. T decision in
Wolf also affects an entire class of people with similarly woes as
Wolf. Ultimately, by disallowing a class action or class arbitra-
tion, Wolf prejudices a protected class of individuals under the
SCRA. No service member would have the time, effort or ability
to pursue an individual claim for relief. As such, class action or
class arbitration would be the most effective and feasible method
as envisioned under the SCRA.

Walf is one case, arguably, in error. However, this case calls
into question how many other cases have been reversed in error
per Concepcion, based on the sole fact that the FAA preempted
any court decision that ruled agreements prohibiting class arbitra-
tion or class actions unconscionable and unenforceable.

V. RECOMMENDATIONS: SOLUTIONS TO CONCEP-
CION

Trends suggest that business practices might change. A pos-
sible benefit of this change is that businesses and the consumer
industry may see a balancing of the equities in consumer agree-
ments. If this were to happen, it could help resolve the problem
of class action waivers by providing consumers with sufficient
bargaining power at the time of contracting. In reality, however,
this is unlikely, and here are some additional possible solutions
to the problems cretaed by Concepcion. These alternatives include:
(1) renegotiation for class arbitration and/or allow arbitrator to
interpret the contractual language on whether class arbitration is
possible; (2) filing a motion to compel class arbitration and/or
requesting injunctive relief and declaratory relief to determine the
clause or agreement’s applicability; (3) court-developed alterna-
tives; and (4) congressional intervention in cre-
ating statutory law making situations like Cozn-
cepcion unconscionable and not favored under
current law.

1. Renegotiation

Renegotiation may be an option for some
consumers. Although companies may not see
any benefit in renegotiating, every situation is
not be the same. As a result, a company may
see some benefit in renegotiating and allowing
class arbitration if the costs are reduced or lessened. Moreover,
the company may avoid losing brand reputation and standing
by agreeing to the renegotiation, which could prevent individual
claims going before a court to determine the validity of an agree-
ment (exposing certain practices to the world).

Where the opportunity for renegotiation arises, with the help
of his or her attorney, the plaintiff’s bargaining power could shift
for the better. Renegotiation for the allowance of varied ADR
methods for different matters and looking to state law and public
policy are other approaches. This approach recognizes there are
other methods in resolving conflicts that are invaluable to indus-
tries seeking to minimize the financial liability owed to the plain-
tiffs and others.

It is unreasonable to assume most companies will negotiate
a new and fair agreement for many consumer and transactions.
It is reasonable, however, for a consumer to try the renegotiating
approach, as the consumer would lose nothing. This could help in
equalizing bargaining power.

2.  Court Intervention Tools: Motions to Compel, Injunc-

tive Relief and Declaratory Relief
There may be reluctance in certain fields to allow class matter
practice due to other mechanisms and tools that alert the public
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Congressional
intervention is a
final alternative and
may offer the best
solution for
consumers.

and government of these practices, such as whistleblower laws.
However, courts and society cannot rely upon whistleblower ac-
tions as definitive methods in policing these areas and suspect
practices for we have seen instances where business can silence
the voice of the whistleblower. In some cases, class action lawsuits
may be the only way in which to bring about change and atten-
tion to certain issues.

By tradition, defendants in Concepcion-like cases request the
court to compel individual arbitration. However, nothing pro-
hibits the plaintiff from requesting a similar action, i.e., compel-
ling class arbitration.” Consumers diligent in getting the matter
properly handled can institute actions such as motions to compel
class arbitration and a demand for class arbitration and injunctive
and declaratory relief via asserting contractual defenses and other
applicable theories under the law. Bringing such an action based
on contractual defenses like procedural and substantive uncon-
scionability can get the court’s attention in considering whether
the court should review the issues and whether the arbitration
provision is fair, equal and bargained for.

3. Court-Developed Alternatives

Courts can use a self-developed alternative to bypass the Con-
cepcion ruling or theory altogether, which some courts have done
in avoiding the unfair results from Concepcion. This essentially in-
volves public policy considerations. When a plaintiff brings anti-
class arbitration and litigation clauses to the court’s attention and
there is some reason to believe that the legal claims or practices
are a part of an industry standard that is not acceptable or damag-
ing, there must be a higher level of scrutiny placed on the drafter.

Questions in this court-developed alternative could touch
upon: (1) foreseeability (2) incidence (3) intent (4) effects (5)
commonality (6) finality (7) conflicts and (8)
public policy.”* These factors are consistent re-
gardless if the court’s decision will approve or
deny the class arbitration. Economy and public
policy are the primary concerns for any alterna-
tive.

4. Congressional Intervention
Congressional intervention is a final alter-
native and may offer the best solution for con-
sumers. Legislatively, there have been congres-
sional responses to address inequities and imbalances created by
certain laws or court rulings. Examples would include the con-
gressional response to Banco Nacional De Cuba v. Sabbatino” and
a line of expropriation cases at that time. In Banco Nacional De
Cuba v. Sabbatino, the U.S. Supreme Court held that the expro-
priation did not violate international law, as there was a presump-
tion of the validity under the Act of State Doctrine. Congress,
however, responded enacting laws removing this presumption via
the Second Hickenlooper Amendment’® (or known as the Sab-
batino Amendment).

It seems unlikely, however, that Congress will enact a gen-
eral prohibition on consumer arbitration. This is not to say it has
not had numerous opportunities. As in years past, the Arbitra-
tion Fairness Act, prohibiting forced arbitration in consumer con-
tracts, has been introduced in both the House’” and the Senate.”®
And, just as in years past, there is little likelihood of passage.

At the federal level, the most likely source of reform from
oppressive forced arbitration clauses is action by the newly cre-
ated Consumer Financial Protection Bureau [CFPB]. The Dodd-
Frank Wall Street Reform and Consumer Protection Act of 2010,
enacted in response to the financial crisis of 2007-10, created the
CFPB.” Section 1028(a) of the Act instructs the CFPB to study
“the use of agreements providing for arbitration of any future dis-
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pute. . . in connection with the offering or providing of consumer
financial products or services,” and to provide a report to Con-
gress on the same topic. Congress has given the CFPB the author-
ity to limit or prohibit the use of forced arbitration in consumer
financial contracts, based on the results of its study.

The CFPB issued its report in March of 2015.%° To the
surprise of few consumer advocates, the Report indicated that ar-
bitration agreements restrict consumers’ relief for disputes with fi-
nancial service providers by precluding lawsuits and limiting class
actions. The report found that, in the consumer finance markets
studied, very few consumers individually seek relief through arbi-
tration and the courts, while millions of consumers obtain relief
each year through class action settlements.®’ It is hoped that in
light of the findings of the Report, the CFPB will take steps to
eliminate forced arbitration in consumer financial transactions.®
Of course, any action taken by the CFPB is limited to consumer
financial transactions.

VI. CONCLUSION

Concepcion and its progeny create a chilling effect on attor-
neys representing individuals injured from certain suspect busi-
ness practices, because adequate attention and relief through a
class is nearly impossible. In many instances, the only way these
practices are economically and efficiently redressed is through the
class action route.

Consumers play a valuable role in policing the fairness and
ethics of certain business practices and laws. Concepcion essential-
ly allows businesses to avoid liability and (even if unintentional
and not foreseeable) hide questionable business practices, which
could be detrimental and devastating to individual consumers as
well as our economy.

Time will tell if Concepcion has an impact in one industry or
another. Until then, the consumer population must use the tools
available to them, which generally will not include judicial class
actions or class arbitration. What Concepcion offers is an unex-
pected opportunity for consumers and the arbitration industry to
reevaluate the various relationships with businesses.
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that NAF was running an ‘arbitration mill’ favoring credit card
companies and that “of 18,075 credit card cases heard over several
years, consumers won thirty times” and (b) another suit by Min-
nesota’s attorney general, charging that NAF shared a common
owner with one of the country’s largest debt collection agencies.”
70 [d.

7t Wolf v. Nissan Motor Acceptance Corp., 2011 WL 2490939
(D.N.J. June 22, 2011).

72 This case denotes that denying service members under federal
law asserting their federal right to proper relief and remedy would
equate to consumers having a similar fate. What this means for
creditor rights is that creditors can legally discriminate and create
policies, practices and agreements that contradict public policy.
7> For consumers who ban together and the attorneys that rep-
resent them, motion practice would be an interesting solution to
Concepcion, as companies may be faced with additional liability,
expenses and exposure of certain practices some companies may
not want visible or on record. This is especially interesting if the
plaintiffs win on their motions. Attorney fees, damages, injunc-
tive and/or declaratory relief, and/or eventual class arbitration
could be the reality the defendant faces.

74 Foreseeability: Whether certain legal claims or practices com-
plained of were foreseeable?

Incidence: Whether or not certain practices incidental and limited
in scope as to not frequently occur?

Intent: Whether or not the practices are intentional or uninten-
tional?

Effects: Whether or not the practice substantially impacts an en-
tire industry, commerce or consumer confidence?

Commonality: Whether or not there is commonality among other
claimants?

Finality: Whether or not there is finality via individual resolution
or class resolution methods?

Conflicts: Whether or not there are any conflicts that could im-
pede upon the parties’ interests or destroy the harmony in a po-
tential class matter?

Public Policy: Whether or not there are clear and acceptable public
policy considerations that supersede the clause?

75 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964).
In the series of these expropriation cases, Cuba nationalized its
sugar industry and seized all the assets of U.S.-owned sugar prod-
ucts. It is important to note, during that time, there was major
political and international conflict involving Cuba’s actions.

76 22U0.8.C.§2370

77 Arbitration Fairness Act of 2015, H.R. 2087, 114th Cong.
(2015).

78 Arbitration Fairness Act of 2015, S. 1133, 114th Cong.
(2015).

7 See12U.S.C.§5511 (Dodd-Frank Act § 1021) (“The Bureau
shall seek to implement and, where applicable, enforce Federal
consumer financial law consistently for the purpose of ensuring
that all consumers have access to markets for consumer financial
products and services and that markets for consumer financial
products and services are fair, transparent, and competitive.”).

8 CONSUMER FINANCIAL PROTECTION BUREAU,
ARBITRATION STUDY: REPORT TO CONGRESS,
PURSUANT TO DODD-FRANK WALL STREET REFORM
AND CONSUMER PROTECTION ACT § 1028(A) (2015),
http://files.consumerfinance.gov/f/201503_cfpb_arbitration-
study-report-to-congress-2015.pdf.

81 A summary of the Report may be found at, htep://files.con-

sumerfinance.gov/f/201503 cfpb_factsheet arbitration-study.
pdf.

82 Those opposed to consumer arbitration have already taken

steps to prevent the CFPB from prohibiting forced arbitration in
consumer arbitration. Congressmen Steve Womack (AR-3) and
Tom Graves (GA-14) have written an amendment to an appro-
priations bill that would require the CFPB begin all over again
with its studies before taking any action, http://op.bna.com/bar.

nsf/id/jbar-9xlp9s/$File/amend.pdf
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I. Introduction

The Mortgage Reform and Anti-Predatory Lending Act
of 2010, is one of the latest regulations enacted by the Con-
sumer Finance Protection Bureau (“CFPB”), as required by the
Dodd-Frank Wall Street Reform and Consumer Protection Act?
(“the Dodd-Frank Act”).> The Mortgage Reform and Anti-Pred-
atory Lending Act (“the Act”) also functions as Tide XIV of the
Dodd-Frank Act, and the Act became effective on January 10,
2014.% This highly influential mortgage underwriting rule signifi-
cantly updated existing provisions of the Truth In Lending Act®
(“TILA”) and principally requires residential mortgage lenders
to thoroughly determine through vigorous verification that pro-
spective borrowers have the financial ability to repay their home
loans.®

The general topic of this article is past and present pred-
atory lending practices by financial institutions in the residential
mortgage context. More specifically, it will address the sub-topic
of mortgage safety and soundness standards under the recently
imposed “qualified mortgage” regime of the new regulatory en-
vironment created by the Mortgage Reform and Anti-Predatory
Lending Act of 2010. As related to the
general topic and sub-topic, the article
will set forth and analytically develop the
theme that in its current state, the Act’s
“qualified mortgage” standards will likely
provide ineffective results, rather than ful-
filling its intended purpose of accurately
assessing the creditworthiness and finan-
cial “ability to repay” of applicant con-
sumer borrowers.

The Mortgage Reform and An-
ti-Predatory Lending Act was passed in
response to growing concern that bold
action needed to be taken to combat sys-
tem-wide predatory lending practices and protect consumer bor-
rowers nationwide, with the hope of stimulating and reviving the
entire United States economy and financial markets.” Excessive
predatory lending in residential mortgage loan transactions, along
with gross oversight and regulatory failure, served as the root of
the Global Financial Crisis, which ultimately caused and con-
tributed to the Great Recession.® Counteracting these negative
consequences of the predatory lending of the past is crucially im-
portant because the United States mortgage market has roughly
$9.9 trillion in mortgage loans outstanding, making it the largest
single consumer market for consumer financial products and ser-
vices.” When the securitized housing mortgage market imploded
in 2008, the rest of the economy collapsed along with it because
of its overwhelming size and influence.'

The Mortgage Reform and Anti-Predatory Lending
Act specifies the requirements for and defines the term “quali-
fied mortgage.”"" Lenders prefer to have their residential mortgage
loans deemed “qualified” because it serves to protect them in the
future in the event that a consumer borrower should default and
attempt to sue the lender for rescission under TILA due to al-
leged predatory lending practices.'? Also, lenders desire to extend
“qualified mortgages” because they can repackage them through
securitization and sell them for higher prices than non-qualified
mortgages because “qualified mortgages” are a safer investment as-
sociated with less risk, which makes them more valuable.’® While
the Act was an important, good faith first attempt by the CFPB to
fulfill its duty assigned by the Dodd-Frank Act of battling preda-
tory lending tactics, the Act has many loopholes and inconsis-
tencies. The Act does impose more significant requirements for
lenders to comply with than existed in the critical years leading up
to the Global Financial Crisis, but the Act is inadequate in its cur-
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rent form to sufficiently guard consumer borrowers against some
residential lenders that seek to conceal their predatory behavior
under the guise of a “qualified mortgage.”'* Many provisions that
seem strict at first glance need only be complied with for the first
few years of a home loan.”” After the initial years, a lender is free
to impose excessive interest rates or raise the consumer borrower’s
monthly payment to an unsustainable level, which would likely
lead the borrower into default and inevitably foreclosure.'®

Although there is still considerable room for improve-
ment, the CFPB’s recent statutory standards and regulations on
lending in secured residential credit transactions have reached lev-
els of specificity never before seen in federal lending regulation.!”
However, the criticism should mostly outweigh the admiration,
in large part because the Act contains significant gaps in coverage
and is not as groundbreaking as one might originally think.'® This
is partly due to the fact that after being burned by the financial
meltdown that took place starting in 2008 because of their prior
predatory lending behavior, lenders naturally altered their prac-
tices and procedures to become more conservative and less risky,
even before the Act was finalized, let alone made official.”” The
“qualified mortgage” standard is a step
in the right direction by the CFPB, but
as it currently stands, it needs meaning-
ful revision to accomplish its underlying
purpose.

Part II of this article sets the
stage with a historical background and
development of the egregious predatory
lending that occurred in the residential
mortgage industry in the context of the
Global Financial Crisis. Part III exam-
ines the Dodd-Frank Act in relation to
residential mortgage loans and predatory
lending, while Part IV critiques provisions
of the substantive “qualified mortgage” standards of the Mortgage
Reform and Anti-Predatory Lending Act of 2010. Finally, Part V
provides the author’s conclusion that the current CFPB “qualified
mortgage” standards are inadequate to completely satisfy the Act’s
underlying purpose, and offers recommendations and reforms to
the existing regulations.

II. The History of Predatory Residential Mortgage Loans in
the Global Financial Crisis

The Global Financial Crisis was a systemic crisis that
affected the entire world, the first of its kind in the United States
since the 1930%.%° Entire segments of the credit and lending mar-
kets all over the world ceased to function for longer than one
month.?" The Global Financial Crisis ultimately unraveled in
2008, and its devastating consequences altered the course of the
financial markets, the securities and derivatives markets, and es-
pecially the economic futures of its survivors all around the world
forever.”? The Global Financial Crisis was fundamentally the
product of the increasing aggregate effect of poorly made deci-
sions and unwise business strategies.”> Some of the key origins of
the failure included “excessive borrowing, excessive lending, and
excessive investment incentivized by a series of significant eco-
nomic and regulatory factors.”*

A. Securitization

In addition to the excessive borrowing and excessive
lending to mass numbers of unworthy debtors, securitization was
another key factor affecting predatory lending in the Global Fi-
nancial Crisis.? Securitization is a “transaction structure in which
loans (such as loans secured by residential real estate — i.e., mort-
gages) are pooled together (“repackaged”) as collateral underlying
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the issuance of securities, predominantly debt securities.”*® “Pool-
ing” works by helping to achieve a greater level of diversity for any
particular investor’s portfolio of assets when the risks of each loan
collected and put into the pool are uncorrelated.” These pooled
groups of mortgages were used to back securities called collater-
alized debt obligations (“CDOs”).”* Basically, these mortgage-
backed securities were combined in special purpose vehicles?
(“SPV5s”) that were divided into slices or “tranches” based on the
level of their exposure to default.* The predatory borrowing and
lending tied into securitization based on the underlying fact that
the securitization affected all kinds of asset classes, but it most di-
rectly occurred in the market for subprime residential mortgages
in the United States, where it produced and led to overwhelming-
ly destructive systemic results.’! “Systemic risk” is defined as: “the
risk that an event will trigger a loss of economic value or confi-
dence in, and attendant increases in uncertainty about, a substan-
tial portion of the financial system that is serious enough to quite
probably have significant adverse effects on the real economy.”?

B. Subprime Mortgages

These “subprime mortgages” were associated with high-
er interest rates than a prime rate and were extended in extremely
large quantities to low-income borrowers, associated with higher
risk, who sought to purchase residential property to become a
homeowner, often for the first time.?* The borrowers were deemed
“subprime” due largely in part to their exceedingly poor credit
and below average credit histories.* Correspondingly, a “sub-
prime mortgage” is defined as a loan to a borrower of either ques-
tionable, undetermined, or unsatisfactory credit quality.”

Subprime mortgages were residential mortgages either
guaranteed, issued, and/or purchased by the Federal National
Mortgage Association (“FNMA” also known as “Fannie Mae”) and
the Federal Home Loan Mortgage Corporation (“FHLMC” also
known as “Freddie Mac”), which essentially function as govern-
ment-created secondary markets for commercial banks and other
mortgage lending institutions of many variations to sell residential
mortgages.*® Leading up to the financial credit crisis of 2008, Fan-
nie Mae and Freddie Mac purchased, packaged, securitized, and
resold residential mortgages in the form of mortgage-backed secu-
rities with a federal guarantee that the principal and interest pay-
ments would be repaid to investors, therefore, earning a profit on
the difference between the price of the mortgage-backed securities
and their original cost of funding.’” At the heart of the issue here
is the fact that FNMA and FHLMC predatorily decreased their
underwriting and due-diligence standards for qualifying mortgages
and mortgage-backed securities.’® But the blame was not on these
agencies alone.” After the dust settled, the Federal Housing Fi-
nance Agency (“FHFA”), the conservator of FNMA and FHLMC,
sued seventeen of the country’s largest banks to recoup $196 billion
that Fannie Mae and Freddie Mac had spent purchasing mortgage-
backed securities from these large banks.*

Subprime mortgage-backed securities, with their rela-
tively simple securitization and sale processes, were not the only
problematic structured finance tool responsible for the Global
Financial Crisis.*' Increasingly, financial engineers continued
to develop complex financial investment structures known as
structured investment vehicles (“SIVs”) and conduits, collateral-
ized loan obligations (“CLOs”), synthetic securitizations, CDO
squared (“CDO?”), and synthetic CDOs.” These structured
finance tools were made possible through the use and technol-
ogy of off-balance sheet accounting structure, capital markets
funding, over-the-counter derivatives, and credit-default swaps
(“CDSs”).® A “CDS” is:

[A] bilateral derivative transaction, which may

be seen as a type of protection against default
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of a synthetic loan. In essence the seller of a
CDS agrees to pay the buyer if a credit event
occurs, typically some sort of default by an un-
related borrower. The buyer of the CDS agrees
to pay the seller a stream of payments rough-
ly equivalent to the payments that would be
made by the identified but unrelated borrower.
As such, the seller of the CDS receives a stream
of payments which mimic a loan.*

Another way to look at a CDS is that it is a form of debt insur-
ance.” The entire financial derivatives investing market, especially
with the mass amounts of the pooled and securitized residential
mortgage-backed securities distributed, became an alphabet soup
of confusion to potential investors.

C. The Bubble Finally Pops

Near the end of 2006, the culmination of the financially
engineered mortgage-backed securities was gearing up to become
the perfect economic storm. At this time, the United States,
along with several other Western hemisphere countries, was en-
joying the many benefits of high real estate prices that turned out
to be unsustainable over the long term.”” It was a time period
of unparalleled low and stable inflation rates.”® Some economists
and other experts on the Great Recession*” have even classified the
Global Financial Crisis as “an accident waiting to happen.” Dur-
ing this period, there were uncharacteristically low risk spreads for
most classes of assets, the volatility of the market was unusually
low and stable as well, > and the United States housing real es-
tate prices were steadily increasing, creating an unyielding, wide-
spread belief that home prices would likely continue to appreciate
forever without limit and would undoubtedly never depreciate
in value.”?

It seems as if the major banks that were selling the
pooled mortgage-backed securities chose to take advantage of this
conjecture and decided they could afford to become extraordi-
narily leveraged. These decisions were deemed reasonable at the
time because even if some unworthy borrowers would almost cer-
tainly default on their home mortgages, there would always be
more “homeowners” to take out additional residential home loans
in pursuit of the American dream. The bank could continue mak-
ing money on the interest by perpetuating this cycle. This scene
set the perfect stage for a strong period of growth and prosperity,
cultivated by complacency, ignoring many of the warning signs,
and dangerous risk-taking.’® The heads of the national banks reas-
sured themselves that their strategy would produce positive results
overall because the individual property markets in America would
rise and fall independently of each other, but that proved to be
entirely untrue.’ Instead, beginning in 2006, the United States
began to suffer a nationwide housing price slump.”

When the national financial system finally caught up
with the compounding of the numerous poor decisions, indus-
try-wide complacency, and unsustainable amount of leverage that
banks were attempting to carry in a domino effect catastrophe,
the stock market crashed, and the residential housing market
bubble inevitably popped.®® For a bank to be highly leveraged’,
it means that the bank is employing the use of credit to enhance
its speculative capacity, or that it is using borrowed capital for an
investment, while expecting and betting that the amount of prof-
its made on the underlying investment is greater than the amount
of interest payable on the borrowed capital.’® If the opposite ends
up being true, meaning that the profits (or losses) made on the
underlying investment is less than the amount of interest payable
on the borrowed capital, the bank is in trouble and has probably
attempted to sustain a level of leverage beyond its means.” This
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extremely unfortunate under-
water situation was agonizingly
real for millions of “homeown-
ers.”® The investment banking
institutions could have eased
the epic downfall of the market,
or quite possibly prevented it
altogether, if they had lowered
their maximum loan-to-value
(“LTV?) ratio by requiring a
higher percentage down pay-
ment from consumer borrowers
when they were applying for a
mortgage.®' The regulators also
could have required that the
banks set aside more capital for
a rainy day emergency fund and maintain greater percentages of
fractional reserves.® But neither did.

This triggered a downward spiral and led to record high
numbers of unemployment and the loss of many hard-working
Americans’ life savings, which they intended to rely on for sup-
port during their retirement years.® It is safe to say that the world-
wide credit crisis of 2008 produced long-lasting consequences for
the future of global and international finance and permanently
reshaped the world of investing.** Another key factor surround-
ing the Global Financial Crisis was that the industry leaders in
asset investment ratings firms misclassified the subprime mort-
gage-backed securities and other structured financial derivatives
as being much “safer” and less risky than they actually were.® It
is often assumed that at least part of the misclassification was due
to ignorance and part was due to failure to adequately monitor.®
The ratings agencies have been widely criticized for slow reaction
to deteriorating credit risks, rapid reappraisals, and an asymmetric
view of credit improvements and declines.”’

D. Oversight Failure By the Ratings Agencies

Investors purchased these mortgage-backed securities
and other CDOs that they associated with less risk because they
trusted in the fact that they had “AAA” credit ratings assigned
by the most dependable credit ratings agencies with the longest-
standing historical accuracy and the best reputations.®® Standard
and Poor “AAA,” meaning “prime” and having an “extremely
strong capacity to meet financial commitments” is the highest
credit rating an asset, security, or option can receive from this
agency.”” “BBB-” designates the lowest possible rating that is still
considered “investment grade” by market participants.”’ Any class
of assets that does not meet the standard to be considered “invest-
ment grade” is instead referred to as “junk.””* Also, it is important
to note that any rating from “AA” to “CCC” may be modified in
rating slightly up or slightly down with the addition of a plus (+)
or (-) sign displayed within the major rating categories.”” How-
ever, Standard and Poor reminds po-
tential investors that their credit rat-
ings are not indicators of investment
merit.”? “Ratings are not buy, sell, or
hold recommendations or a measure
of asset value.””* They are not in-
tended to recommend the suitability
of an investment because it depends
on the individual investor’s portfolio
and desired risk premium.” The cen-
tral ratings agencies involved in this
disaster were Moody’s and Standard
and Poor.”

These credit ratings agen-
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cies, commonly known as
Moody’s and S&P, were paid
directly by the banks that cre-
ated and financially engineered
the mortgage-backed securities
in question.”” Therefore, many
of the executives at the credit
ratings agencies felt compelled
and obligated to provide a posi-
tive and confident assessment
of these creatively engineered
financial derivatives because the
banks were essentially their cus-
tomers.”® These agencies rated
the mortgage-backed securities
and other structured finance
tools as prime or “AAA,” which is the same rating as many bonds
and investments issued by the United States Treasury or state and
local municipal bonds that are thought of as being completely
risk free, when in reality the mortgage-backed securities could
have been more accurately rated as very risky and “subprime” or
“junk.””® The prime ratings gave investors a very false sense of
security when spending significant portions of their savings on
these securities that ended up being not only extremely risky but
entirely worthless.® Investors even went so far as to seek out these
“prime” mortgage-backed securities because of the higher than av-
erage returns that they were associated with.*! Investors probably
should have known that this arrangement was too good to be true
when they were receiving higher than average returns with sup-
posedly less risk. But the possibility of substantially higher profits
trumped reason.

Following the unraveling of the many aspects of the in-
terconnected financial markets and the stock market crash, many
Americans were left with their retirement accounts and mutual
fund accounts virtually depleted, creating widespread panic.® Af-
ter every crash of the United States economy, slowly but surely
the market eventually recovers, but some of the ones hit hardest
in this particular recession were the elderly who did not have the
years necessary to wait for their financial holdings to recover.®
Because of the panic multiplying exponentially each day, many
elderly Americans pulled their money out of their investments in
an attempt to hoard cash as the stock market was still on its way
down, which is a grave common mistake of casual investors.®
This drove the stock market further and further down in value
as trust in the system rapidly declined and nearly disintegrated.®

E. Major Financial Institution Failures

In March 2008, the first major casualty of the economic
meltdown was Bear Stearns, the fifth largest United States in-
vestment bank and “the one with the least diversified business
and the greatest direct involvement in debt capital markets.”®
Its fundamental problem centered on
severe but disguised liquidity issues,
even though Bear Stearns appeared
to be fully liquid because it was actu-
ally well capitalized.*” On March 14,
1998, the Federal Reserve Bank of
New York provided emergency fund-
ing to Bear Stearns through the inter-
mediary of J.P. Morgan.®® The bailout
was not enough to prevent Bear Stea-
s from preparing to file for bank-
ruptcy on March 17, 2008.* Howev-
er, on March, 16, 2008, J.P. Morgan
agreed to buy out Bear Stearns for
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parts.”® Later on October 25, 2013, J.I. Morgan was ordered to
pay $5.1 billion to settle allegations of misleading FNMA and
FHLMC about the quality of the residential mortgage derivatives
that it sold the housing agencies during the upward slope of the
national real estate boom.” Bear Stearns’ failure was previously
unprecedented for an investment bank of such great magnitude.””
Once the bank’s clients began to lose faith, counterparties, other
clients, and the entire industry of lenders refused to participate in
transactions with Bear Stearns in any capacity, and this avoidance
ensured the downward spiral of Bearn Stearns and sealed its fate.”
After trust, “the ultimate glue of all financial systems,” in the once
world-renown investment bank dissolved, it was deemed poison-
ous, and “nobody trusted anybody, so nobody would lend.”*
The next casualty in the lineup of the Great Recession
was Lehman Brothers, the fourth largest United States invest-
ment bank.” On September 15, 2008, Lehman Brothers filed for
Chapter 11 bankruptcy protection, “with $680 billion in assets,
$650 billion in liabilities, and over 100,000 creditors around the
world.””® The Lehman Brothers bankruptcy constituted the larg-
est and most complex bankruptcy that the United States and the
modern business world have ever seen.”” The downfall of Lehman
Brothers would later come to be regarded as “the straw that broke
that camel’s back” and ultimately led to the record-breaking stock
market plummet and subsequent systemic credit crisis.”® It is
widely believed that declining to bail out Lehman Brothers and
allowing the investment bank to be disas-
sembled in bankruptcy proceedings was the
federal regulators’ “most dramatic error.””
Many economists opine that the decision
by the United States government to forgo
bailing out Lehman Brothers and allowing
it to fail in an attempt to avoid meddlesome
government intervention, ironically ended
up resulting in more government intervention, rather than less.'®
During the same week, Bank of America acquired and purchased
the remaining assets of Merrill Lynch, which was formerly the
third largest United States investment bank.'”" Uncertainty and
insecurity were on the rise rapidly because after this historic col-
lapse, the market participants contemplated for the first time, “if
Lehman [Brothers] failed, [then] anyone could fail.”'* The prior
common perception that some of these financial giants were “too
big to fail,” was now simply a remnant of the prosperous past.'*
Lastly, what should have been another epic casualty of
the Global Financial Crisis was American International Group
(“AIG”)."** At the time of the Great Recession, AIG was the larg-
est insurance company in the world with over $1 trillion in global
assets.'”® AIG’s predominant form of business consisted of writ-
ing and selling credit default swaps on corporate and residential
mortgage debt.'® During the course of ordinary business, at any
given time AIG’s equity was only a fraction, around one-fifth,
of its potential liability, measured in the full notional amount.'””
Therefore, when resi-
dential “homeowners” Yta‘_u‘
began defaulting on ddo
their mortgages, the
mortgage-backed secu- .
rities entered default,
and AIG could not pay
the notional amount,
also known as par val-
ue, that was now due
to the credic default
swap holders.!'® It was
soon obvious that if the
United States Treasury
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allowed AIG to fail, it would trigger systemic catastrophic results,
causing other institutions around the globe to fail as well, due to
their intimate relationships and interconnectedness.'”” Trying to
face reality, AIG clumsily and possibly illegally asked the Federal
Reserve for a massive loan needed in order to survive''® On Sep-
tember 16, 2008, the United States Treasury guaranteed a two
year $85 billion loan from the Federal Reserve, which protected
AIG’s creditors and counterparties.''! This resulted in a 79.9 per-
cent equity stake for the Federal Government in AIG."? The im-
plications of the Global Financial Crisis are still being felt deeply,
and without the government intervention and fiscal stimulus,
there likely would have been a massive global depression, rather
than a recession.' It is unclear whether the Great Recession is
entirely over, but it is imperative that regulators, bankers, and in-
vestors learn from the mistakes of the past in the hope of a better
financial tomorrow.

I11. The Dodd-Frank Wall Street Reform and Consumer Pro-

tection Act

A. The Dodd-Frank Act and Predatory Lending

The purpose of enacting the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the Dodd-Frank Act”)!'
was to provide some accountability for the Global Financial Cri-
sis and the loss of eight million jobs.'® The Dodd-Frank Act is
the most comprehensive financial reform
since the 1930%s.""° It was the supposed
solution'”” by Chris Dodd, a former Con-
necticut senator, and Barney Frank, a for-
mer Massachusetts representative,'® to a
plethora of past regulatory failings and over-
sights,'” or a “sweeping legislative package
designed to prevent another spectacular fi-
nancial collapse.”’?* The Dodd-Frank Act is often viewed as a bail-
out bill, meant to salvage the remnants of the devastated United
States financial industry."*! Unfortunately, the current status of
the Dodd-Frank Act today remains uncertain, with many vital
sections still unfinished or unimplemented.'” Since the effective
date of January 10, 2014, however, the Dodd-Frank Act speaks to

predatory lending in the residential mortgage setting.'?
Predatory lending occurs when “money lenders use un-
fair, deceptive, or fraudulent practices to entice borrowers,” usu-
ally the consumer borrowers most in need of cash, into taking
out a loan from them, regardless of the purpose of the loan.'*
Dodd-Frank triggered a major shift in accountability and de-
viated from traditional credit principles by obliging lenders to
attempt to determine whether the borrower has the ability to
repay the loan.'” This shift assumes that consumers are un-
able to understand the complexities of the loan process, can-
not be trusted to provide reliable application information, and
are incapable of acting in their best own interests.'”® Looking at
the Global Financial Cri-
1 sis from this perspective
completely blames the
downfall of the residential
mortgage market on lend-
ers and financial institu-
tions that “preyed” on the
“ victim” consumers.'” In
addition, the “ability to
repay” requirement allows
consumer borrowers to
sue their lender if it later
becomes evident that the
lender overestimated their

>
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financial ability to fulfill the obligations of their home loan.!*

However, from the lender’s perspective, there is only
so much that can be done to verify financial fitness.'?’ For ex-
ample, if a consumer has a steady income during the initial years
of the repayment schedule but then loses his job or becomes
subject to extraordinary medical bills pertaining to an accident,
the consumer could quickly default on his mortgage.'*® This is
one reason why the Dodd-Frank Act offers a “safe harbor” for
lenders to protect them from potential liability if they exercise
due diligence in the application review process.'?! If the lender
satisfies all the requirements of approving a “qualified mortgage”
to the borrower, the requirements of which are discussed further
in Part VI, the lender is protected from consumer recourse.'?
This “hastily crafted” regulation greatly oversteps the appropri-
ate remedy because it inhibits the freedom of borrowers and
lenders to agree to a considerable amount of mortgage options,
and it will lead to an increase in mortgage rescission litigation
and less credit availability for borrowers secking a residential
home loan.'*

The central rule within the Mortgage Reform and Anti-
Predatory Lending Act implements sections 1411 and 1412 of
the Dodd-Frank Act, which mandate that lenders “must make
a reasonable and good faith determina-
tion based on verified and documented
information that the consumer has a
reasonable ability to repay the loan ac-
cording to its terms.”'** This means that
the lender must actually verify the con-
sumer loan applicant’s income and pre-
viously existing debt obligations, rather
than merely relying on the applicant to
be honest and forthcoming about his fi-
nancial status.'® This rule imposed on
lenders applies quite broadly in “any
consumer credit transaction secured by
a dwelling.”?** In general, prior to the
adoption of the Act, lenders could partake in loose underwriting
practices that quickly approved consumer borrowers that had an
obvious lack of an ability to repay.’”” While this “reasonable and
good faith determination” regulation imposes a greater burden
on the lender than before, it benefits the lender as well by pre-
venting the lender from imprudently approving a loan applicant
that will furnish the lender with an undesirably risky mortgage
that will be difficult to securitize and sell and will cause prob-
lems in the future through a likely inevitable consumer bor-
rower default.'?®

B. The Creation and Role of the CFPB

The Consumer Finance Protection Bureau was creat-
ed'? as part of the original framework of Dodd-Frank for regulat-
ing and monitoring systemic risk and its harmful effects.'® The
CFPB was established as an inner segment of the Federal Reserve
System, and it is considered by some to be one of the most power-
ful federal agencies ever created.'! The CFPB regulates all finan-
cial activity related to consumer products and services without
meaningful checks on its authority from Congress or the Presi-
dent.'” One of the CFPB’s most recent regulations, the Mortgage
Reform and Anti-Predatory Lending Act (“the Act”), took effect
on January 10, 2014, and it is the central piece of the CFPB’s new
mortgage scheme.'®

The intent behind the role and formation of the CFPB
was to protect ordinary consumers from deceptions and schemes
by Wall Street investment banks and other financial institutions
involving mortgages, credit cards, securities, and any other related
product.'* The CFPB is the federal agency responsible for enforc-
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The intent behind the role
and formation of the CFPB
was to protect ordinary
consumers from deceptions
and schemes by Wall Street
investment banks and
other financial institutions.

ing TILA', which allows consumers to pursue rescission of their
home mortgage against the lender under certain circumstances.'*
This view of the CFPB presumes that many large financial insti-
tutions and investment banks are like predators, preying on and
devouring the helpless, innocent, victimized consumers.'*”

IV. The Mortgage Reform and Anti-Predatory Lending Act

A. Residential Mortgage Safety and Soundness

Maintaining safety and soundness in the financial sense
signifies that a consumer withdraws precisely the same quantity
and quality of what he previously deposited with a financial insti-
tution.'*® Economic safety and soundness is often assessed with a
“CAMELS” rating.'"® “CAMELS” is an acronym that stands for
“capital adequacy, asset quality, management capability, earnings
quantity and quality, the adequacy of liquidity, and sensitivity to
market risk.”">® Safety and soundness of financial institutions is
also frequently evaluated by the “5 C’s of Credit: Character, Ca-
pacity, Collateral, Capital, and Conditions.”">!

Surprisingly, safety and soundness in the mortgage con-
text is not a new concept.** As far back as 2001, safe and sound
banking practices required lenders to ascertain that there was
adequate evidence that a consumer bor-
rower possessed sufficient resources and
the financial ability to make all required
payments on home loan obligations
before the lender granted the loan.'
The factors that banks were already sup-
posed to consider within the mortgage
application process were: the interest
rate on the loan, the credit score of the
applicant borrower, the current liquid-
ity of the lender overall, the price of the
dwelling to be secured by the loan, the
current foreign exchange rate, the par-
ticular transaction in general, compli-
ance with existing applicable regulations, strategic risks, reputa-
tional risks, and the effect of approval on the particular lender as
a whole.” However, these existing requirements failed to prevent
the mortgage market meltdown in 2008 because both consumers
and lenders are naturally greedy.” Some unscrupulous lenders
anticipated that they could continue to capitalize on this busi-
ness plan through the large commissions associated with approv-
ing loans to low and mid-income borrowers who did not have
the financial fitness necessary to repay their loan obligations, and
then selling and repackaging residential mortgages into mort-
gage backed securities.'”® Regarding the events surrounding the
complete overleveraging of the financial markets that led up to
the Great Recession, prudent underwriting and the denial of un-
worthy applicant borrowers by residential mortgage lenders could
very well have kept the mortgage markets safe and sound.

B. “Qualified Mortgage” Standards

The Dodd-Frank Act linked predatory lending with the
idea of mortgage safety and soundness for the first time, connected
by the system-wide abuse that took place in underwriting housing
loans and the unsustainable practices that provided almost effort-
less access to credit."”” More narrowly, the Mortgage Reform and
Anti-Predatory Lending Act (“the Act”), sets forth strict criteria of
how a lender can achieve “qualified mortgage”'*® status on a loan se-
cured by a dwelling."” The general foundation of the newly imple-
mented regulation indicates that no creditor is permitted to make
“a residential mortgage loan unless the creditor makes a reasonable
and good faith determination based on verified and documented
information that, at the time the loan is consummated, the con-
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sumer has a reasonable ability to repay the loan, according to its
terms, and all applicable taxes, insurance, and assessments.”'®" Be-
fore 2010, this requirement that is now universal, applied only to
certain high-cost and high-risk mortgages.'®'

Furthermore, a “qualified mortgage” designates that the
regular periodic payments for the loan may not include an in-
crease in the principal balance, known as negative amortization,
or allow the consumer debtor to defer repayment of the princi-
pal through means of an interest only loan.'®* Additionally, the
loan payments shall not contain a “balloon payment,” which is a
scheduled payment that is more than twice as large as the aver-
age of the previous payments.'® To satisfy the “qualified mort-
gage” test, creditors must also intensely and diligently verify that
the evidence of consumer income and financial resources relied
upon to qualify for the obligation is reliable and property docu-
mented.'* For mortgages with fixed interest rates, the underwrit-
ing process merely must be based on a payment schedule that
fully amortizes the loan over the loan term and adequately takes
in to account all the applicable taxes, insurance, and assessments
that pertain to the loan.'> For mortgages with adjustable interest
rates, the underwriting process must be based on the maximum
rate allowed under the loan during the first five years, including a
payment schedule that fully amortizes the loan over the loan term
and takes into account all applicable taxes, insurance, and assess-
ments.'"® Any residential mortgage loans meeting the definition
of a “qualified mortgage” must comply with any and all CFPB
regulations and guidelines about total monthly debt to monthly
income.'®” Specifically, the CFPB passed a regulation that man-
dates that at the time of consummation of the loan a consumer
borrower’s overall monthly debt to income ratio cannot exceed
43 percent, in order for a lender to achieve “qualified mortgage”
protection.'® This includes debt completely unrelated to residen-
tial real estate.'” Moreover, a “qualified mortgage” cannot have
total points and fees payable that exceed three percent of the total
amount of the loan or have a term that exceeds a maximum of
thirty years.!” Lastly, the regulation provides that a reverse mort-
gage can achieve “qualified mortgage” status as long as it fulfills
all of the same requirements.'”’ These elements in combination
are supposed to sufficiently inhibit creditor financial institutions
from engaging in predatory lending.'”? However, in their current
state these rules may work to inefficiently approve some financial-
ly unstable consumers and deny many creditworthy consumers.

C. Criticism of the “Qualified Mortgage” Requirements

The Mortgage Reform and Anti-Predatory Lending Act
(“the Act”) contains many inconsistencies and significant gaps in
coverage. As it stands, the Act is inadequate to sufficiently guard
consumer borrowers against some lenders attempting to hide
their predatory behavior behind a “qualified mortgage.”'” For ex-
ample, many provisions that seem strict at first glance need only
be complied with for the first five years of the home loan.'”* After
the initial five years, the lender is free to impose excessive interest
rates or raise the borrower’s monthly payment to an unreason-
able level, which would likely lead the borrower into default and
inevitably foreclosure.'” It is essential that this part of the statute
become more comprehensive, so the Act should be reformed to
mandate that any requirements imposed during the initial years
of the residential mortgage be enforced throughout the entire
term of the loan. This alteration would properly and meaning-
fully expand the accountability of the lender to the full length of
the loan period.

Correspondingly, the Act is not ideal for lenders either.
The Act imposes an undue burden on lenders because in addi-
tion to their existing responsibilities and obligations, they must
now worry about exceptionally precise and minute procedures,
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covering activities from communications with borrowers to gen-
eral business practices, etc.'”® This overstepping of regulatory
boundaries impairs both lender and borrower freedom of choice,
confuses consumer protection with consumer control, and fosters
an unhealthy dependence on government intervention, which
impairs the positive effects of the free market on the economy.
In total, bare minimum compliance with the Dodd-Frank Act
could cost financial institutions about $50 billion annually, or
12 percent of overall operating expenses.'’”” Plus, this incredibly
sizable amount of money does not include the litigation fees that
lenders will undoubtedly incur in connection with the borrower
right to sue under the “ability to repay” requirement.'”® Even if a
lender prevails in court through a finding of due diligence in pur-
suing a good faith verification that the borrower had a reasonable
“ability to repay,” the lender will be left to pay the litigation costs
suffered through defense.!” Rather than being able to offer resi-
dential mortgages to the largest amount of qualified consumers,
lenders will be too busy spending their limited funds on trainings
for upper level management and employees to comply with the
new regulations.'® To combat these severe compliance costs, the
CFPB should conduct an extensive review of the existing rules in
light of their cost versus their benefit to eliminate any provision
with a price that outweighs its worth. This will prevent unneces-
sary compliance measures that do not provide substantial value.

Further, the Act is over inclusive, unnecessarily restrict-
ing certain financing options across the board that a lender could
previously choose to offer, such as balloon payments.'*! The for-
merly accepted various financing options were designed to fit the
needs of a myriad of borrowers.’* Of course, some borrowers
cannot handle the risk or responsibility that comes with a mort-
gage loan with a balloon payment. However, some borrowers can.
Balloon payments and other irregular residential mortgage plans
should be approved on a limited basis as “qualified mortgages” if
they satisfy the remainder of the obligations and as long as the
specific borrower in question has a reasonable “ability to repay”
the irregular mortgage structure. On the other hand, the Act is
also under inclusive, in the sense that it will allow some non-
creditworthy borrowers to slip through the cracks to approval, if
they merely satisfy arbitrary requirements, such as the 43 percent
maximum debt to income ratio.'®

History, time, and statistics have demonstrated that a
maximum debt to income ratio is not the best predictor of loan
repayment performance.'® It is an inefficient tool to use in distin-
guishing whether a borrower is creditworthy.'® One of the main
reasons this is true is because “income” is difficult to analyze. For
example, a young adult with a residential mortgage, a trust fund,
and zero income would fail the “qualified mortgage” test, along
with a retiree with a residential mortgage, a large bank account of
life savings, and zero income. These applicant borrowers would be
excluded from the benefits and protection of having a mortgage
deemed “qualified,” even though they may be quite creditworthy.

Instead of the current maximum debt to income ratio,
the misguided, but extremely necessary “qualified mortgage”
standard should require creditor lenders to focus on loan to value
ratio and/or credit score, along with applicant income, economic
climate, etc. Imposing a maximum loan to value ratio and/or a
minimum credit score would vastly increase the efficiency of the
Act, and it would better predict the likelihood that the consumer
borrower has reasonable “ability to pay” and would fulfill the ob-
ligations under the residential loan. However, neither criterion
could be looked at in a vacuum. They each must be considered
in relation to each other and any other pertinent application in-
formation.

In order to obtain an official credit score, a consumer
must have borrowed money in the past. If a particular consumer
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has never gone into debt because he has always had enough wealth
to pay for items in cash, this should not make the consumer less
creditworthy or undeserving of the protections associated with a
“qualified mortgage.” To remedy this potentially unclear charac-
teristic, the loan to value ratio and the credit score of the applicant
borrower should be evaluated on a sliding scale. If an applicant
is willing to offer a large down payment, for example 70 percent,
has verified stable income or funds to repay, but has no credit
history or credit score, it should be apparent that this borrower
is still creditworthy. Likewise, if an applicant has an outstanding
credit score, has verified stable income or funds to repay, but can
only offer a 12 percent down payment, this borrower is likely still
creditworthy as well. Although a firm tightening up of the loan
underwriting process is arguably warranted, imposing arbitrary
rigid regulations, without regard to the applicant’s criteria as a
whole is unjustified.

As it stands, there are significant problems and incon-
sistencies inherent in the Mortgage Reform and Anti-Predatory
Lending Act. Nonetheless, it is a step in the right direction be-
cause unfortunately, it is not economically possible for everyone
who desires to own a home to do so. To fully recover from the
predatory lending practices, system-wide fraud, and loose resi-
dential mortgage underwriting that led up to the Global Financial
Crisis, these recommendations should be implemented into the
Act, which would benefit both lenders and borrowers ultimately.

V. Conclusion and Recommendations

For all of these reasons, the current CFPB “qualified
mortgage” standards under the Mortgage Reform and Anti-Preda-
tory Lending Act, as a part of the Dodd-Frank Wall Street Reform
and Consumer Protection Act, are inadequate to effectively satisfy
the intended purpose or underlying objectives of the regulation.
For the Act to accomplish its desired goals, substantial reforms
must be adopted. First, the CFPB should amend the Act to re-
quire that all “qualified mortgage” beneficial borrower protection
provisions required for the initial years of the residential mortgage
loan be applicable to all years of the loan term, not merely the first
five years. This obligation would protect consumers in general, by
precluding lenders from raising the interest rate or the monthly
payment on mortgages to unsustainable levels that the consumer
borrowers cannot afford. Similarly, this requirement would help
to reduce the number of defaults and foreclosures because of in-
ability to repay, and it would rightfully hold residential lenders
accountable for the credit that they extend to consumers.

Moreover, the CFPB should conduct an exhaustive re-
view of the existing “qualified mortgage” standards in regards to
analyzing their cost versus their benefit. This will eliminate un-
necessary compliance measures that do not provide substantial
value. As the Dodd-Frank Act currently stands, even bare mini-
mum compliance would impose an undue burden on lenders
through the exceptionally meticulous procedures. In litigation
costs alone, residential mortgage lenders will incur significant ex-
penses defending suits associated with alleged “ability to repay”
violations, even if the lender complied with making the requisite
good faith verification. These costs will likely be passed on to the
consumer in the form of additional fees. To ease the heavy burden
of these compliance costs, the CFPB should reevaluate the new
standards in relation to their realized benefits.

In addition, irregular mortgage structures should not
be completely excluded from the realm of “qualified mortgages”
in all circumstances. These irregular loan repayment schedules
should be available as “qualified mortgages” on a very limited ba-
sis, but only if all other “ability to repay” requirements are met.
Many consumers cannot maintain the discipline and postponed
responsibility that often comes with a mortgage with a large bal-
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loon payment at the end of the loan term, but some consumers
can. The existing “qualified mortgage” standards under the Act
will inhibit the positive effects of the free market on the financial
system and will impair lender and borrower freedom of choice in
extending and obtaining residential mortgages. This dangerously
confuses consumer control with consumer protection. The Act is
both overinclusive and underinclusive because it not only unnec-
essarily restricts certain mortgage financing options categorically
but also can improperly approve particular noncreditworthy bor-
rowers if they satisfy arbitrary requirements.

Lastly, rather than requiring a maximum debt to income
ratio, it should be mandatory for lenders to evaluate the credit-
worthiness of applicant consumers through the analysis of a maxi-
mum loan to value ratio and a minimum credit score, on a slid-
ing scale of importance. This would decrease the chance that the
borrower would default on the mortgage. Loan to value ratio and
consumer credit rating have been proven to be significantly better
indicators of future loan repayment performance by history and
statistics. Focusing on loan to value ratio and credit score and fac-
toring in these numbers along with income, market conditions,
etc., will drastically improve the efficiency of the Act in approving
creditworthy applicants and denying noncreditworthy applicants.

In conclusion, the CFPB has already made meaningful
strides towards demanding that lenders comply with strict resi-
dential loan underwriting criteria, but there is still much room
for reform and improvement. Consumer protection in general re-
quires protection that is tailored to meet the needs of a variety of
differently situated consumers. Currently, the Mortgage Reform
and Anti-Predatory Lending Act is both overinclusive in some
ways and underinclusive in others. By applying the reforms, im-
provements, and recommendations suggested herein, the Act will
become more efficient and more effective.
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Notario Fraud and a Private Right of Action under the Texas DTPA

Protecting the
Vuinerable Among Us

By Lauren A. Fisher Flores*

INTRODUCTION

The Salazar family fled Venezuela after Hugo Chavez
came into power.! When they arrived in Texas, they sought as-
sistance at Cristo Vive (“Christ Lives”) Christian Social Services.?
Jorge Sanchez, the Director at Cristo Vive, told the Salazars that
they did not qualify for asylum.> The problem was that Cristo
Vive was not a law office, and Mr. Sanchez was not an attorney.”
Mr. Sanchez’s bad advice meant that the Salazars missed the one-
year deadline to file for the protections of political asylum.’

Mr. Sanchez was a notary public taking advantage of
the common misunderstanding between “notary public” and the
similar Spanish term “notario publico.”® Unlike notary publics
in the United States who witness the signing of documents, in
Latin America, a notario publico is a highly skilled attorney with
a special government license.” Some
unscrupulous notaries capitalize on the
confusion and take advantage of immi-
grant families in Texas.® According to
one study, one out of five Latino immi-
grants reported receiving legal services
from a notario or “immigration consul-
tant.”® Perhaps even more disturbing,
many of the immigrants surveyed were
completely unclear whether the lega
help they received came from an attorney
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Mr. Sanchez was a notary
public taking advantage of
the common misunderstand-
ing between “notary public”
and the similar Spanish term
“notario publico.”

or a non-attorney.’ Because they fail to receive adequate repre-
sentation, victims of unauthorized immigration service providers
lose money, time, and original documents.!! However, unlike in
other kinds of consumer fraud, immigrant consumers can also
lose their opportunity to legalize their immigration status.'> As
a result of these unauthorized immigration services, immigrants
have faced deportation and even jail."> Since 2002, the Consumer
Protection Division of the Texas Office of the Attorney General
has used state consumer protection laws to shut down more than
75 unauthorized legal service providers.' As often is the case,
public enforcement of consumer protection laws has left these
laws under enforced.?

This paper explores a recent case from Travis County
that lays the groundwork for individual consumers to pursue a
private right of action.'® It uses this case
to argue that private attorneys can com-
plement the Attorney General’s actions
and help curb the problem by filing suit
under the Texas Deceptive Trade Prac-
tices Act (DTPA). After laying out the
foundational provisions of the DTPA,
the paper describes the recent Travis
County case, showing how the case is an
invitation for private attorneys to enter
this arena and protect consumers.
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TEXAS DECEPTIVE TRADE PRACTICES ACT

First enacted in 1973, the DTPA provides consumer
protections, and makes unlawful false, misleading, and deceptive
acts in trade and commerce.” To maintain an action under the
DTPA, a consumer must “seek or acquire” by “purchase or lease”
any “goods or services” “for use.”** The DTPA broadly interprets
the term “consumer,” and does not require privity of contract be-
tween the parties.'” The DTPA allows for four separate but cumu-
lative causes of action: the laundry list; unconscionability; breach
of warranty; and Chapter 541 of the Insurance Code.” A wronged
consumer is entitled to economic damages, court costs, and attor-
ney fees.”! Economic damages include monetary losses like cost
of repair or replacement and lost wages.”” The DTPA is a no-fault
statute, so the consumer does not have to prove the business in-
tended to deceive the consumer or intended to violate the law.?
However, if consumers can show the business acted knowingly, he
or she may recover up to three times economic damages and dam-
ages for mental aguish. If the consumers shows the defendant acted
intentionally, he or she may collect up to three times the amount of
economic damages and mental anguish damages.**

Many of the other specific consumer protection laws in
Texas also contain language in the statute to make a violation of
that law a cause of action under the DTPA. These are known
as “tie-in statutes.” A violation of a tie-in statute is actionable
under the individual statute and is also separately actionable as a
violation of the DTPA. One of these tie-in statutes is § 406.017,
Representation as Attorney.”> This statute specifically prohibits
notary publics from stating or implying that they are attorneys.*
The statute also prohibits notaries from receiving compensation
for preparing immigration documents.”  Further, the statute
prohibits use of the term “notario publico” in advertisements,
and lays out specific guidelines for advertising in a different lan-
guage.” Unlike the economic damages for a general cause of ac-
tion under the DTPA, damages for a violation of a DTPA tie-in
statute are actual damages.”” Actual damages include all damages
recoverable at common-law including mental anguish damages.?
If a consumer brings a DTPA tie-in statute claim and can prove
the party acted knowingly, the consumer can recover up to three
times the amount of actual damages.?'

Under the DTPA, and action may be brought by either
the state or an individual.*? In addition to public enforcement by
the Texas Attorney General, the DTPA also allows for a private
right of action.”® To give rise to a private right of action under
the “laundry list,” the wrongdoing must fit within the list of 27
acts or practices the DTPA specifically defines to be false, mis-
leading, or deceptive.*® The Texas Attorney General has success-
fully used the DTPA to close a number of unlawful immigration
service providers.*® Unlike an individual consumer, the Attorney
General can file suit for any false, misleading, or decep-
tive act and does not have to fit the action into one of
the prohibited acts in the laundry list. In a recent
case in Travis County, Texas, the Attorney Gen-
eral chose to assert a cause of action under the
laundry list.*® As a result, Texas practitioners
now have a how-to guide for filing a private
cause of action against unlawful immigration
services under the DTPA.

STATE OF TEXAS V. JUST FOR PEOPLE

In State of Texas v. Just for People,
Inc., the court paved the way for a private right
of action against unlawful immigration service
providers by listing the violations of the DTPA that
may arise under the laundry list.”” The defendant,
“Just for People,” was a non-profit corporation advertising
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immigration services for a fee in Spanish language media.*® Just
for People told its customers that it could help them obtain their
legal permanent residency or work permit.”? However, none of
the employees at Just for People were attorneys or otherwise ac-
credited to provide immigration services.® Just for People even
had an active duty military officer wear his military uniform at the
office and lead customers to believe that the officer was working
in an “official, governmental capacity.”*' One customer reported
he paid over $10,000 for his family to get work visas. However,
no one in his family ever received a visa or work permit.? In-
stead, when clients complained, Just for People threatened them
with deportation.® In total, Just for People collected approxi-
mately $195,325.00 from consumers.*

In its Final Judgment and Permanent Injunction, the
Travis County court held that Just for People and its directors
had violated the DTPA.® 'The court’s order provided a broad
definition of immigration services that included preparing docu-
ments.” The court found that Just for People’s actions consti-
tuted trade and that orders and injunctions were in the public
interest.” The court held that Just for People violated numerous
provisions of the laundry list.® The court held that Just For Peo-
ple violated subsections 17.46(b)(2) and (3) by “causing confu-
sion or misunderstanding as to the source, sponsorship, approval
or certification of Defendant’s services and causing confusion or
misunderstanding as to Defendant’s affiliation, connection or as-
sociation with or certification by another.” The court further
found Just for People liable under subsection 17.46(b)(5) for mis-
representing its services “sponsorship, approval, characteristics,
ingredients, uses, benefits or quantities.”® The court also found
Just for People violated subsections 17.46(b)(12) for making rep-
resentations that an agreement conferred rights that it did not,
and 17.46(b)(24) for failing to disclose facts “in order to induce
a consumer to enter into a transaction.”' The court ordered Just
for People to pay $480,000.00 in civil penalties, $234,796.00 in
attorney’s fees, $11,007.81 in court costs, and $195,325.00 in
restitution.”” The court also made clear that the Attorney Gen-
eral’s suit did not prevent an individual consumer’s private right
of action under the DTPA.>

PRIVATE CAUSE OF ACTION FOR IMMIGRANT CON-
SUMERS

The cases pursued by the Attorney General have already
laid the groundwork for a private causes of action, and private
causes of action may even be superior to public actions. The same
findings that made the Attorney General successful in its cause
of action could also assist individual victims in a private cause of
action. The Attorney General charges create a foundation for ar-
guing several of the laundry list factors, including § 17.46(b)(2),
(3), (5), (12), and (24).>* The Attorney General’s Office
alone, however, cannot keep up with these unscru-
pulous businesses.”® A private cause of action
could supplement government efforts and be
less intimidating for immigrants.

Not only are private causes of ac-
tion against fraudulent notaries possible,
they are likely superior to public actions.
A private cause of action may be more
effective because immigrants often do
not know their rights, and are hesitant to

come forward and work with government
agencies, particularly if they fear being de-
ported.”® Furthermore, unlike the govern-
ment that is constrained by lack of resources,
private attorneys have incentives to pursue the ac-
tion because they can recover attorneys’ fees.
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Immigrants have the right to sue under the DTPA but
currently are not using this powerful tool. Practitioners can and
should pursue a private cause of action. Attorneys can recover
attorney fees, and clients can receive damages, as well as puni-
tive damages up to three times their loss, upon a showing the
defendant acted knowingly or intentionally.’” By using the Rep-
resentation as an Attorney tie-in statute, clients can collect actual
damages including mental anguish damages, and punitive dam-
ages by a finding the defendant acted knowingly. This financial
punishment would serve as a disincentive for businesses seeking
to take advantage of this vulnerable population.

CONCLUSION

Immigrant victims of legal service fraud could present a
challenge as clients, even in a private cause of action. They are a
vulnerable population, often scared to come forward, and unsure
of which legal protections apply to them.”® Their tenuous legal
status also may be challenging for representation.” If they have
been victims of notario fraud, they also may have a pending de-
portation order, or they may already have been deported.®® Once
a victim is deported, the likelihood they will be able to file a pri-
vate right of action diminishes greatly." Groups like the Ameri-
can Bar Association, however, are working to provide education
and resources and build awareness of the issue.”* The private bar
can and should play a role in the fight by encouraging clients to
pursue a private right of action. Families like the Salazars need
the advice and support of the legal community. Had the Salazars
filed a private right of action, they may have been able to recoup
treble damages and attorney’s fees, while also providing additional
deterrence to unscrupulous immigrant service providers. A pri-
vate right of action under the DTPA may just be the tool needed
to protect this vulnerable population.®®

* University of Houston Law Center graduate, May 2015. This ar-
ticle won second place in the 2015 writing competition sponsored by
the Consumer and Commercial Law Section of the lexas Bar.
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a business card, a letterhead, stationery, a website, or

an online video, in reference to a person who is not an
attorney in order to imply that the person is authorized

to practice law in the United States.
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1. Introduction

The law of consumer protection jurisprudence in the Indian con-
text is inclined to be brought, by and large, under the ambit of the
law of contracts. Thus, a consumer under the Consumer Protec-
tion Act, 1986 (hereinafter referred as COPRA) has to advance
consideration for the goods and services he/she seeks to acquire.’
However, the COPRA fails to recognize the constitutional con-
tract between the state and its citizens.

A constitutional contract is not an unfamiliar concept in
the Constitution. For example, articles 17 and 23 of the Constitu-
tion recognize the concept of constitutional crime. The Constitu-
tion binds the state to provide goods and services to a certain class
of citizens by way of its own schemes and legislation in order to
uphold the constitutional values of the preamble and make funda-
mental rights available to all. This concept of consumerism under
the authority of the state can be termed as
constitutional consumerism. It recognizes
a class of citizens towards whom the State
owes a duty to provide goods and services,
entitling every citizen to a minimal life of
dignity, and ensuring social, economic and
political order.?

Therefore, it is for such goods and
services that the Constitution does not re-
quire any form of consideration from the
person receiving them. The Consumer
Protection Act fails to recognize these con-
sumers resulting in a lack of accountability
from the State towards these consumers.
This article discusses the damages consequently caused, and
questions whether the Act needs to be changed to be in harmony
with the constitutional values embedded in the Constitution.

2. Constitutional Consumerism

The question arises as to who these consumers are? Is the constitu-
tion bound to provide them goods and services? They are mainly
all citizens who fall in the constitutional category of “undeserved
want.”* The Constitution further defines them as citizens forced
by economic necessity to work in fields unsuited to their age or
strength;* for example, young children who are liable to abuse.’
There also is a special category of citizens to whom the State is
bound to provide goods and services for their educational and
economic interests— “weaker sections,” especially “scheduled
castes”® and the “scheduled tribes.” The state is bound by the Con-
stitution to provide these citizens with minimal goods and ser-
vices as they cannot enjoy their fundamental rights if such goods
and services are not ensured to them. This constitutional duty of
the State to ensure such basic goods and services to such citizens,
who otherwise cannot afford it themselves, has been upheld to
be a fundamental right by the Supreme Court in Francis Coralie
Mullin v. Administrator, U.T. Delpi.’

The Union and State Governments have, to this effect,
either launched a multitude of schemes through executive orders
such as Beti Bachao, Beti Padhao, Sukarna Samridhi Accounts
for the minor girls, Integrated Child Development Scheme, or
enacted specific legislations such as the National Food Security
Act or the Mahatma Gandhi National Rural Employment Act.
Owing to the fact that these schemes provide goods and services
to a specified class of citizens and claim a paramount share of the
public funds expenditure that is approved by the Parliament, all
such specified citizens are consumers of the goods and services

provided by the State.®
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The Consumer Protection
Act is in contrast with
the constitutional value
of human dignity, which
is the foundation for the
specified categories of
persons receiving goods
and services.

3. Consumer Protection Act and the Constitution

Unlike the Constitution, the Consumer Protection Act fails to
recognize such citizens. As noted above, the Consumer Protec-
tion Act generally adopts the parlance of the law of contracts. In
other words, citizens are not recognized if they are not covered
by the words “contract” and “consideration” under Section 2(d)
of the Act — the definition of consumer. The Act, thereby, fails to
consider the following possibilities:

(a) There is an implied contract between the Govern-

ment and such specified categories of persons; and

(b) A contract of this order does not require consider-
ation from its citizens.

The COPRA is in contrast to the constitutional val-
ue of human dignity, which is the foundation for the specified
categories of persons receiving goods and services. Thus, it is
quintessential for the COPRA to embrace
the supreme constitutional value of human
dignity — the very foundation of the right to
goods and services.

This leads to the question of under
which rubric a contract would be classified.
The Fundamental Rights Chapter of the
Constitution derives its meaning from the
values enshrined in the Preamble and enun-
ciated in the Directive Principles of State Pol-
icy. If executive orders or legislation are not
based upon the Preamble and the Directive
Principles, the Fundamental Rights Chapter
loses its meaning.” Therefore, there is a need
to recognize a special species of contracts called the constitutional
contracts (as discussed above) between the state and its specified
citizens who have the right to receive such goods and services.
This is the only method to hold the state and its executive or its
agencies and officials accountable for the goods and services sup-
plied by them to constitutional categories of citizens as part of
their constitutional duty."

4. Consequences

The Consumer Protection Act, by failing to recognize consum-
ers, as well as Parliament’s failure to apply the Directive Principles
while legislating the Act and its mandatory duty to do so under u/
Art 37," has caused a lack of accountability from the executive to
these categories of citizens. The mismanagement and corruption
in the use of the public funds approved by Parliament for these
constitutionally designated citizens, under executive schemes'? or
specific legislation is well documented by several agencies and the
Comptroller & Auditor General of India, a constitutional posi-
tion under Article 148 of the Constitution."

The absence of constitutionally designated contracts en-
suring goods and services to constitutional categories of citizens,
results in their inability to receive the benefit of the provisions re-
lating to unfair trade practices'* and the false supply of goods and
services”” under the COPRA. Its undisputable significance can be
evidenced through the plethora of media reports on the child vic-
tims under the Mid-Day Meal Scheme and the kind of primary
education being provided under the umbrella of the fundamental
right to primary education. The absence of a judicially managed
legal aid throughout the country under the National Legal Ser-
vices Act,'® extinguishes the constitutional values of justice and
equality for such consumers.

A consumer under the Consumer Protection Act can
have access to the nearest District Forum and can easily file a
complaint in the manner mentioned under Section 12 of the Act,
thereby avoiding the complex and expensive procedure of a writ
petition or a civil suit. This is important because most of these
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constitutionally designated categories of citizens — who are in dire
poverty — may not be in a position to exhaust remedies offered
by the ordinary courts as opposed to the Consumer Forums (or,
District Forums in specific). This is particularly relevant consid-
ering the failure of successive Governments to effectively imple-
ment the directive of principles. The principle became the Fun-
damental Right to free and compulsory primary education under
Article 21-A. It ensures minimal receipt of any of the benefits of
the Supreme Court’s judgment permitting letters or post cards
to be addressed to it for the violation of Fundamental Rights. A
World Bank study'” shows that Public Interest or Social Action
Litigation has not benefited the poor and the oppressed consti-
tutional classes of citizens. On an average 0.4% or 260 out of
sixty thousand cases are Public Interest Litigation (PIL), which
are generally not initiated by letters or handwritten petitions sent
to the Supreme Court, and indicates that inclusion of such con-
stitutional contracts and such constitutionally designated citizens
becomes all the more pertinent. It is essential to recognize such
beneficiaries as constitutional consumers under the Consumer
Protection Act, because denying the access to consumer forums
to such consumers defeats the #bi jus ibi remedium maxim of law
— the right to a remedy for a wrong.

This situation can be legally corrected by either amend-
ing the COPRA to recognize such a constitutional contract, or by
enacting a separate consumer law for constitutional consumers.

* Third-year student, Rajiv Gandhi National University of Law, Pa-
tiala, Punjab, India.

** Second-year student, Rajiv Gandhi National University of Law,
Patiala, Punjab, India.

! Section 2(d), of the Consumer Protection Act, 1986, “’Con-

sumer’ means any person who—
(i) buys any goods for a consideration which has been
paid or promised or partly paid and partly promised, or
under any system of deferred payment and includes any
user of such goods other than the person who buys such
goods for consideration paid or promised or partly paid
or partly promised, or under any system of deferred pay-
ment when such use is made with the approval of such
person, but does not include a person who obtains such
goods for resale or for any commercial purpose; or
(i)  hires or avails of any services for a consideration
which has been paid or promised or partly paid and
partly promised, or under any system of deferred pay-
ment and includes any beneficiary of such services other
than the person who ‘hires or avails of the services for
consideration paid or promised, or partly paid and part-
ly promised, or under any system of deferred payment,
when such services are availed of with the approval of
the first mentioned person but does not include a per-
son who avails of such services for any commercial pur-
poses.”

Article 37, THE CONSTITUTION OF INDIA, 1950.

Article 41, Tae CONSTITUTION OF INDIA, 1950.

Article 39(e), The Constitution of India, 1950.

Id.

This is now subject to the creamy layer being excluded in terms

of the Supreme Court judgment in Indra Sawhney v. Union of

India, AIR 2000 SC 498.

7 AIR 1981 SC 746.

& On the expanding role of the welfare state, see R.D. Shetty v.

International Airport Authority, (1979) 3 SCC 489 Para 11 &

a v A W
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Mathew ]J. in Sukhdev Singh v. Bhagat Ram Sardar Singh Raghu-
wanshi (1975) 1 SCC 421 at 448 Para 78.

9 Articles 73 &162, THE CONSTITUTION OF INDIA, 1950

10 M.C. Mehta v. Union of India, 1998 (9) SCC 589, Funda-
mental duties must be read as creating rights in citizens under
Article 21.

" Article 37 states inter alia that ‘it shall be the duty of the State
to apply the Directive Principles in making laws’.

12 Articles 73 &162, THE CONSTITUTION OF INDIA, 1950

5 Report No. 22 of 2012-13, UntoN Govt., MINISTRY OF
WoMmeN & CHILD DEVELOPMENT; PERFORMANCE AUDIT OF IN-
TEGRATED CHILD DEVELOPMENT SERVICES SCHEME; Report No.
6 of 2013, UnioN Govr. MINISTRY OF RURAL DEVELOPMENT;
PERFORMANCE AUDIT OF MAHATMA GANDHI NATIONAL RURAL
EMPLOYMENT (GUARANTEE SCHEME.

14 Section 2(r), CONSUMER PROTECTION AcT, 1986.

Section 2(00), CoNsuMER ProTECTION AcCT, 1986.

Article 39—A, THE CONSTITUTION OF INDIA, 1950.

Gaurin Varun, Public Interest Litigation in India: Overreach-
ing or Underachieving? WoRLD BANK, PoLicy RESEARCH WORK-
ING PaprERs 5109, 8 (November 2009), available at http://elibrary.
worldbank.org/doi/pdf/10.1596/1813-9450-5109, last accessed
25% January 2015.
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Consumer News Alert
Recent Decisions

ince 2006, the Center for Consumer Law has pub-
lished the “Consumer News Alert.” This short news-
letter contains everything from consumer tips and
scam alerts, to shopping hints and financial calcula-
tors. It also has a section just for attorneys, highlight-
ing recent decisions. The alert is delivered by email
three times a week. Below is a listing of some of the cases discussed
during the past few months. To subscribe and begin receiving
your free copy of the Consumer News Alert in your mailbox, visit

www.peopleslawyer.net.

UNITED STATES SUPREME COURT

The Supreme Court rules that the EEOCS conciliation efforts are sub-
ject to judicial review in claims of unlawful discrimination against
an employer. The EEOC filed suit against Mach Mining, LLC on
the basis of sex discrimination as to the company’s hiring prac-
tices. After deciding that reasonable cause existed, the EEOC sent
a letter to Mach Mining inviting the employer to participate in an
informal conciliation proceeding with the plaintiff to attempt to
rectify the charge. Later, the EEOC sent a second letter to Mach
Mining, stating it had determined that conciliation efforts had
The EEOC then filed suit in federal court.
In response, Mach Mining argued, pursuant to Title VII of the
Civil Rights Act of 1964, that the EEOC had failed to conciliate
in good faith prior to filing suit. The EEOC moved for summary
judgment on that issue, contending that the sufficiency of its con-

been unsuccessful.

ciliation efforts were not subject to judicial review. The trial court
agreed with Mach Mining to the extent that the EEOC’s concilia-
tion efforts were, in fact, subject to judicial review, but the Seventh
Circuit reversed and found that the EEOC’s conciliation efforts

Journal of C &C cial Law

were not subject to judicial review. The Supreme Court reversed
the Seventh Circuit’s decision, holding that although the EEOC
maintains wide discretion with respect to the informal means by
which conciliation efforts are achieved, the courts are authorized
to employ judicial review of the EEOC’s conciliation efforts in
cases involving a charge of unlawful discrimination. Mach Min-
ing, LLC v. EF.O.C,, 135 S. Ct. 1645 (April 29, 2015). https:/
supreme.justia.com/cases/federal/us/575/13-1019/

Debtor who converts from a Chapter 13 to a Chapter 7 is entitled
to return of post petition wages not distributed by the Chapter 13
trustee. The United States Supreme Court held that absent a bad-
faith conversion, 11 U.S.C. 348(f) limits a converted Chapter 7
estate to property belonging to the debtor “as of the date” of the
original Chapter 13 filing. By excluding post-petition wages from
the converted Chapter 7 estate, the statute removes those earnings
from the pool of assets to be liquidated and distributed to credi-
tors. Allowing a terminated Chapter 13 trustee to disburse those
earnings to the same creditors would be incompatible with that
statutory design. When a case is converted, the Chapter 13 trustee
is stripped of authority to distribute “payment[s] in accordance
with the plan.” Harris v. Viegelahn, 135 S. Ct. 1829 (May 18,
2015). https://supreme.justia.com/cases/federal/us/575/14-400/

The Supreme Court has held that the Employee Retirement Income
Security Acts (ERISA) six-year statute of limitations does not bar an
action against the managers of a 401K despite the fact that the de-
cision to invest in the funds which was the subject of the suit was
made more than six years before the filing of the suit. The suit by
former and current employees of Edison International alleged that
the fund managers breached their fiduciary duties by placing em-
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ployee 401k funds in “retail” mutual funds which had higher fees
than the lower priced “institutional” funds that were available to
the managers. Because the suit had been filed more than six years
after the selection of the funds, the district court dismissed the
case as barred y ERISA’s six year statute of limitations, and the
Ninth Circuit affirmed that dismissal. Reversing that decision,
the Supreme Court noted that the fiduciary duty at issue in the
ERISA context derived from the common law of trusts, and that
the common law of trusts imposed a continuing duty to monitor
and remove imprudent investments. Because of this continuing
duty, the court ruled that dismissal of the action based merely
upon the date of the initial selection of the funds was erroneous.

Tibble v. Edison Intl, 135 S. Ct. 1823 (May 18, 2015) https://
supreme.justia.com/cases/federal/us/575/13-550/

Bankruptcy court may not award fees to professionals for defending fee
applications. The United States Supreme Court held that Section
330(a)(1) of the Bankruptcy Code does not permit bankruptcy
courts to award fees to section 327(a) professionals for defending
fee applications. The American Rule provides the basic point of
reference for attorney’s fees: Each litigant pays his own attorney’s
fees, win or lose, unless a statute or contract provides otherwise.
Congress did not depart from the American Rule in section 330(a)
(1) for fee-defense litigation. The phrase “reasonable compensa-
tion for services rendered” necessarily implies “loyal and disinter-
ested service in the interest of” a client, Time spent litigating a
fee application against the bankruptcy estate’s administrator can-
not be fairly described as “labor performed for”—let alone “dis-
interested service to”—that administrator. Requiring bankruptcy
attorneys to bear the costs of their fee-defense litigation under
section 330(a)(1) creates no disincentive to bankruptcy practice.
Baker Botts L.L.P v. ASARCO LLC, 135 S. Ct. 2158 (June 15,

2015). https://supreme.justia.com/cases/federal/us/576/14-103/

The U.S. Supreme Court
affirms the use of ‘dispa-
rate impact” analysis to
find violations of the Fair
Housing  Act (“FHA’).
Disparate impact analy-

U.S. Supreme Court
affirms the use of
"disparate impact”
analysis to find vio-
lations of the Fair
Housing Act.

sis does not require proof
of an intent to discrimi-
nate, but allows statisti-
cal proof that an action
results in a disparate impact on a protected group to prove a viola-
tion of the law. The State of Texas and private parties had argued
that the use of “disparate impact” analysis was illegal because it
may require housing authorities to use race as a basis for making
decisions in housing subsidies. The Supreme Court held that the
FHA as amended by congress clearly contemplated and allowed
disparate impact analysis. 7exas Dept of Hous. & Cmty. Affairs
v. Inclusive Communities Project, Inc., 135 S. Ct. 2507 (June 25,
2015). http://www.supremecourt.gov/opinions/14pdf/13-1371

mo64o.pdf

FEDERAL CIRCUIT COURTS

Cases should be stayed, not dismissed, during arbitration. The Second
Circuit held that a court should stay a case when it grants a mo-
tion to dismiss. The court noted that when the case is dismissed
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the matter is immediately appealable as a final order. The court
recognized the administrative advantages of a rule permitting dis-
missal, but held that the Federal Arbitration Act, 9 U.S.C. § 1 et
seq. (“FAA”), requires a stay of proceedings when all claims are
referred to arbitration and a stay is requested. Katz v. Cellco P'ship,
794 E3d 341 (2d Cir. July 28, 2015). htep://law.justia.com/cases/

federal/appellate-courts/ca2/14-138/14-138-2015-07-28.html

Demancding fees in a foreclosure complaint in a way contrary to the
underlying agreement is actionable under the FDCPA. The Third
Circuit held that an attorney who in a foreclosure complaint at-
tempted to collect fees for services not yet performed violated the
Fair Debt Collection Practices Act. Kaymark v. Bank of Am., N.A.,
783 E3d 168 (3d Cir. April 7, 2015). http://law.justia.com/cases/

federal/appellate-courts/ca3/14-1816/14-1816-2015-04-07.html

Debt collector has the burden to prove a third party communication

fits within an exception provided by the FDCPA. The Third Circuit

considered a case of first impression: who has the burden to prove

a challenged communication fits, or does not fit, with the excep-

tion of the Act. The court stated:
Under the Fair Debt Collection Practices Act ... a debt
collector is liable to a consumer for contacting third
parties in pursuit of that consumers debt unless the
communication falls under a statutory exception. One
of those exceptions covers communication with a third
party “for the purpose of acquiring location information
about the consumer” but, even then, prohibits more
than one such contact “unless the debt collector reason-
ably believes that the earlier response of such person is
erroneous or incomplete and that such person now has
correct or complete location information.” 15 U.S.C. §
1692b.... We conclude that the debt collector bears that
burden.

Evankavitch v. Green Tree Servicing, LLC, 793 E3d 355 (3d Cir.

July 13, 2015).  http://law.justia.com/cases/federal/appellate-
courts/ca3/14-1114/14-1114-2015-07-13.html

Minor changes in telemarketing language do not defeat class certifi-
cation. The Third Circuit held that a district court was wrong in
refusing to certify a class. The district court recognized the plain-
tiff’s theory of a sham enterprise, but focused on the fact that dif-
ferent sales pitches were used and different products were pitched.
The Third Circuit vacated, reasoning that the district court did
not adequately consider evidence of the structure of each of the
alleged fraudulent schemes and related FTC investigations. “If
absolute conformity of conduct and harm were required for class
certification, unscrupulous businesses could victimize consumers
with impunity merely by tweaking the language in a telemarket-
ing script or directing some (or all) of the telemarketers not to
use a script at all but to simply orally convey a general theme de-
signed to get access to personal information such as account num-
bers.” Reyes v. Netdeposit, LLC, 2015 WL 5131287 (3d Cir. Sept.
2, 2015).  http://law.justia.com/cases/federal/appellate-courts/

ca3/14-1228/14-1228-2015-09-02.html

Falsity requires all reasonable experts agree. The Fourth Circuit held
that “to state a false advertising claim on a theory that represen-
tations have been proven to be false, plaintiffs must allege that
all reasonable experts in the field agree that the representations
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are false.” “When litigants concede that some reasonable and duly
qualified scientific experts agree with a scientific proposition, they
cannot also argue that the proposition is ‘literally false.” In re
GNC Corp., 789 E3d 505 (4™ Cir. June 19, 2015). http://www.
ca4.uscourts.gov/Opinions/Published/141724.P.pdf

Texas Debt Collection Act award of $75,000 for mental anguish and
$156,775 for attorneys fees is affirmed. The Fifth Circuit reviewed
the scope and liability provisions of the TDCA, and held that any
person, not just debtors, who has sustained actual damages from
a Texas Debt Collection Act violation has standing to sue. The
court also found that the term “actual damages” includes mental
anguish, and significantly that the economic loss rule does not bar
TDCA violations. McCaig v. Wells Fargo Bank (1exas), N.A., 788
E3d 463 (5th Cir. June 10, 2015). http://www.ca5.uscourts.gov/
opinions/pub/14/14-40114-CV0.pdf

Rule 68 offer to individual plaintiff does not moot class action. Plain-
dff filed suit seeking statutory damages for alleged violations of
the Electronic Funds Transfer Act (EFTA), 15 U.S.C. § 1693, et
seq., after he was charged $2.95 for an ATM withdrawal but was
not given notice or informed of the fee. At issue was whether a
Federal Rule of Civil Procedure 68 offer mooted plaintiff’s indi-
vidual claim and the class action claims. Finding the reasoning
of the Ninth and Eleventh Circuits persuasive, the Fifth Circuit
held that an unaccepted offer of judgment to a named plaintiff in
a class action “is a legal nullity, with no operative effect.” Noth-
ing in Rule 68 alters that basic principle. Accordingly, given that
plaintiff’s individual claim was not mooted by the unaccepted of-
fer in this case, neither were the class claims. Hooks v. Landmark
Indus., Inc., 2015 WL 4760253 (5* Cir. Aug. 12, 2015). http://
law.justia.com/cases/federal/appellate-courts/ca5/14-20496/14-
20496-2015-08-12.html

No advertisement, no Telephone
Consumer Protection Act li-
ability. The Sixth Circuit con-
sidered whether a fax from
Medco, titled
Notification,” was an adver-
tisement. The fax stated that
“The health plans of many of your patients have adopted” Medco’s
formulary and asked the receiver to “consider prescribing plan-

No advertisement,
no Telephone Con-
sumer Protection
Act liability.

“Formulary

preferred drugs” to “help lower medication costs for patients.”
-Under the Commission’s analysis, if the primary purpose of the
fax at issue is informational rather than promotional, the TCPA
does not apply. The court began with the TCPA’s definition of
“advertisement” at Section 227(a)(5) as “any material advertising
the commercial availability or quality of any property, goods, or
services.” The court noted that the Federal Communication Com-
missions interpretation of this provision is that if the primary pur-
pose of the fax at issue is informational rather than promotional,
the TCPA does not apply. “That aptly describes the faxes here,”
the court said. “They contain only information—parts of the for-
mulary—and do not seek to promote products or services to make
a profic.” Sandusky Wellness Ctr., LLC v. Medco Health Solutions,
Inc., 788 E3d 218 (6th Cir. June 3, 2015). http://law.justia.com/
cases/federal/appellate-courts/ca6/14-4201/14-4201-2015-06-
03.html
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Telephone Consumer Protection Act imposes direct liability on busi-
ness. The Sixth Circuit held that a plaintiff’s standing in a junk
fax case doesn’t depend on whether it printed out a fax that was
sent to it. The court recognized that receiving an unsolicited fax
injures people in ways other than the waste of paper and ink, and
held that Congress could appropriately allow people to sue over
faxes they never printed. The court also held that under the TCPA
someone who has a fax advertisement for his or her business sent
by a contractor or other third party is directly liable as a principal
if the fax violates the TCPA. Imboff Inv., L.L.C. v. Alfoccino, Inc.,
792 E3d 627 (6th Cir. July 7, 2015). htep://law.justia.com/cases/
federal/appellate-courts/ca6/14-1704/14-1704-2015-07-07.html

Providing a creditor with a cell phone number is ‘prior express consent”
under the Telephone Consumer Protection Act (“TCPA”).  When
the plaintiff obtained a mortgage, he used a home number. Sub-
sequently, he discontinued his home phone service, and notified
the lender that his cell phone was his new contact number. Ul-
timately the plaindiff fell behind on his mortgage, and the cell
number was used by the mortgage company in collection ef-
forts. The Sixth Circuit affirmed the district court’s finding that
the provision of the cell phone number to the mortgage company
was “prior express consent” under the TCPA such that the mort-
gage company’s use of the cell phone number was not in viola-
tion of the TCPA. Hill v. Homeward Residential, Inc., 2015 WL
4978464 (6th Cir. Aug. 21, 2015). http://caselaw.findlaw.com/
us-6th-circuit/1711496.html

Is arbitration a “darling of federal policy”? Writing for the Seventh
Circuit, Judge Richard Posner enforced an arbitration clause,
while questioning the often stated position that arbitration should
be the favored method of dispute resolution or arbitration. “And
it’s not clear why, so far as eliciting the meaning of a given arbitra-
tion clause is concerned, such a clause should be distinguished
from any other clause in a contract.” Judge Posner also hits the
nail on the head when he questions why the defendant even wants
arbitration, when it would easily prevail in court. “But doubtless
it wants arbitration because the arbitration clause disallows class
action arbitration. If the Andermanns’ claims have to be arbitrated
all by themselves, they probably won't be brought at all, because
the Andermanns if they prevail will be entitled only to modest
statutory damages.” Andermann v. Sprint Spectrum L.P, 785 F.3d
1157 (7th Cir. May 11, 2015). http://law.justia.com/cases/fed-
eral/appellate-courts/ca7/14-3478/14-3478-2015-05-11.html

Class satisfied Rule 23’ ascertainability requirement. The district
court certified a plaintiff class of individuals “who purchased
Instaflex within the applicable statute of limitations of the re-
spective Class States for personal use until the date notice is
disseminated,” under Rule 23(a) and (b)(3). The Seventh Cir-
cuit rejected defendant’s argument that Rule 23(b)(3) implies
a heightened ascertainability requirement, noting an implicit
requirement under Rule 23 that a class must be defined clearly
and that membership be defined by objective criteria rather
than by, for example, a class member’s state of mind. In ad-
dressing this requirement, courts have sometimes used the
term “ascertainability.” Class definitions fail this requirement
when they were too vague or subjective, or when class mem-
bership was defined in terms of success on the merits (fail-safe
classes). This class satisfied “ascertainability” Mullins v. Direct
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Digital, LLC, 795 E.3d 654 (7th Cir. July 28, 2015). http://
law.justia.com/cases/federal/appellate-courts/ca7/15-1776/15-
1776-2015-07-28.html

Filing a proof of claim on a time-barred debt is not, alone, a prohib-
ited debt collection practice under the federal Fair Debt Collection
Practices Act (FDCPA). 'The United States Bankruptcy Appellate
Panel for the Eighth Circuit held that since the inclusion of a debt
in a bankruptcy petition is essentially an invitation to the creditor
to file a proof of claim, the mere filing of such a proof of claim,
even for a time barred but otherwise valid debt, is not a violation
of the FDCPA. The Eighth Circuit declined to follow the Elev-
enth Circuit’s recent decision in Crawford v. LVNV Funding LLC,
758 E3d 1254 (11¢h Cir. 2014) which reached a contrary conclu-
sion. In re Gatewood, 533 B.R. 905 (B.A.2. 8" Cir. July 10, 2015).
http://law.justia.com/cases/federal/appellate-courts/ca8/15-
6008/15-6008-2015-07-10.html

Truth in Lending requires a security interest in a primary residence.
The Eleventh Circuit affirmed a grant of summary judgment in
favor of the defendant, alleged to have failed to make proper dis-
closures. The court concluded that defendant did not take the reg-
uisite interest in plaintiffs’ primary residence to trigger the TILA
protections on which plaintiffs rely. Lankborst v. Indep. Sav. Plan
Co., 787 E3d 1100 (11th Cir. May 28, 2015). http://law.justia.
com/cases/federal/appellate-courts/cal1/14-11449/14-11449-
2015-05-29.html

Communication directed to attorney may violate FDCPA. The Elev-
enth Circuit Court of Appeals potentially expanded the scope of
actionable conduct under the Fair Debt Collection Practices Act
(“FDCPA”) to include communications directed to a debtor’s at-
torney. While the court held that it may be a high bar to establish
a violation, litigation related activities are not exempted from cov-
erage under the FDCPA. Miljkovic v. Shafritz ¢ Dinkin, RA., 791
E3d 1291 (11th Cir. June 30, 2015). http://media.cal l.uscourts.

gov/opinions/pub/files/201413715.pdf

To be a debt collector under the Fair Debt Collection Practices Act,
the entity must meet a statutory test. Capital One purchased the
account in question as part of a portfolio of credit card accounts
from HSBC. The plaintiff argued, in keeping with the major-
ity rule, that Capital One fell within the definition of “debt col-
lector” under § 1692a(6)(F)(iii) because the subject debt was in
default at the time it was acquired by Capital One. The Eleventh
Circuit disagreed, stating that before a defendant can be brought
within the scope of the FDCPA, it must satisfy one of the two
“substantive requirements” of the “debt collector” definition:
either having a principal purpose of debt collection or regularly
collecting debts owed or due another. Davidson v. Capital One
Bank (USA), N.A., 2015 WL 4994733 (11th Cir. Aug. 21, 2015).

http://media.cal l.uscourts.gov/opinions/pub/files/201414200.pdf

FEDERAL DISTRICT COURTS

The United States District Court for the Northern District of Cali-
fornia dismissed a proposed class action which alleged that Linke-
dIn was a Consumer Reporting Agency (“CSA”) under the Fair
Credit Reporting Act (‘FCRA’), and that LinkedIn violated the
law with an online feature for businesses to check applicants refer-
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ences on the site without the applicants’ knowledge. The Plaintiffs
unsuccessfully argued that the site’s “Reference Search” feature
produced “Consumer Reports” (“CR”) under the law. The class
representatives used LinkedIn to apply for jobs, alleging that
they were denied employment opportunities after the potential
employers connected with them on LinkedIn, and that LinkedIn’s
provision of the “Reference Search” function to prospective
employers violated the FCRA. The Court rejected this argument
for multiple reasons, including the fact that the LinkedIn feature
is excluded from the FCRA definition of “Consumer Report”
because the applicants voluntarily provide the information with
the intention of LinkedIn publishing it. The Court also held that
because LinkedIn is not a CSA which gathers CR to sell to 3rd
parties for a fee, it could not create a CR. Sweet v. LinkedIn Corp.,
No. 5:14-CV-04531-PSG, 2015 WL 1744254, (N.D. Cal. Apr.

14, 2015).  hteps://docs.justia.com/cases/federal/districtcourts/
california/candce/5:2014cv04531/281365/33

Uber arbitration agreement held
unenforceable. The U.S. District
Court for the Northern District
of California held that both the
2013 and 2014 versions of Uber’s
contracts with its drivers were both procedurally and substantively

Uber arbitration
agreement held
unenforceable.

unconscionable, and, therefore, unenforceable as a matter of Cali-
fornia law. The court found that although plaintiff validly assented
to the terms of the contract, the arbitration provisions were pro-
cedurally unconscionable because the opt-out clause was “incon-
spicuous and incredibly onerous to comply with.” The court also
found the provision was substantively unconscionable because it
is “permeated with substantively unconscionable terms:” it waives
plaintiffs’ right to bring certain claims in any forum, it has an
impermissible fee-shifting clause, a carve-out that “permits Uber
to litigate the claims most valuable to it in court . . . while requir-
ing its drivers to arbitrate those claims . . . they are most likely to
bring against Uber,” and a provision that gives Uber authority to
modify contract terms unilaterally and at any time. Mobhamed v.
Uber Technologies, Inc., No. C-14-5200 EMC, 2015 WL 3749716
(N.D. Cal. June 9, 2015). http://www.employmentlawblog.info/

images/uber%20decision.pdf

The U.S. District Court for the Eastern District of Louisiana bas dis-
missed a potential class action against eBay alleging that the company
was responsible for increasing its users’ risk of identity theft following a
data breach in 2014. The court ruled the plaintiff lacked standing
under Article III of the Constitution to pursue the claims because
the alleged injury was too speculative to meet the “certainly im-
pending” standard established by the Supreme Court in Clapper
vs. Amnesty International USA. Green v. eBay Inc., No. CIV.A.
14-1688, 2015 WL 2066531 (E.D. La. May 4, 2015). http://

law.justia.com/cases/federal/district-courts/louisiana/laedce/2:20
14cv01688/162697/38/

U.S. District Court finds ‘sign-in-wrap” arbitration agreement in-
valid and unenforceable. A court for the Eastern District of New
York defined a new category of online agreement called the “sign-
in-wrap” where text indicates that acceptance of the “terms of use”
is required to continue, but the user never actually has to click
a box accepting the terms of use as in most “clickwrap” agree-
ments. The court held that such a “sign-in-wrap” agreement was
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an insufficient basis upon which to compel arbitration. Berkson

v. Gogo LLC, No. 14-CV-1199, 2015 WL 1600755 (E.D.N.Y.

Apr. 9, 2015).  hueps://www.truthinadvertising.org/wp-content/
uploads/2015/04/Berkson-v-Gogo-memo-and-order.pdf

Clickwrap did not constitute assent. A Tennessee federal judge de-
nied the motion for partial summary judgment as to a breach of
contract claim because there was evidence that the plaindiff did
not actually assent to the “clickwrap agreement” requiring ac-
ceptance of new contract terms on defendant’s website. Despite
defendant’s evidence that the plaintiff’s online account had ac-
cepted a 2009 change in contract terms with a clickwrap accep-
tance, the court held that a factual dispute existed because the
plaindff alleged that he did not access the website or authorize
an agent to do so. Jim Schumacher, LLC v. Spireon, Inc., No.
3:12-CV-625, 2015 WL 3949349 (E.D. Tenn. June 29, 2015).
heep://law.justia.com/cases/federal/districtcourts/tennessee/

tnedce/3:2012cv00625/66200/76/

STATE COURTS

California Supreme Court upholds class action waiver in arbitration
clause. The California Supreme Court rejected arguments that a
class-action ban in an arbitration clause, together with a few other
provisions that were unfavorable to a consumer, rendered the ar-
bitration clause unconscionable. The opinion emphasized that an
arbitration clause, like any other contract, may be challenged on
unconscionability grounds, and that the unconscionability stan-
dard must be “the same for arbitration and non-arbitration agree-
ments.” The Court recognized that under Concepcion a class action
waiver cannot itself be held unconscionable. The other provisions
at issue in the clause, however, did not render it so unfair as to be
unconscionable. Sanchez v. Valencia Holding Co., LLC, 353 P3d
741 (Cal. Aug. 3, 2015). http://law.justia.com/cases/california/
supreme-court/2015/s199119.heml

The right to challenge
an arbitration award
on grounds set forth
in the Federal Arbi-
tration Act cannot be
waived by contract.
A Georgia appellate
court has held that a
contract

The right to challenge
an arbitration award on
grounds set forth in the
Federal Arbitration Act
cannot be waived by
contract.

restricting

the challenging of

an award impinges
on the Georgia Arbitration Code (which is analogous to the
Federal Act) and is unenforceable. Thus, the losing party in the
arbitration can pursue an action in court to vacate or modify the
award pursuant to state and federal arbitration law. Atlanta Floor-
ing Design Centers, Inc. v. R.G. Williams Const., Inc., 773 S.E.2d

868 (Ga. Ct. App. July 16, 2015) https://scholar.google.com/
scholar case?case=18353269951745897592&q=Atlanta+Floorin

g+Design+Centers, +Inc.+v.+R.G.+Williams+Construction, +Inc.,
&hl=en&as sdt=6,44&as vis=1

Arbitration agreement unconscionable and unenforceable. The Ha-
waiian Supreme Court in an aggressive decision applied its state
contract law to conclude that the condo owners did not agree to a
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developer’s arbitration agreement, but held that even if they did,
the agreement was unconscionable because it prohibited both dis-
covery and punitive damages. Under state law, the court found
that the fact that the arbitration clause was not in the sales con-
tract, but in a separate “auxiliary document,” there was no clear
intent to arbitrate. The court also found that the inability of the
condo owners to do discovery deprived them of an adequate al-
ternative forum, and that the preclusion of punitive damages was
“substantively unconscionable” in a contract of adhesion. Naray-
an v. Ritz-Carlton Dev. Co., 350 P.3d 995 (Haw. June 3, 2015).
htep://law.justia.com/cases/hawaii/supreme-court/2015/scwc-12-

0000819.html

lowa Supreme Court affirms summary judgment against casino pa-
tron who claimed she won a large “bonus” award. Patron won 185
credits, or $1.85, while playing a penny slot machine at a Ca-
sino. At the same time, a message appeared on the screen stat-
ing, “Bonus Award - $41797550.16.” The game rules, which were
available when the player started to play, did not provide for any
kind of bonus. They also included the statement “MALFUNC-
TION VOIDS ALL PAYS AND PLAYS.” Patron filed suit assert-
ing breach of contract, estoppel, and consumer fraud. The court
affirmed the lower court summary judgment in favor of defen-
dant on all three counts. McKee v. Isle of Capri Casinos, Inc., 864
N.W.2d 518 (Iowa April 24, 2015). htep://law.justia.com/cases/

iowa/supreme-court/2015/140802.html

Slip and fall in Hospital is not a health care liability claim. The Texas
Supreme Court reversed a trial and appellate court ruling that dis-
missed the plaintiffs claim for failure to comply with the Texas
Medical Liability Act. The supreme court held the Act did not
apply because the plaintiffs claim was based on safety standards
and had nothing to do with the providing of health care. Ross ».
St. Lukes Episcopal Hosp., 462 S.W.3d 496 (Tex. May 1, 2015).
http://law.justia.com/cases/texas/supreme-court/2015/13-0439.

html

Exemplary damages cap is not an affirmative defense. The Texas Su-
preme Court held that: (i) the exemplary damages cap, Tex. Civ.
Prac. & Rem. Code § 41.008(b), is not a matter “constituting an
avoidance or affirmative defense” and need not be affirmatively
pleaded because it applies automatically when invoked and does
not require proof of additional facts, and (ii) because Petitioner
timely asserted the cap in her motion for new trial, the exemplary
damages must be capped at $200,000. Zorrilla v. Aypco Constr.
11, LLC, No. 14-0067, 2015 WL 3641299 (Tex. June 12, 2015).
http://law.justia.com/cases/texas/supreme-court/2015/14-0067.

html

Demand letter from EPA constitutes a ‘Suit.” The Texas Supreme
Court held that a demand letter from the EPA to a potentially
responsible party (“PRP”) under CERCLA and administrative
proceedings under CERCLA constitute a “suit” that triggers an
insurer’s obligations under a CGL policy. McGinnes Indus. Maint.
Corp. v. Phoenix Ins. Co., No. 14-0465, 2015 WL 4080146

(Tex. June 26, 2015). http://law.justia.com/cases/texas/supreme-
court/2015/14-0465-0.html
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Arbitration provision
that excepted any fee
claims by attorney
from its scope but re-
quire client arbitrate
all claims, was not
substantively uncon-
scionable.

Arbitration  provision
that excepted any fee
claims by attorney from
its scope but require cli-
ent arbitrate all claims,
was not substantively
unconscionable.  The
Texas Supreme Court
reversed a lower court
ruling that an arbitra-
tion clause was sub-
stantively one-sided,
unconscionable and

unenforceable. The supreme court noted, “In sum, although

the provision was one-sided in the sense that it excepted any

fee claims by Royston, Razor from its scope, excepting that one

type of dispute does not make the agreement so grossly one-

»

sided so as to be unconscionable.

Royston, Rayzor, Vickery, &

Williams, LLP v. Lopez, No. 13-1026, 2015 WL 3976101 (Tex.
June 26, 2015). htep://law.justia.com/cases/texas/supreme-

court/2015/14-0109.html
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RECENT DEVELOPMENTS

DECEPTIVE TRADE PRACTICES AND WARRANTIES

DTPA UNCONSCIONABILITY IS AN OBJECTIVE STAN-
DARD

WORKERS COMPENSATION STATUTE PREEMPTS
DTPA.

Vause v. Liberty Ins. Corp., 456 S.W.3d 222 (Tex. App.—San
Antonio 2014).

hetp://caselaw.findlaw.com/tx-court-of-appeals/1685261.html

FACTS: Appellant Kathryne Vause (“Vause”) injured herself
while working at a restaurant. The restaurant’s workers’ com-
pensation insurer, Appellees Liberty Insurance Corporation and
Justin A. Smith (“Liberty Insurance”), investigated and subse-
quently denied Vause’s claim. Vause alleged that Liberty Insur-
ance violated provisions of the insurance code and the DTPA.

The trial court granted Liberty Insurance’s motion for summary
judgment. Vause appealed.

HOLDING: Affirmed.

REASONING: Vause argued that Liberty Insurance, as both
insurer and insurer’s underwriter, engaged in unconscionable
trade practices by failing to adequately investigate her claim and
by improperly refusing and/or delaying payment of benefits. In
assessing the unconscionability of Liberty Insurance’s allega-
tions under the DTPA the court of appeals noted that an the
DTPA employs an objective standard, whereby intent or knowl-
edge of wrongdoing on the part of the alleged offending party, is
irrelevant. The court of appeals rejected Vause’s DTPA claims in
their entirety by holding that the workers” compensation statute
under the insurance code was Vause’s exclusive remedy, thereby
precluding recovery under the DTPA.

CONSUMER CREDIT

TRUTH IN LENDING REQUIRES A SECURITY INTER-
EST IN A PRIMARY RESIDENCE

Lankhorst v. Indep. Sav. Plan Co., 787 E3d 1100 (11th Cir.
2015).

hteps://scholar.google.com/scholar_case?case=68991924520619
03203&hl=en&as sdt=6&as vis=1&oi=scholarr

FACTS: Plaintiffs, (“The Lankhorsts”), moved to Orange Park,
Florida in 2010. After moving into their new home, they be-
gan receiving calls from WET, Inc. (“WET”) soliciting the sale
of a water treatment system. The Lankhorsts agreed to purchase
the treatment system and indicated on the Purchase Agreement
that they intended to
seck financing for the
purchase. The WET
salesman told the
Lankhorsts that they
would qualify for a
low interest rate. Fol-
lowing the installa-
tion of the treatment

The circuit court found
that the provision in
question added noth-
ing that a judgment

in the state of Florida
would not already pro-

vide, and was not a system, | Defendant,
T, Independent Sav-
security interest. ings Plan Company,
(“ISPC”)  delivered

the Credit Agreement, at which time, Lankhorst discovered that
the interest rate was 17.99%.

The Lankhorsts filed suit alleging that ISPC violated the
Truth in Lending Act by failing to disclose examples of minimum
payments and the maximum repayment period for this “extension
of credit which is secured by the consumer’s principal dwelling.”
The district court granted summary judgment in favor of ISPC,
finding that the Credit Agreement did not convey a security inter-
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est in the Plaintiffs’ residence violating the Truth in Lending Act.
The Lankhorsts appealed.

HOLDING: Affirmed

REASONING: Subsections 15 U.S.C. § 1635 & 1637a, the
Truth in Lending Act, apply to a security interest in a primary
residence. The Eleventh Circuit found that the judgment against
the debtor, as opposed to the Credit Agreement or the UCC, gave
rise to the potential lien against the home. Florida state law con-
verts any judgment to a lien against real property independent of
any contract. The Eleventh Circuit also found that the provision
in question added nothing that a judgment in the state of Florida
would not already provide, and was not a security interest.

LOAN AGREEMENT THAT OBLIGATED BORROWER
TO PAY FEES OF ATTORNEY HIRED TO COLLECT DID
NOT COVER FEES INCURRED DEFENDING CLAIMS BY
BORROWER

Clark v. Missouri Lottery Comm’n, S.W.3d (Mo. Ct.
App. 2015).
http://law.justia.com/cases/missouri/court-of-appeals/2015/

wd78060.html

FACTS: Gary Michael Clark, (“Clark”), won the Missouri
Lottery, with a payout of $50,000.00 per year for the rest
of his life, with a minimum payout of thirty years. Clark ex-
ecuted an agreement to deposit lottery payments in an account
at Community Bank in order to secure a loan from the same
bank. Clark brought a declaratory judgment action against the
Missouri Lottery Commission and Community Bank of El
Dorado Springs (“the Commission”) to declare the agreement
void and unenforceable. Clark argued that the state lottery
prohibited the assignment of his lottery prizes by the Commis-
sion. Thus, the assignment of his lottery payments to secure
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RECENT DEVELOPMENTS

two loans from Community Bank was invalid.

The circuit court granted summary judgment against
Clark and in favor of the Commission. Clark appealed.
HOLDING: Affirmed.
REASONING: The appellate court stated that Community Bank
failed to establish that it was entitled to attorney’s fees under the
terms of the loan agreement. The loan agreement had a provision
that stated Clark agreed to pay the fees incurred by Community
Bank if the bank hired an attorney to collect on the notes.

The appellate court found that this case was not a collec-
tion case brought by Community Bank, but rather a declaratory
judgment action created by Clark to determine the validity of the
assignment of his lottery winnings and the loan agreement cre-
ated therefrom. The court further determined that Community
Bank’s motion for attorney’s fees was lacking an adequate expla-
nation as to how the facts and circumstances of the current case
entitled them to attorney’s fees under the provision of the loan
agreement.

DEBT COLLECTION

FILLING A PROOF OF CLAIM ON A TIME-BARRED
DEBT IS NOT, STANDING ALONE, A PROHIBITED
DEBT COLLECTION PRACTICE UNDER THE FEDERAL
FAIR DEBT COLLECTION PRACTICES ACT

Gatewood v. CP Medical, LLC F3d. (8th Cir. 2015).

http://law.justia.com/cases/federal/appellate-courts/ca8/15-

DEBT COLLECTOR DOES NOT HAVE AN OBLIGATION
UNDER THE FDCPA TO INFORM CONSUMER OF TAX
CONSEQUENCES

Altman v. J.C. Christensen & Assocs., 786 E3d 191 (2d Cir. N.Y.
2015).
http://law.justia.com/cases/federal/appellate-courts/ca2/14-

6008/15-6008-2015-07-10.html

FACTS: Mr. and Mrs. Gatewood (“the Gatewoods”) filed a
Chapter 13 bankruptcy petition. CP Medical’s agent timely
filed a proof of claim. The court confirmed the Chapter 13 plan,
proposing monthly payments and a pro rata distribution to un-
secured creditors. The
Gatewoods subsequently
fell behind on their plan
payments and converted
the case to a Chapter 7.

After  confirma-
tion, but during the pen-
dency of the Chapter 13
case, the Gatewoods filed
an adversary proceeding against CP Medical for monetary dam-
ages caused by a violation of the Fair Debt Collection Practices
Act (“FDCPA”). The Gatewoods asserted that by filing a claim
on a debt that is time-barred, CP Medical engaged in “false, de-
ceptive, misleading, unfair and unconscionable” debt collection
practice in contravention of the FDCPA.

The bankruptcy court granted CP Medical’s motion for

summary judgment. The Gatewoods appealed.
HOLDING: Affirmed.
REASONING: The Eighth Circuit reasoned that filing an accu-
rate proof of claim containing all the required information, in-
cluding the timing of the debt, standing alone, is not a prohibited
debt collection practice. The court reasoned there is no need to
protect debtors who are already under the protection of the bank-
ruptcy court, and there is no need to supplement the remedies
afforded. The bankruptcy court and court officers protect debtors
from abusive collection practices, and the Bankruptcy Code pro-
vides adequate remedies for potential creditor misconduct. The
court refused to insert judicially created remedies into Congress’s
carefully calibrated bankruptcy scheme, thus tilting the balance of
right and obligations between debtors and creditors.

The bankruptcy
court and court offi-
cers protect debtors
from abusive collec-
tion practices.
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2240/14-2240-2015-05-14.html

FACTS: Defendant, Christensen & Associates (“Christensen”)
was hired to collect debts owed by Plaintiff, Issac Altman, (“Alt-
man”) on his credit card bills. Christensen offered to settle Alt-
man’s debts for a lesser amount than his total balance. Altman
alleged that Christensen violated the FDCPA by not warning Alt-
man that his tax liability may increase from cancellation of debt
income. The trial court ruled that Christensen did not owe a duty
to Altman to inform him of possible tax consequences. Altman
appealed.

HOLDING: Affirmed.

REASONING: The appellate court held that Christensen was
not deceptive by his failure to disclose tax consequences, because
the letter expressly stated that the savings were based on the “out-
standing account balance” and not on tax liability. The appel-
late court reasoned that the scope of the FDCPA was to protect
debtors from abusive debt collection practices, and requiring a
debt collector to disclose potential tax consequences is outside the

scope of the FDCPA.

TEXAS BREACH OF CONTRACT CLAIM IS NOT PRE-
EMPTED BY THE FEDERAL HOME OWNER’S LOAN
ACT

TEXAS NEGLIGENT MISREPRESENTATION CLAIM IS
PREEMPTED BY THE HOLA

TEXAS DEBT COLLECTION ACT CLAIM IS NOT PRE-
EMPTED BY THE HOLA

Barzelis v. Flagstar Bank, ES.B., 784 E3d 971, 973 (5th Cir.
2015).

htep://www.gpo.gov/fdsys/granule/USCOURTS-ca5-14-10782/
USCOURTS-ca5-14-10782-0

FACTS: Stacy Barzelis (“Mortgagor”) brought action in Texas
state trial court against Flagstar Bank (“Lender”) for wrongful
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foreclosure, breach of contract, negligent misrepresentation, vio-
lation of the Texas Debt Collections Act (“TDCA”) and violation
of the Real Estate Settlement and Procedures Act (“RESPA”).

The trial court removed the case to federal court. The
federal district court dismissed the state law claims and granted
summary judgment on the RESPA claim. Mortgagor appealed
the dismissal of the case claiming it was preempted by the Home
Owner’s Loan Act (“HOLA”) of 1933.

HOLDING: Affirmed in part and reversed in part.

REASONING: The court examined the substance of the HOLA
and determined that the Mortgagor’s breach of contract claim was
not preempted. Initially the court found that Section 51.002(d)
was preempted, however, the claim was reversed because it did
not address the alleged breaches of the actual security instrument.

The court determined that the Mortgagor’s negligent
misrepresentation claim was, however, preempted by HOLA.
The court noted that the Mortgagor had asserted that in mailed
notices the Lender had negligently misrepresented the status of
her loan and foreclosure sale. The court held her claim was based
on misstatements in disclosures contained in credit related docu-
ments and, therefore, preempted under the HOLA.

Finally, the court found the TDCA claim was not pre-
empted by the HOLA because the essential purpose of the TDCA
is to limit coercive and abusive behavior by all those seeking to
collect debts. This is not something that burdens lending in the
same way, as for example, a specific mandate on interest rates.

Thus, the TDCA is not preempted by the HOLA.

UNDER THE FAIR DEBT COLLECTION PRACTICES
ACT PLAINTIFF NEED NOT PROVE KNOWLEDGE OR
INTENT TO ESTABLISH LIABILITY

FDCPA PLAINTIFF NEED NOT SHOW ACTUAL DAM-
AGES

Wise v. Zwicker & Assocs., 780 E3d 710 (6th Cir. 2015).
http://www.leagle.com/decision/In%20FC0%2020150312143.
xml/WISE%20v.%20ZWICKER%208&%20ASSOCS.,%20P.C.

FACTS: Plaintiff, Dawson Wise (“Wise”), defaulted on a credit
card account held with American Express. American Express re-
tained Defendant, Zwicker & Associates, P.C. (Zwicker), to col-
lect the debt. Two
attorneys for Zwick-
er contacted Wise
and demanded pay-
ment on the debt, as
well as attorney’s fees
for their collection
activities. Wise filed
suit against Zwicker,
claiming the de-
mands for attorney’s fees violated the FDCPA. Zwicker filed for
summary judgment, which the court granted. Wise appealed.
HOLDING: Aflirmed in part, reversed in part.

REASONING: The court concluded that “[u]nder the FDCPA,
a plaintiff does not need to prove knowledge or intent to es-
tablish liability, nor must he show actual damages.” The risk
of penalties under the FDCPA is placed solely on the debt col-

The risk of penalties
under the FDCPA is
placed solely on the
debt collector engaged
in an activity that is not
entirely lawful.
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lector engaged in an activity that is not entirely lawful, thus
relieving consumers from exposure to “unlawful debt collector
behavior without a possibility for relief.” As a result, “if a debt
collector seeks fees to which it is not entitled,” they have com-
mitted a FDCPA violation on its face regardless of whether or
not there was a court issued statement prohibiting the collection
of the fees.

The court also noted that the FDCPA authorizes an
award of statutory damages or equitable relief, without a re-
quirement the consumer prove any actual damages.

DEBT COLLECTOR HAS BURDEN TO PROVE A THIRD
PARTY COMMUNICATION FITS WITHIN AN EXCEP-
TION PROVIDED BY THE FDCPA

Evankavitch v. Green Tree Servicing, LLC, F.3d (3rd
Cir. 2015).
http://www2.ca3.uscourts.gov/opinarch/141114p.pdf

FACTS: Evanka-
vitch, defaulted
on a mortgage that
was later assigned to
Green Tree Servic-
ing LLC, (“Green
Tree”). After fail-
ing to reach Evan-
kavitch  personally,
Green Tree made
numerous  unsuc-
cessful phone calls
to Evankavitch’s daughter and neighbors asking them to tell
Evankavitch to contact Green Tree regarding the mortgage.
Once Evankavitch learned of Green Tree’s communi-
cations with her daughter and neighbors, she filed suit against
Green Tree, claiming that Green Tree violated the FDCPA by
impermissibly contacting third parties in its debt collection ef-
forts. The district court entered judgment in Evankavitch’s favor
for $1,000. Green Tree appealed.
HOLDING: Affirmed.
REASONING: The Third Circuit court noted that as a gen-
eral rule, the FDCPA forbids a “debt collector from contacting
third parties in its attempts to collect a consumer’s debt.” An
exception to this rule exists when the communications are made
“for the purpose of acquiring location information about the
consumer.” However, a debt collector may not contact a third
party regarding location information more than once “unless
the debt collector reasonably believes that the earlier response
of such [third party] is erroneous or incomplete and that such
[third party] now has correct or complete location information.”
The court indicated five factors in determining wheth-
er the consumer or the debt collector has the burden of proving/
disproving the applicability of the third party exception to the
general FDCPA rule. Those factors include: (1) whether a de-
fense is a statutory exception, (2) whether the statutory scheme
indicates which party has the burden, (3) whether a plainciff
will be unduly prejudiced by the assertion of a defense, (4)
which party has control of the information necessary for prov-
ing/disproving the defense, and (5) policy considerations. After

The Third Circuit court
noted that as a general
rule, the FDCPA forbids
a “debt collector from
contacting third par-
ties in its attempts to
collect a consumer’s
debt.”
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reviewing these factors, the court concluded that the debt col-
lector exception to third party communication is an affirmative
defense that must be proved by the debt collector for the excep-
tion to the general FDCPA rule to apply.

ANY PERSON, NOT JUST A DEBTOR, WHO HAS SUS-
TAINED ACTUAL DAMAGES FROM A TEXAS DEBT
COLLECTION ACT VIOLATION HAS STANDING TO
SUE

ACTUAL DAMAGES INCLUDE MENTAL ANGUISH

ECONOMIC LOSS RULE DOES NOT BAR TDCA VIOLA-
TIONS

McCaig v. Wells Fargo Bank (Texas), 788 E3d 463 (5th Cir.
2015).
http://www.ca5.uscourts.gov/opinions%5Cpub%5C14/14-

40114-CV0.pdf

FACTS: Plaintiffs, David and Marilyn McCaig (“the McCaigs”)
took over Allie McCaig’s mortgage payments after her death. The
loan soon fell into default and the McCaigs entered into settle-
ment and forbearance agreements with the mortgage holder, De-
fendant, Wells Fargo Bank (“Wells Fargo”). The agreements pro-
vided that Wells Fargo would not foreclose on the property so

long as the McCaigs
The court held that a  followed the payment
violator of the TCDA P * borp i ihe
should not be shielded Ciig adhered 10 the
from liability under plan, but Wells Fargo
the economic loss rule initiated the foreclo-
simply because there
are existing contracts

sure process and the
dispatch of multiple
between the parties.

erroneous notices of
default. The McCaigs
filed suit.

The district court
found that Wells Fargo breached its agreements with the McCaigs
violating the TDCA. The McCaigs were awarded $75,000 each
for mental anguish damages and $156,775 in attorney’s fees, in
addition to other forms of monetary relief. Wells Fargo appealed.
HOLDING: Affirmed in part, vacated and remanded in part.
REASONING: In determining whether the McCaigs had stand-
ing to sue, the circuit court first looked to the statutory scheme
of Texas Financial Code § 392.403. The Fifth Circuit concluded
that the statute “provides for remedies for ‘any person” adversely
affected by prohibited conduct, not just parties to the consumer
transaction.” Monroe v. Frank, 936 S.W.2d 654, 660 (Tex. App.
1996). The McCaigs lack of an interest in the property and the
fact that they were not parties or obligors to the mortgage did not
matter to the court’s standing analysis.

The court then asserted that the Bentley case stands for
the proposition that “mental anguish is a form of ‘actual dam-
ages’,” thus, qualifying the McCaigs as an appropriate party to
bring suit against Wells Fargo. Bentley v. Bunton, 94 S.\W.3d 561,
604 (Tex. 2002).

The court continued to evaluate whether the economic
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loss rule barred the McCaig’s claims. The economic loss rule gen-
erally prevents recovery for mistakes that solely involve a breach of
contract. The first step in the economic loss analysis is to look to
see if there is an independent duty based in tort for the McCaigs
claims. That duty may be based on a breach of contract so long
as the duty is “independent of the contractual undertaking and
the harm suffered is not merely the economic loss of a contractual
benefit.” In that type of situation, the economic loss rule will not
bar recovery.

The court held that a violator of the TCDA should not
be shielded from liability under the economic loss rule simply
because there are existing contracts between the parties. Even
though Wells Fargo’s mistakes constituted a contractual breach of
its agreements with the McCaigs, Wells Fargo was still liable for
violating the TDCA because it breached the TDCA’s independent

statutory duty.

DEMANDING FEES IN FORECLOSURE COMPLAINT IN
A'WAY CONTRARY TO THE UNDERLYING AGREEMENT
IS ACTIONABLE UNDER THE FDCPA

Kaymark v. Bank of Am., N.A., 783 E3d 168 (3d Cir. 2015).

htep://law.justia.com/cases/federal/appellate-courts/ca3/14-
1816/14-1816-2015-04-07.html

FACTS: Appellant, Kaymark, defaulted on a mortgage held by,
Appellee, Bank of America, N.A. (“BOA”). On behalf of BOA,
Appellee, Udren Law Offices, PC. (“Udren”) initiated foreclo-
sure proceedings against Kaymark in state court. The terms of
the mortgage allowed the lender to charge the borrower fees for
services preformed and expenses incurred in connection with the
borrowers default. The foreclosure complaint filed in the foreclo-
sure proceedings listed not-yet-incurred fees as due and owing.

Kaymark filed suit, alleging BOA violated the FDCPA

by attempting to collect fees for legal services not-yet-preformed.
The district court granted BOA’s motion to dismiss, concluding
neither the mortgage contract nor state or federal law prohibit the
inclusion of not-yet-incurred fees. Kaymark appealed.
HOLDING: Affirmed in part, reversed in part.
REASONING: The Fifth Circuit first determined whether BOA
used a false, deceptive, or misleading representation to collect a
debt. The court found that the most natural reading of the mort-
gage contract was that BOA was not authorized to collect fees for
not-yet-performed legal services and expenses. Because Kaymark
agreed to pay attorneys fees and other expenses that were actually
incurred with the default, not fees that might occur, the foreclo-
sure complaint form, which included these not-yet-incurred fees
was actionable under the FDCPA.

The court also refused to find that a communication
could be uniquely exempted from the FDCPA because it is a for-
mal pleading or, in particular, a complaint. In the instant case,
the foreclosure action met the broad definition of debt collec-
tion under the FDCPA because the complaint was directed at
Kaymark in an attempt to collect on his debt, thereby actionable
under the FDCPA.
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TO BE A DEBT COLLECTOR UNDER THE FAIR DEBT
COLLECTION PRACTICES ACT, ENTITY MUST MEET
STATUTORY TEST

Davidson v. Capital One Bank, F.3d (11th Cir. 2015).

FACTS: HSBC Bank Nevada, N.A. (“HSBC”) filed suit against
Keith Davidson (“Davidson”) to collect on a credit card account.
The parties entered into a settlement agreement, whereby David-
son agreed to pay $500 to HSBC Bank Nevada, N.A. (“HSBC”)
to dismiss its collection action. Davidson defaulted on the pay-
ments and the loan was later acquired by Capital One Bank
(USA), N.A. (“Capital One”). Capital One filed suit against
Davidson to collect on the same credit card account alleging the
account was delinquent $1,149.96. Davidson responded by filing
a class action suit claiming that Capital One’s activities violated
the FDCPA.

Capital One moved to dismiss Davidson’s action for
failure to allege that Capital One was a “debt collector” for the
purposes of the FDCPA. The district court dismissed the action,
stating that whether the account was in default at the time it was
acquired had no bearing on whether Capital One satisfied the
statutory definition of a “debt collector,” but they did not meet
the definition of debt collector under the FDCPA. Davidson ap-
pealed.

HOLDING: Affirmed.
REASONING: The court began with the definition of “debt
collector” under § 1692a(6) of the FDCPA. The Act defines “debt
collector” to mean: (1) “any person who uses any instrumentality
of interstate commerce or the mail in any business the principal
purpose of which is the collection of any debts,” or (2) any per-
son “who regularly collects or attempts to collect, directly or indi-
rectly, debts owed or due or asserted to be owed or due another.”
The court defined a “creditor” as “any person to the extent that
he receives an assignment or transfer of debt in default solely for
the purpose of facilitating collection of such debt for another.”
Davidson argued based on the exclusion under the FDCPA, that
if the debt was in default at the time it was acquired, the entity is
a “debt collector”, but if the debt was not in default at the time it
was acquired, the entity is a “creditor.”

The court rejected Davidson’s argument stating where
a person does not fall within any of the six statutory exclusions
under the FDCPA, he is not deemed a “debt collector,” and the
statutory definition of “debt collector” applies without regard
to the default status of the underlying debt. Davidson failed to
plausibly allege that Capital One was a “debt collector” under the
FDCPA and the “principal purpose” of Capital One’s business
was debt collection. Therefore, Captial One was not subject to

liability under the FDCPA.

ARBITRATION

IS ARBITRATION A “DARLING OF FEDERAL POLICY?”

Andermann v. Sprint Spectrum L.B, 785 F.3d 1157 (7th Cir.
2015).
http://media.ca7.uscourts.gov/cgi-bin/rssExec.
pl2Submit=Display&Path=Y2015/D05-11/C:14-3478:]:Posner:
aut: T:fnOp:N:1549408:S:0

FACTS: Plaintiffs, (“the Andermanns”), obtained mobile phone
service from U.S. Cellular in 2000 under a renewable two-year
contract that was last renewed in 2012. The contract contained
a arbitration clause providing that all disputes arising out of the
contract would be resolved by binding arbitration and that the
arbitration agreement would survive termination of the agree-
ment. The contract also provided that U.S. Cellular could assign
the agreement without notifying the Andermanns. In May 2013,
U.S. Cellular assigned the contract to Defendant, (“Sprint”)
without notice to the Andermanns. Sprint sent the Andermanns
a letter informing them of the sale and that their mobile phone
service agreement would be terminated on January 31, 2014 due
to the incompatibility of Sprint’s network with the Andermanns’
phones. Sprint followed the letter with six calls.

The Andermanns brought suit in federal district court
alleging that these calls contained unsolicited advertisements in
violation of the Telephone Consumer Protection Act (“TCPA”).
Sprint responded by asking the court for an order to arbitrate
based on the contract and the presumption in favor of arbitration.
The district court denied Sprint’s motion to compel arbitration.
Sprint appealed.
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HOLDING: Reversed and Remanded.

REASONING: The district court ruled for the Andermanns on
the grounds that the dispute arose after the contract was terminat-
ed, thus, the dispute regarding the legality of the calls could not
have arisen out of the
contract. The Seventh
Circuit, ruled that
Sprint was entitled to
arbitrate, finding that
the service agreement
allowed the assign-
ment leading to the
incompatibility of the
Andermann’s phones
and the ultimate rea-
son for the disputed
calls. The court rea-
soned that the calls
were  necessary in
Sprints efforts to re-
tain the Andermanns
as customers, thus the Andermanns were required to arbitrate be-
cause the dispute clearly arose from the assignment clause within
the agreement.

In his discussion of arbitration, Judge Posner discussed
the presumption that arbitration is the favored method of dispute
resolution. He stated:

Sprint gilds the lily, however, in telling us that arbitra-

tion is a darling of federal policy, that there is a presump-

It’s not clear that arbi-
tration, which can be
expensive because of
the high fees charged
by some arbitrators
and which fails to
create precedents to
guide the resolution
of future disputes,
should be preferred to
litigation.
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tion in favor of it, that ambiguities in an arbitration
clause should be resolved in favor of arbitration, and on
and on in this vein. It’s true that such language (minus
the “darling”) appears in numerous cases. E.g., Moses H.
Cone Memorial Haspiml v. Mercury Construction Corp.,
460 U.S. 1, 24-25 (1983); Kiefer Specialty Flooring, Inc.
v. Tarkett, Inc., 174 E3d 907, 909 (7th Cir. 1999). But
the purpose of that language is to make clear, as had
seemed necessary because of judges’ historical hostility
to arbitration, that arbitration was no longer to be dis-
favored—especially in labor cases, see, e.g., Granite Rock
Co. v. International Brotherhood of Teamsters, 561 U.S.
287, 298-99 (2010), where arbitration is now thought
a superior meth- od of dispute resolution to litigation.

The Federal Arbitration Act is inapplicable to
labor disputes, however, and merely makes clauses pro-
viding for the arbitration of disputes arising out of trans-
actions involving interstate or foreign commerce, as the
dispute in this case is conceded to arise, enforceable in
federal and state courts. 9 U.S.C. §§ 1, 2. The issue is
then one of interpreting the clause to see whether it cov-
ers the dispute. It’s not clear that arbitration, which can
be expensive because of the high fees charged by some
arbitrators and which fails to create precedents to guide
the resolution of future disputes, should be preferred to
litigation. And it’s not clear why, so far as eliciting the
meaning of a given arbitration clause is concerned, such
a clause should be distinguished from any other clause
in a contract.

COURT FINDS WAIVER OF ARBITRATION BASED ON
SEVENTEEN MONTHS AND MORE THAN 1,300 AT-
TORNEY HOURS

Oregel v. PacPizza, LLC, F3d (Cal. Ct. App. 2015).

http://www.consumerfinancelitigation.com/uploads/file/Ore-
gel%20v%20PacPizza%20A141947.PDF

FACTS: Plaintiff, Julio Oregel (“Oregel”), was a former employee
of Defendant, PacPizza, LLC (“PacPizza”). Oregel brought a class
action suit against PacPizza alleging they failed to reimburse de-
livery drivers for necessary expenses in violation of Labor Code §
2802 and California’s unfair competition law. Following seven-
teen months of litigation, extensive discovery request and more
than 1,300 working hours attorneys spent related to Oregel’s
motion for class certification, PacPizza filed a petition to compel
arbitration.

The district court denied PacPizza’s petition to compel
arbitration, concluding that they had waived their right to arbi-
trate Oregel’s claims. PacPizza appealed.

HOLDING: Affirmed.

REASONING: The court disagreed as to the applicability of the
futility rule to this case, and identified three reasons why PacPizza
had waived their right to arbitrate. First, PacPizza waited to file
their petition for arbitration until after Oregel filed his motion for
class certification, taking the opportunity to examine the motion
and supporting evidence. Only then did they strategically file their
petition for arbitration, rather then failing to file due to the futility.

Secondly, PacPizza acted inconsistently with their right
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to arbitrate by actively participating in the seventeen-month long
litigation process while maintaining their silence on arbitration.
They failed to plead arbitration as an affirmative defense, de-
manded a jury trial, paid jury fees, attended two case manage-
ment cases and actively participated in the extensive discovery re-
lated to Oregel’s class claims. The court stated these actions would
lead any plaintiff to believe that he or she had to fully prepare for
a full trial, thereby supporting a claim of waiver.

Third, PacPizza waived its right to arbitrate by causing
an unreasonable and unjustified seventeen-month delay. PacPizza
created substantial prejudice for Oregel by causing him to incur
substantial expenses of over 1,300 hours and $19,990 in costs as-
sociated with his class certification motion.

CALIFORNIA SUPREME COURT UPHOLDS CLASS AC-
TION WAIVER IN ARBITRATION CLAUSE

Sanchez v. Valencia Holding Company, LLC 353 P.3d 741 (Cal.
2015).
http://appellatecases.courtinfo.ca.gov/search/case/mainCas-
eScreen.cfm?dist=0&doc_id=2001577&doc_1n0=S199119

FACTS: Plaintiff-Respondent, Gil Sanchez (“Sanchez”), an auto-
mobile purchaser, entered into an automobile sales contract with
Defendant-Appellant, Valencia Holding Company, LLC (“Va-
lencia”). The contract contained an arbitration agreement with
a provision waiving the right to class action litigation or arbitra-
tion, and a provision stating that if the class waiver was deemed
unenforceable, the entire agreement shall be unenforceable. San-

chez filed a class action
“We hold that Con- lawsuit and alleged Va-
- - lencia violated the Con-
cepcion requires sumer Legal Remedies
enforcement of the Act (“CLRA”) by mak-
class waiver but does ing false representations
. about the condition of
not limit the uncon- the vehicle. Sanchez ar-
scionability rules gued that a class action
applicable to other
provisions of the ar-
bitration agreement.”

was appropriate despite
the inclusion of a class
action waiver in the ar-
bitration clause.

The trial court
held that both the class action waiver and the entire agreement
were unenforceable on the ground that the CLRA expressly pro-
vided for class action proceedings and declared this to be an un-
waivable right. Subsequently, in Concepcion, the United States
Supreme Court held that the Federal Arbitration Act (“FAA”)
barred absolute class waivers in consumer arbitration agreements
and preempted state law to the contrary. The Supreme Court not-
ed, however, that “the FAA does not preempt generally applicable
contract defenses, such as fraud, duress, or unconscionability.”
The court of appeals declined to decide whether the class action
waiver was at issue and held that the arbitration appeal provision
and the arbitration agreement as a whole were unconscionably
one-sided. The California Supreme Court granted review.
HOLDING: Reversed and remanded.

REASONING: The court first stated that class arbitration waivers

in consumer contracts are unconscionable when they are found in
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a setting in which disputes between the contracting parties pre-
dictably involve small amounts of damages and when it is alleged
that the party with the superior bargaining power has carried out
a scheme to deliberately cheat large numbers of consumers out
individually of small sums of money. The court noted that the
unconscionability standard is the same for arbitration and non-
arbitration agreements.

The court noted that under Concepcion the CLRA’s
anti-waiver provision was preempted insofar as it barred class
waivers in arbitration agreements covered by the FAA. The court
explained that a state rule invalidating class waivers interferes with
arbitration’s fundamental attributes of speed and efficiency and
disfavors arbitration as a practical matter and must be preempted
by the FAA. “We hold that Concepcion requires enforcement of
the class waiver but does not limit the unconscionability rules
applicable to other provisions of the arbitration agreement.”

ARBITRATION AGREEMENT IS AMBIGUOUS AND UN-
ENFORCEABLE

Narayan v. Ritz-Carlton Dev. Co., Inc., 350 P3d 995 (Haw.
2015).

https://scholar.google.com/scholar case?case=11694822164135
602215&hl=en&as sdt=6&as vis=1&oi=scholarr

FACTS: Plaintiffs, Krishna Narayan et al. (“‘Homeowners”), pur-
chased ten condominium units that were developed and managed
by Defendants, the Ritz-Carlton Development Company and the
Ritz-Carlton Management Company (“Respondents”). The de-
veloper defaulted on its loans and Marriot pulled its Ritz-Carlton
branding and operating funds, leaving the Homeowners with the
responsibility of covering the multi-million dollar shortfall.

The Homeowners sued the Respondents for breach of
fiduciary duty, access to books and records and injunctive/de-
claratory relief. Respondents filed a motion to compel arbitration
based on the arbitration provision in the condominium declara-
tion. The circuit court denied the Respondents’ motion and the
Respondents appealed. The intermediate court of appeals held
that that the parties had entered a valid agreement to arbitrate
and that the dispute fell within the scope of the agreement. The
Homeowners appealed.

HOLDING: Vacated and remanded.

REASONING: The Homeowners argued that they had not
agreed to arbitration terms “buried” in the condominium dec-
laration, and that the terms of their purchase agreements created
ambiguity regarding their assent to arbitrate. The Court accepted
that argument by holding that the purported agreement to arbi-
trate was unenforceable because it was ambiguous when taken
together with the terms of the purchase agreements and the pub-
lic report.

The supreme court noted that in order to prove the ex-
istence of an enforceable agreement to arbitrate, the agreement
must be unambiguous as to the intent to submit disputes or con-
troversies to arbitration. The court identified two circumstances
where the requisite unambiguous intent to arbitrate may be lack-
ing: (1) where a contract contains one or more dispute resolution
clauses that conflict and (2) where a party has received insufficient
notice of an arbitration clause in a document that is external to
the contract.
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The court reasoned that the agreement to arbitrate was
ambiguous because the purchase agreements, the public report
and the condominium declaration stated different dispute resolu-
tion terms. The public report created further ambiguity by stating
that the document provisions were enforceable in a court of law.
The court held that the arbitration provision in the condominium
declaration was unenforceable because the terms of the various
condominium documents were ambiguous with respect to the
Homeowners intent to arbitrate.

U.S. DISTRICT COURT FINDS “SIGN-IN-WRAP” ARBI-
TRATION AGREEMENT INVALID AND UNENFORCE-
ABLE

Berkson v. Gogo LLC, ESupp.2d (E.D.N.Y. 2015).

http://www.gpo.gov/fdsys/granule/ USCOURTS-nyed-1 14-
cv-01199/USCOURTS-nyed-1 14-cv-01199-0

FACTS: Plaintiffs, Adam Berkson and Kerry Welsh (“Plain-
tiffs”), brought a class action suit against Gogo, LLC and

Gogo, Inc.  (col-

lectively  “Gogo')- The issue of the “sign-
aintiffs alleged that <~ »” . -

Gogo  misleadingly in Wra-p, WhI_Ch IS

increased sales and @ hybrid version of

profits by getting cus-
tomers to purchase a
service that automati-
cally renewed on a
monthly basis with-
out sufficient notice
or consent. Plaintiffs
brought a cause of ac-
tion for common law
breach of the implied covenant of good faith and fair dealing,
unjust enrichment, and violation of various consumer protec-
tion statutes.

Gogo responded by filing a motion to transfer venue,
compel arbitration and dismiss for lack of standing. The first
two motions were based upon the “terms of use” created by
Gogo that they argued Plaintiffs officially agreed to when they
subscribed to Gogo’s in-flight Wi-Fi service. Plaintiffs alleged
that these provisions were hidden so they should not be held
liable for such a misleading form of agreement.

The issue of the “sign-in-wrap,” which is a hybrid ver-
sion of “browsewrap” and “clickwrap” electronic contracts,
brings forth a policy question to be determined by the court.
The central factual legal question was whether Plaintiffs had
given effective notice of the need to inquire as to the “terms of
use” before agreeing to them. The court ruled in favor of the
Plaintiffs and denied Gogo’s motions for transfer of venue and
to compel arbitration. Gogo appealed.

HOLDING: Denied.

REASONING: The court inferred, absent testimonial evi-
dence about the expertise of the Plaintiffs with respect to in-
ternet use, the Plaintiffs were average internet users and unin-
formed that they were binding themselves to a “sign-in-wrap.”
The court applied a test to analyze the validity of electronic
contracts in general, and the test casts significant doubt on

“browsewrap” and
“clickwrap” electronic
contracts, brings forth
a policy question to
be determined by the
court.
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“sign-in-wrap” and clickwrap agreements because they do not
adequately present material terms to Internet users.

For the third motion (denial for lack of standing), the
Plaintiffs had to show that, as consumers, Plaintiffs suffered an
injury-in-fact on the date the merchant charged their credit
card(s) without authorization. Plaintiff Berkson, as well as other
members of the class were able to provide credit card statements
where Gogo had misleadingly charged their accounts. The court
determined this was sufficient evidence to prove denial of Gogo’s
motion for lack of standing.

UBER ARBITRATION AGREEMENT HELD UNCON-
SCIONABLE AND UNENFORCEABLE
Mohamed v. Uber Technologies, Inc., ESupp.3d (N.
D. Cal. 2015).

http://www.employmentlawblog.info/images/uber%20decision.
pdf

FACTS: Plaintiffs, Gillette and Mohamed, were drivers for Uber
Technologies (“Uber”) and each signed an arbitration agreement
upon assuming employment with Uber. Uber later terminated
Gillette and Mohamed as a result of information from back-
ground reports. When both parties filed suit against Uber for
violations related to the use of these reports, Uber moved to com-
pel all claims to arbitration, under the terms of arbitration agree-
ments signed by the plaintiffs. Both challenged the enforceability
of these agreements.

HOLDING: Motion to compel denied.

REASONING: The court found the terms in the contracts that
reserved the adjudication of the validity and enforceability of the
arbitration provisions were unenforceable as they did not pass the
“clear and unmistak-
able” test. The court
reasoned that because
one of the provisions
indicated that the
enforceability of the
arbitration  provision
was to be decided by
the “arbitrator” and
another provision indicated that the “court” might also find pro-
visions in the contract unenforceable, these terms were not “clear
and unmistakable.”

The court also determined that the terms of the agree-
ments were unconscionable, applying the test of “procedural un-
conscionability” that focuses on “surprise” and “oppression.” The
court found that both elements were met, because Uber failed to
notify the plaintiffs that they may be required to pay considerable
fees to arbitrate if they agreed to the arbitration agreement and
that they would not be required to pay such fees if they opted-
out. Uber also failed to ensure the drivers felt free of any pressure
and were made aware of the ability to “opt-out” of the arbitration
agreement. Thus the court found that both agreements were sur-
prising and oppressive to the plaintiffs; therefore, the arbitration
agreement was unenforceable.

Uber failed to notify
the plaintiffs that they
may be required to
pay considerable fees
to arbitrate.
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REVIEW OF ARBITRATION AWARD IS SO LIMITED IT
MAY NOT BE VACATED EVEN IF THERE IS A MISTAKE
OF FACT OR LAW

Campbell Harrison & Dagley, L.L.P. v. Hill, 782 E3d 240 (5th
Cir. 2015).

hetp://www.leagle.com/decision/In%20FC0O%2020150402108/

CAMPBELL%20HARRISON%20&amp%3B%20
DAGLEY,%20L.L.P.%20v.%20HILL

FACTS: Two law firms (“the Firms”), brought suit against former
clients, (“Hill”), to recover fees due under an existing contingent
fee arrangement. Hill agreed to pay the Firms hourly fees plus
an undivided 15% interest in Hill’s recovery. Later, Hill fired the
Firm and retained a new firm for representation. Hill settled for
$188 million. The Firms then attempted to collect $3.2 million in
payment for their legal services, but Hill refused to pay. The Hills
then arbitrated their rights to payment under the agreement. The
arbitrator awarded the Firms $3.2 million in hourly fees and an
additional $25 million for contingency fees.

In district court the Firms moved to confirm, and the
Hills moved to vacate the award on the grounds of unconsciona-
bility and public policy. The district court held that ethical rules
would deem collecting hourly fees plus a contingency fee unethi-
cal. The Firms appealed.
HOLDING: Affirmed in part, reversed and rendered in part and
remanded.
REASONING: The Fifth Circuit reinstated the arbitration award
on the grounds that under Texas law, the review of an arbitration
award is very limited. The court held that the district court had
misapplied the standard of review. The court stated that the re-
view of an arbitration award is so limited that the award may not
be vacated even if there is a mistake of law or fact. The court went
on to discuss that they did not have the authority to substitute
for the judgment of an arbitrator because the court would have
reached a different decision itself.

THE RIGHT TO CHALLENGE AN ARBITRATION AWARD
ON GROUNDS SET FORTH IN THE FEDERAL ARBITRA-
TION ACT CANNOT BE WAIVED BY CONTRACT

Atlanta Flooring Design Centers, Inc. v. R.G. Williams Const.,
Inc, 773 S.E.2d 868 (Ga. Ct. App. 2015).
http://www.leagle.com/decision/In%20GACO %20
20150716185/ATTANTA%20FLOORING%20DESIGN%20
CENTERS,%20INC.%20v.%20R.%20G.%20WIL-
LIAMS%20CONSTRUCTION,%20INC.

FACTS: R.G. Williams Construction Inc. (“Williams”) hired At-
lanta Flooring Design Centers, Inc. (“AFDC”) as a subcontrac-
tor for a flooring project. The parties entered into a governing
contract that set forth the provisions regarding any disputes that
would arise under the agreement. The subcontractor agreement
stated that any disputes would be resolved by arbitration, and
that the award rendered by the arbitrator would be final and bind-
ing. The contract also stated that the parties could take steps to
confirm an arbitration award, but it provided an express waiver of
the parties’ rights to challenge an arbitration award. A dispute was
submitted to arbitration, and the arbitrator rendered an award.
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AFDC filed a motion pursuant to the Georgia Arbi-
tration Code (the “GAC”) seeking a court order vacating the
award. The reviewing court ruled that the language in the govern-
ing agreement precluded any challenge to the arbitration award.
AFDC appealed.

HOLDING: Reversed.

REASONING: The court of appeals held that the GAC does not
permit contracting parties to contractually waive or eliminate a
party’s right to apply to a court to vacate or modify an award
based on statutory grounds. Because Georgia tracks federal arbi-
tration law, the court looked to statutes interpreting the Federal
Arbitration Act (the “FAA”). The court concluded that permit-
ting parties to contractually eliminate judicial review of awards
contradicts the text of the FAA, frustrates the intent and leaves
parties without any safeguards against abuse by the arbitrator.
Based on the FAA, the court concluded that an agreement that
prohibits a party from challenging an arbitration award conflicts
with and frustrates public policy as expressed in the GAC, thus
the agreement is void and unenforceable.

QUESTION OF WHETHER CONTRACTUAL DEADLINE
FOR INITIATING ARBITRATION APPLIED WAS FOR
ARBITRATORS NOT COURT TO DECIDE

G.T. Leach Builders, LLC v. Sapphire V.2, L.P, 458 S.W.3d 502
(Tex. 2015).
http://law.justia.com/cases/texas/supreme-court/2015/13-0497.
html

FACTS: Defendant-Appellant, G.T. Leach Builders, LLC (“G.T.
Leach”) was a general contractor in Texas that was sued by Plain-
tiff-Appellee, Sapphire V.2, L.P. (“Sapphire”), a property devel-
oper for negligence and breach of contract. Sapphire claimed that
G.T. Leach was responsible for construction defects that caused a
condominium project to sustain water damage.

The contract between G.T. Leach and Sapphire had an
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arbitration agreement that imposed a deadline to demand arbi-
tration and required “any claim arising out of the contract to be
subject to agreed private arbitration.” Sapphire, however, claimed
that G.T. Leach was barred from requesting arbitration because it
requested arbitration after
the contractual deadline.

G.T. Leach filed
a motion for interlocu-
tory appeal and the court
of appeals ruled in favor
of Sapphire, finding that
G.T. Leach was too late to
demand arbitration under
the contract. G.T. Leach
filed a writ of certiorari
arguing that arbitrators
should decide whether a
contractual deadline for
initiating arbitration is to
be applied.

HOLDING: Reversed.
REASONING: The Texas Supreme Court held that the dispute
between Sapphire and G.T. Leach about the arbitration deadline
was a “claim arising out of the contract” within the arbitration
agreement. Thus the contract unequivocally subjected the dispute
to arbitration instead of the Court.

The Court also distinguished between substantive arbi-
trability and procedural arbitrability. The Court explained that
procedural arbitrability encompasses issues such as time limits,
while substantive arbitrability deals with issues such as enforce-
ability and the scope of an arbitration agreement. The Court held
that courts should decide substantive arbitrability questions while
procedural arbitrability questions should be decided by arbitra-
tors, thus the procedural issue related to the time limit for ar-
bitration under the arbitration agreement was unrelated to any
substantive issues.

The Court explained
that procedural ar-
bitrability encom-
passes issues such
as time limits, while
substantive arbi-
trability deals with
issues such as en-
forceability and the
scope of an arbitra-
tion agreement.
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BANKRUPTCY

DEBTOR WHO CONVERTS FROM A CHAPTER 13 TO A
CHAPTER 7 IS ENTITLED TO RETURN OF POST PETI-
TION WAGES NOT DISTRIBUTED BY THE CHAPTER
13 TRUSTEE

Harris v. Viegelahn, 135 S.Ct. 1829 (U.S. 2015).

https://scholar.google.com/scholar case?case=68829600027873
85239&hl=en&as sdt=68&as vis=18&oi=scholarr

FACTS: Petitioner, Charles Harris (“Harris”), was indebted to
multiple creditors and was behind on his mortgage payments
to Chase. Harris filed for Chapter 13 bankruptcy and the court
planned monthly withholding from his wages that would be dis-
tributed to his secured creditors first, including Chase, by a trust-
ee, Mary Viegelahn (“Vieglahn”). Harris again failed to make his
monthly mortgage payments and the bankruptcy court permit-

ted Chase to foreclose on
The Court noted that 1is home. Harriss wages
filing for Chapter 7 continued to be withheld
bankruptcy only af and sent to Viegelahn,
fects the debtor’s

but she did not make any
payments to Chase caus-

assets prior to the

filing.

ing the withheld wages to
accumulate. Harris then
converted his plan to a
Chapter 7 bankruptcy
and then Viegelhan distributed the remaining balance to his unse-
cured creditors. Harris moved the bankruptcy court for a refund.
Harris moved the bankruptcy court to order Viegelahn
to return the amount distributed to his unsecured creditors argu-
ing that Viegelahn lacked authority to distribute the funds after
the conversion. The bankruptcy court granted Harris’s motion,
the district court affirmed, the Fifth Circuit reversed, and the Su-
preme Court granted certiorari.
HOLDING: Reversed and remanded.
REASONING: The Supreme Court held that undistributed
funds should be returned to the debtor. The Court noted that fil-
ing for Chapter 7 bankruptcy only affects the debtor’s assets prior
to the filing, and assets the debtor acquired after filing for Chapter
7 bankruptcy remain the property of the debtor. The Supreme
Court discussed congressional intent, which allows a debtor to
make a fresh start by converting a Chapter 13 bankruptcy to a
Chapter 7 bankruptcy in good faith. For that reason, no penalty
should be exacted in the form of requiring the disbursement of
assets acquired after the filing date. The Supreme Court unani-
mously agreed that once a Chapter 13 bankruptcy is converted
to a Chapter 7 bankruptey in good faith, any assets acquired after
the filing of the Chapter 13 revert back to the debtor.

DEBTOR CANNOT APPEAL BANKRUPTCY COURT’S
REJECTION OF PROPOSED PLAN

Bullard v. Blue Hills Bank, 135 S.Ct. 1686 (2015).
hetps://supreme.justia.com/cases/federal/us/575/14-116/

FACTS: Plaintiff, Louis Bullard (“Bullard”), financed his house
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with a mortgage held by Defendant, Blue Hills Bank (“Bank”).
Bullard filed a petition for Chapter 13 bankruptcy and a proposed
repayment plan. The repayment plan denoted that the house was
worth substantially less than the amount Bullard owed the Bank
and called for him to pay only a small fraction of the unsecured
claim. The Bank rejected the plan. The Bankruptcy Court refused
to confirm the plan and ordered Bullard to submit a new plan
within thirty days.

Bullard appealed to the First Circuit Court of Appeals,

which dismissed his appeal for lack of jurisdiction. The court
noted that it would only have jurisdiction if the appeal was a final
order of the Bankruptcy Appellate Panel and that an order deny-
ing confirmation was not final as long as the debtor remained free
to propose another plan. The Supreme Court granted certiorari to
address how to define the immediately appealable proceeding in
the context of the deliberation of Chapter 13 plans.
HOLDING: Affirmed.
REASONING: Bullard argued for a plan-by-plan approach, al-
leging that both an order denying confirmation and an order
granting confirmation terminate the proceeding and are thus fi-
nal and appealable. The Bank viewed “a proceeding” as the entire
process of considering plans and claimed that an order denying
confirmation was not final because it left the debtor free to pro-
pose another plan.

The Court accepted the Bank’s view of a proceeding
holding that a bankruptcy court’s order denying confirmation of a
proposed repayment plan with leave to amend is not a “final” or-
der that the debtor can immediately appeal. The Court reasoned
that a plan confirmation or case dismissal alters the status quo,
while denial of confirmation with leave to amend changes little
with regard to the parties’ rights and obligations. The Court also
pointed to the language in 28 U.S.C. §157(b)(2)(L) and stated
that the inclusion of the phrase confirmation of plans, combined
with the absence of any reference to denials, suggested that Con-
gress viewed the larger confirmation process as the proceeding
and not the ruling on each specific plan.

The Court stated that if a question is important enough
that it should be addressed immediately, the appellate process has
several mechanisms of interlocutory review to address such cases.
An ordinary case treating only confirmation or dismissal as final
will not unfairly burden a debtor because he maintains the right
to propose plans that he can freely modify.

BANKRUPTCY COURT MAY NOT AWARD FEES TO PRO-
FESSIONALS FOR DEFENDING FEE APPLICATIONS

Baker Botts L.L.P. v. ASARCO LLC., 135 S.Ct. 2158 (2015).
http://www.bankruptcybulletin.org/bankruptcy-bulle-

tin/2015/9/7/baker-botts-llp-v-asarco-llc-no-compensation-for-

defending-fee-application-on-appeal

FACTS: Respondent ASARCO LLC (“ASARCO?”) hired Peti-
tioner Baker Botts LLP (“Baker Botts”) to assist it in carrying out
its duties as a Chapter 11 debtor in possession. When ASARCO
emerged from bankruptcy, Baker Botts filed fee applications re-
questing fees under §330(a)(1) of the Bankruptcy Code, which
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permits bankruptcy courts to award reasonable compensation for
necessary services rendered by professionals. ASARCO challenged
the applications, but the Bankruptcy Court rejected ASARCO’s
objections and awarded Baker Botts fees for time spent defending
the applications. ASARCO appealed to the district court, which
held that the law firms could be awarded fees for defending their
fee applications. The Fifth Circuit reversed, holding that §330(a)
(1) did not authorize fee awards for defending fee applications.
HOLDING: Affirmed.

REASONING: The U.S. Supreme Court held the basic point of
reference for awards of attorney’s fees is that each litigant pays
his own attorney’s fees, win or lose, unless a statute or contract
provides otherwise. Congress applied this “American Rule” in

§330(a)(1) for fee-defense litigation. Professionals are hired to
serve as estate’s administrator for the benefit of the estate, and
§330(a)(1) authorized “reasonable compensation for actual, nec-
essary services rendered.” The word “services” ordinarily refers to
“labor performed for another.” Thus, the phrase “reasonable com-
pensation for services rendered” implied loyal and disinterested
service in the interest of a client. Time spent litigating a fee ap-
plication against the bankruptcy estate’s administrator cannot be
fairly described as “labor performed for” — let alone “disinterested
service to” — that administrator. Had Congress wished to shift
the burdens of fee-defense litigation under §330(a)(1), it could
have done so, as it has done in other Bankruptcy Code provisions.

MISCELLANEOUS

EXEMPLARY DAMAGES CAP IS NOT AN AFFIRMATIVE
DEFENSE

Zorrilla v. Aypco Constr. 11, S.W.3d (Tex. 2015).
heep://law.justia.com/cases/texas/supreme-court/2015/14-0067.

html

FACTS: Homeowner Mirta Zorilla (“Zorrilla”) agreed to pay
construction contractor, Aypco Construction II, L.L.C. and its
owner Jose Luis Munoz (“Aypco”), for certain construction ser-
vices at two residential properties in May 2007. Zorrilla refused
to pay several invoices for charges related to construction work.
Aypco brought an action against Zorrilla for breach of
contract and fraud. The district court entered judgment on spe-
cial jury verdict for Aypco and awarded them exemplary damages,
in excess of the statutory cap, because Zorrilla did not assert the
cap as an affirmative defense to the excess damages award until
her motion for new trial. The appellate court affirmed, noting the
split amongst the appeals court regarding the exemplary damages
cap as an affirmative defense. The Texas Supreme Court granted
the petition for review.
HOLDING: Reversed.
REASONING: In addressing whether the statutory cap on ex-
emplary damages was an affirmative defense or could be asserted
in a motion for new trial, the Texas Supreme Court held that the
exemplary damages cap did not constitute an affirmative defense.
The exemplary damages cap applied automatically when invoked,
and Zorrilla did not need to prove any additional facts.

RULE 68 OFFER TO INDIVIDUAL PLAINTIFF DOES
NOT MOOT CLASS ACTION

Hooks v. Landmark Indus. _ E3d__ (5th Cir. 2015).

http://www.ca5.uscourts.gov/opinions %5Cpub%5C14/14-
20496-CV0.pdf

FACTS: Plaintiffs-Appellant David Hooks (“Hooks”) withdrew
funds from an ATM operated by Defendant-Appellee Landmark
Industries, Inc. (“Landmark”). During the transfer, Hooks was
charged for the withdrawal without any posted notice on or at
the ATM. Hooks sued Landmark seeking statutory damages for
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alleged violations of the Electronic Funds Transfer Act (“EFTA”).

At trial, Landmark tendered an offer of judgment to
Hooks under Rule 68 of the Federal Rules of Civil Procedure
that would cover the full statutory amount of one thousand dol-
lars. Hooks motioned to strike the offer of judgment. Hooks then
motioned for an extension deadline to file a motion for class cer-
tification. Landmark filed a motion to dismiss for lack of subject
matter jurisdiction, which the district court granted. Hooks ap-
pealed.

HOLDING: Reversed.

REASONING: Landmark argued Hooks™ individual claim and
class action suit were moot by his rejection of the offer under
Rule 68. Hooks ar-
gued that the offer was
not a complete offer
of judgment because
it only included rea-
sonable attorney’s fees
accrued through the
date of the offer, and
it did not include post
offer fees. The court
stated that an incom-
plete offer of judg-
ment does not render a plaintiff’s claim moot.

The court considered the split of authority in the federal
appellate courts and rejected the argument that a rejected Rule 68
offer of judgment could moot a plaintiff’s claims. The court held
that an unaccepted offer of judgment to a named plaintiff in a
class action is a legal nullity with no operative effect and nothing
in Rule 68 alters that principle. The court followed the Ninth
and Eleventh Circuit’s reasoning that an unaccepted Rule 68 offer
cannot moot an individual’s claim. The court noted that a con-
trary ruling would result in allowing defendants to unilaterally
moot named-plaintiffs’ claims in a class action context.

The court was not deprived of the ability to enter relief,
thus the claim was not mooted. The court concluded that even if
Landmark’s offer were complete, it did not moot Hooks’s claim as
the named plaintiff in the class action because Hooks’s individual
claim was not mooted by the unaccepted offer, and neither were
the class claims.

The court followed the
Ninth and Eleventh
Circuit’s reasoning
that an unaccepted
Rule 68 offer cannot
moot an individual’s
claim.
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UNDER THE TCPA RECIPIENT DOES NOT HAVE TO
PRINT OUT FAX TO HAVE A CLAIM UNDER THE ACT

Imhoff Investment, L.L.C. v. Alfoccino, Inc, 792 E3d 627 (6th
Cir. 2015).

htep://caselaw.findlaw.com/us-6th-circuit/ 1706917 .html

FACTS: Plaintiff Avio, Inc. alleged that Defendant Alfoccino
violated the Telephone Consumer Protection Act (“TCPA”) by
hiring Business to Business Solutions (“B2B”) to send unsolicited
facsimile advertisements to Avio and a class of similarly situated
persons. In 2006, Tony Shushtari (“Tony”), an operator of Alfoc-
cino, hired B2B and directed B2B to send out 20,000 faxes to
local businesses on behalf of the two Alfoccino restaurants. Tony
assumed that B2B obtained permission from its fax recipients be-
fore sending them ads but did not testify that he instructed B2B
to do so. B2B’s fax logs show that B2B faxed Alfoccino’s ad to
Avio on two dates in 2006; both transmissions were successfully
completed.

The district court found that Avio lacked Article III
standing to pursue its claim and, as a secondary basis for dis-
missal, that Alfoccino could only be held vicariously liable—not
directly liable—under the statute, and Avio failed to offer suf-
ficient evidence for a jury to find Alfoccino vicariously liable for
the faxes B2B transmitted. Avio appealed.

HOLDING: Reversed and remanded.

REASONING: The court examined the TCPA and found that
Congress intended to remedy a number of problems associated
with junk faxes, including the cost of paper and ink, the difh-
culty of the recipients’ phone line being tied up and the stress on
switchboard systems. To remedy this situation, Congress authored
the TCPA to give recipients of unsolicited fax advertising the legal
right to recover damages and obtain injunctive relief from the
senders of those faxes when senders lacked a prior business rela-
tionship with the recipient. Viewing or printing a fax advertise-
ment was not necessary for Avio to suffer a violation of the statu-
torily created right to have its phone line and fax machine free
of the transmission of unsolicited ads. The court concluded that
a plaintiff doesn’t have to see the fax to discern whether it is an
advertisement or not because a reasonable trier of fact could find
by a preponderance of the evidence that the content of the two
faxes at issue was advertising material prohibited by the TCPA.

MINOR CHANGES IN TELEMARKETING LANGUAGE
DO NOT DEFEAT CLASS CERTIFICATION

Reyes v. Netdeposit, LLC, E3d (3rd Cir. 2015).
http://law.justia.com/cases/federal/appellate-courts/ca3/14-
1228/14-1228-2015-09-02.html

FACTS: Appellant, Reynaldo Reyes (“Reyes”), received an un-
solicited phone call from a telemarketer informing Reyes that he
qualified for a free government grant. After Reyes provided his
bank account information, the telemarketer relayed the account
information to Appellees, Zions First National Bank (“Zions
Bank”), and its payment-processor subsidiaries, Netdeposit, LLC
and MP Technologies (together, “Modern Payments”). Zions
Bank processed two debits from Reyes’s account and transferred
the debits back to the telemarketer. Reyes brought a class action
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suit and alleged that Modern Payments violated the Racketeer In-
fluenced and Corrupt Organizations Act (“RICO”) by operating
a fraudulent enterprise that was a complete sham.

The district court denied Reyes’s motion to certify a class
to sue because Reyes failed to satisfy the commonality and pre-
dominance requirements of class action certification. Reyes ap-
pealed.

HOLDING: Vacated and remanded.

REASONING: Reyes argued that although the fraudulent trans-
actions and the language
used in perpetrating the
transactions  varied, class
treatment was appropriate
because the overall business
model of each transaction
was a “complete sham.” The
solicitations operated in an
inherently fraudulent way
by secking bank account
information from those con-
tacted. The court accepted
Reyes’s argument, reasoning that the underlying facts, conduct,
and objectives of the fraudulent transactions were common to all
class members and predominated over the various particularized
circumstances of each individual. In supporting the class certifi-
cation, the court stated, “If absolute conformity of conduct and
harm were required for class certification, unscrupulous business-
es could victimize consumers with impunity merely by tweaking
the language in a telemarketing script or directing some (or all)
of the telemarketers not to use a script at all but to simply orally
convey a general theme designed to get access to personal infor-
mation such as account numbers.”

Unscrupulous
businesses could
victimize consum-
ers with impunity
merely by tweak-
ing the language
in a telemarketing
script.

PROVIDING CREDITOR WITH A CELL PHONE NUM-
BER IS “PRIOR EXPRESS CONSENT” UNDER THE
TELEPHONE CONSUMER PROTECTION ACT (“TCPA”)

Hill v. Homeward Residential, Inc.,  FE3d_ (6th Cir.
2015).
htep://tcpablog.com/wp-content/uploads/2015/08/Hill-v-
Homeward.pdf

FACTS: Appellant, Stephen M. Hill (“Hill”), obtained a mort-
gage loan that transferred to Appellee, Homeward Residential,
Inc. (“Homeward”), a loan servicer. Hill provided Homeward
his cell phone number, to be used if Homeward needed to con-
tact him about the loan. Hill fell behind on his mortgage and
eventually defaulted on the loan despite numerous modification
attempts. When Hill continued to fail to pay his mortgage pay-
ments on time, Homeward called him numerous times to collect
its payments.

Upset by the repeated calls, Hill filed suit and argued
that Homeward violated the Telephone Consumer Protection Act
(“TCPA”) by using a device capable of autodialing his cell phone
number without his consent. The district court ruled in favor of
Homeward. Hill appealed.

HOLDING: Affirmed.
REASONING: The court first noted that a party who gives an in-

vitation or permission to be called at a certain number, has given
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its express consent under the TCPA with respect to that number.
The court explained that a creditor does not violate the TCPA
when it calls a debtor who has provided his number in connection
with an existing debt.

The court explained that creditors can call debtors only
to recover payment for obligations owed, not on any topic what-
soever, and a debtor does not need to give his consent to auto-
mated calls, specifically, his general consent to being called on
a cellphone constitutes prior express consent. Because Hill gave
Homeward permission to receive calls on his cell number in con-
nection with his existing debt, the court found his actions consti-
tuted prior express consent.

FALSITY REQUIRES ALL REASONABLE EXPERTS
AGREE

In re GNC Corp., 789 E.3d 505, 508 (4th Cir. 2015).
http://law.justia.com/cases/federal/appellate-courts/ca4/14-
1724/14-1724-2015-06-19.html

FACTS: A marketing company and upset customers (“Custom-
ers”) of joint health supplements brought a class action against
GNC Corporation and Rite-Aid (“GNC”) claiming GNC vio-
lated several consumer protection laws by misrepresenting the ef-
fectiveness of the supplement products.

The supplements all contain glucosamine and chondroi-
tin, and most contain additional purportedly active ingredients.
Customers claimed that GNC violated consumer protection laws
of various states by marketing the supplements in question as
promoting joint health. However, scientific studies have shown
that glucosamine and chondroitin are not effective in treating the
symptoms of osteoarthritis.

The district court granted GNC’s motion to dismiss for
failure to state a claim. Customers appealed.

HOLDING: Affirmed.

REASONING: The Fourth Circuit stated that the requirements
to satisfy a claim for false and misleading statements are that all
reasonable experts agree on the falsity of the product in question.
The court agreed with some of the Customers’ studies, however,
the court stated that in order to state a false advertising claim on
a theory that representations have been proven to be false, Cus-
tomers must allege that all reasonable experts in the field agree
that the representations are false. If the Customers cannot do so
because the scientific evidence is equivocal, then they have failed
to plead that the representations based on this disputed scientific
evidence are false. The court concluded that the Customers failed
to state a claim upon which relief could be granted and affirmed
the holding of the lower court.
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NO ADVERTISEMENT, NO TELEPHONE CONSUMER
PROTECTION ACT LIABILITY

Sandusky Wellness Center v. Medco Health Solutions, 788 F.3d
218 (6th Cir, 2015).
http://www.cab.uscourts.gov/opinions.pdf/15a0110p-06.pdf

FACTS: Plaintiff, Sandusky Wellness Center (“Sandusky”), a
healthcare provider, sued Defendant, Medco Health Solutions,
(“Medco”), a pharmacy benefit manager, alleging Medco faxed
two unsolicited advertisements prohibited by the Telephone
Consumer Protection Act (“TCPA”). Medco faxed Sandusky two

formulary  updates, .
informing Sandusky The TCPA defines “ad-
of cerain plan-pre- vertisement” as “any
ferred drugs to lower - g ayarjal advertising
medication costs for ; d
Sandusky’s patients the commercial avail-
with Medco insurance ability or quality of
any property, goods,
or services.”

policies. Neither fax
contained pricing, or-
dering, or other sales
information.

The district court granted Medco’s motion for summary

judgment, holding that the primary purpose of Medco’s faxes
were informational rather than promotional. Sandusky appealed.
HOLDING: Affirmed.
REASONING: Sandusky alleged Medco violated the TCPA by
sending two advertisements to its fax machine. The TCPA defines
“advertisement” as “any material advertising the commercial avail-
ability or quality of any property, goods, or services.” 47 U.S.C. §
227(a)(5). The court found no evidence that Medco’s faxes were
ads under the TCPA because they lacked a necessary commercial
aspect in failing to promote goods or services to be bought or sold
and failing to have profit as an aim. The court rejected Sandusky’s
argument and held Medco’s faxes were not advertisements within
the meaning of the TCPA, finding no reasonable jury could con-
clude the faxes were commercial in nature.
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n 2014, the Consumer and Commercial Law Section of the State Bar of Texas estab-

lished the Craig Jordan Consumer Protection Writing Competition. The competition

was established to honor the life of Craig Jordan, a section founder and nationally rec-

ognized and respected consumer protection attorney.

This year the Section held the first competition, and had its first two winners.

First place went to Amanda Brett Ethridge, for her article “ 700 Qualified or Not Quali-
fied Enough,” discussing the Mortgage Reform and Anti-Predatory Lending Act of 2010. Second
place was awarded to Lauren A. Fisher Flores, for her article, Notario Fraud—~Protecting the Vul-
nerable Among Us. Both articles appear in this issue of the Journal, and I know you will find them
valuable and interesting.

This issue includes two additional articles, discussing a very important and relevant topic,
class actions. The first explains “fail safe” class actions under the Telephone Consumer Protection
Act, while the second continues the ongoing discussion of Concepcion and Italian Colors Restau-
rant. 'There also is an interesting article discussing India’s “Constitutional Contract,” and its rela-
tionship to the India’s consumer protection laws. Add to all of this the twenty case digests in the
Recent Developments section, and the numerous Aler cases, and I think you will agree this is an
outstanding issue.

Richard M. Alderman
Editor-in-Chief
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