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Procedure and Relevant Statutes
As the law stands today, courts are split on whether 

the filing of a lawsuit is the only way to preserve the right of 
rescission before the expiration of the three-year limitation of 
section 1635(f) of the Truth in Lending Act (TILA). Currently, 
the majority of courts have ruled that a lawsuit must be filed 
within the statutory limitations period. A minority, however, 
have taken the position is that mere notice to rescind is sufficient 
to satisfy the statute, and preserve the right to subsequently file 
suit.  

Under the TILA, a debtor generally has right to rescind on 
a transaction up to three days after the consummation of the 
transaction.1 This three-day “cooling off” period, allows a debtor 
to rescind for any reason or for no reason.2 However, pursuant 
to 15 U.S.C. §1635(a) and (f ), if the creditor fails to deliver 
“the information and rescission forms required under [§1635] 
together with a statement containing the material disclosures 
required under TILA, then the borrower may rescind until 
the earlier of (i) that delivery or (ii) ‘three years after the date 
of consummation of the transaction[.]’”3 Specifically, section 
1635(f ) provides, in relevant part, the following: 

An obligor’s right of rescission shall expire three years 
after the date of consummation of the transaction or 
upon the sale of the property, whichever occurs first, 
notwithstanding the fact that the information and forms 
required under this section or any other disclosures 
required under this part have not been delivered to the 
obligor.4

But section 1635 is not the only section of the TILA that 
deals with limitations. Section 1640(e) sets out a one-year statute 
of limitations, stating, “Any action under this section may be 
brought…in any other court of competent jurisdiction, within 
one year from the date of the occurrence of the violation.”5 
The relationship between sections 1635 an 1640 is clouded by 
the language of Regulation Z, the implementing regulation of 
1635(f ), which states:

To exercise the right to rescind, the consumer shall 

notify the creditor of the rescission by mail, telegram 
or other means of written communication. Notice is 
considered given when mailed, when filed for telegraphic 
transmission or, if sent by other means, when delivered 
to the creditor’s designated place of business.6

The issue is whether the TILA, as supplemented by Reg. 
Z, declares that mere notice is sufficient to exercise the right of 
rescission, after which the consumer would have one-year to file 
suit, or if section 1635 requires the filing of a lawsuit within the 
three-year period. Both interpretations of the timing of the right 
of rescission rely on an interpretation §1635(f ), as discussed by 
the Supreme Court in Beach v. Ocwen Fed. Bank, 523 U.S. 410 
(1998). In Beach, the Court stated: 

Section 1635(f )…takes us beyond any question 
whether it limits more than the time for bringing a suit, 
by governing the life of the underlying right as well. The 
subsection says nothing in terms of bringing an action 
but instead provides that the “right of rescission [under 
the Act] shall expire” at the end of the time period. 
It talks not of a suit’s commencement but of a right’s 
duration, which it addresses in terms so straightforward 
as to render any limitation on the time for seeking a 
remedy superfluous.7

In light of the Court’s 
ruling, §1635(f ) has 
continuously been labeled 
as a statute of repose, thus, 
a firm bar, rather than a 
statute of limitations.8 The 
conflict between the finality 
of §1635(f )’s three-year 
limitation and the simple 
requirements to exercise a 
right to rescission under 
Regulation Z is the reason for 
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the disparity in interpreting how rescission may be exercised. 

The Right of Rescission May Only be Exercised by Filing an 
Action for Enforcement

The majority view insists the holding in Beach is dispositive 
as to when and how a debtor must exercise his right to rescission. 
As explained by the Third Circuit in Williams v. Wells Fargo Home 
Mortg., Inc., the Court’s analysis of §1635(f ) in Beach implicitly 
holds that “any claim for rescission under §1635 must be filed 
within the three-year period.”9 Thus, while a debtor can invoke 
the right to rescission by notice, that invocation alone will not 
preserve the right beyond the three-year period, even if suit is 
commenced within one year following a notice of rescission.10 

The Ninth Circuit con-
cluded generally the same 
in McOmie—Gray v. 
Bank of Am. Home Loans, 
by stating, “rescission 
suits must be brought 
within three years from 
the consummation of 
the loan, regardless [of ] 
whether notice of rescis-
sion is delivered within 
that three-year period.”11 
However, McOmie went a 
step further and expressly 
found the one-year pe-

riod of §1640(e) did not extend the right of rescission past the 
three-year limitation of §1635(f ).12 

While asserting that Beach was dispositive to this issue, the 
Tenth Circuit also considered a policy argument in rejecting a 
debtor’s claim that she was entitled to exercise her right to re-
scission by mere notice. In Rosenfield v. HSBC Bank, USA13, the 
court noted the purpose of the TILA is, “to assure a meaningful 
disclosure of credit terms so that the consumer will be able to 
compare… various credit terms[,] avoid the uninformed use of 
credit, and to protect the consumer against inaccurate and unfair 
credit billing and credit card practices.”14 The court weighed this 
purpose with the practical effects of allowing debtors to easily 
exercise their right to rescission, for example, clouding a “bank’s 
title on foreclosure.”15 The court held that without requiring the 
filing of a lawsuit, the “time period for solidifying the legal rela-
tionship between lenders and borrowers [would] effectively [be] 
enlarged, thus upset[ting] the economic best interests of the pub-
lic as a whole.”16 

The Virginia district courts have reached the same conclusion, 
but with different reasoning.17 For example, in Bradford v. HSBC 
Mortg. Corp., the court reviewed the statutory process of debtor 
rescission under the TILA and concluded that mere notice was 
insufficient to rescind after the three-day “cooling off” period.18 
First, the court noted the process begins with debtors sending a 
notice to rescind to the creditor.19 At this point, “the lender has 
twenty days to decide whether it will (i) recognize the existence 
of a rescission right and privately arrange rescission with the 
borrower and any other interested parties, or instead (ii) dispute 
the existence of a rescission right and await the borrower’s 
initiation of suit.”20 Therefore, notice only advances a claim of 
rescission and a court order is required to determine whether 
to order rescission, the effect of rescission, and the obligations 
of the debtor or creditor.21 It follows, the court continued, that 
because a lender cannot be obligated under §1635(b) to rescind 
upon receiving notice, the borrower has not yet fully “exercise[d] 
his right to rescind” and more is needed.22 The court held that 
until the right to rescind was fully exercised, the debtor’s claim 

to rescission was not fully advanced, notwithstanding the fact that 
the notice was sent before the §1635(f ) three-year limitation.23 

The Right of Rescission May be Exercised by Notice to the 
Creditor	

	 Contrary to the majority of courts, some decisions have 
relied solely on Regulation Z as authority for the position that 
mere notice is sufficient to exercise a debtor’s right to rescission.24 
Most of these courts, however, narrow the Court’s ruling in Beach 
to answer only the question of when the right to rescission expires, 
not how it must be exercised.25 For example, in Gilbert v. Residential 
Funding LLC, the Fourth Circuit found mere notice enough 
to exercise the right to rescind, while narrowing the holding of 
Beach.26 In Gilbert, the debtors executed an adjustable rate note 
with their creditors on May 5, 2006, sent a letter attempting to 
exercise their right to rescind on April 5, 2009, and filed suit to 
enforce that right on September 14, 2009.27 The circuit court 
construed the holding in Beach as dispositive only in answering 
“whether §1635(f ) is a statute of limitation, that is, ‘whether [it] 
operates, with the lapse of time, to extinguish the right which is 
the foundation for the claim’ or ‘merely to bar the remedy for 
its enforcement.’”28 Further, relying heavily on a plain language 
interpretation the court stated “neither 15 U.S.C. §1635(f ) nor 
Regulation Z says anything about the filing of a lawsuit, and we 
refuse to graft such a requirement upon them.”29 Thus, the court 
in Gilbert held that the debtors exercised their right to rescind 
with their April 5 notice of intent to rescind.30 Other courts have 
agreed with the analysis of Gilbert,  and have held that the one-
year limitation imposed by 15 U.S.C. §1640(e) limits the length 
of time a debtor has to file a claim after rescission is denied or 
unanswered.31 

Conclusion
While it may be that the Supreme Court intended to impose 

a final bar to rescission claims in Beach, the plain language of 
Regulation Z and §1635(f ) clearly indicate the proper way to 
exercise the right of rescission and lack any language requiring 
debtors to file suit. As stated in §1635(f ), “an obligor’s right of 
rescission shall expire three years after the date of consummation of 
the transaction.” Regarding the same “right,” Regulation Z allows 
debtors to “exercise the right to rescind, the consumer shall notify 
the creditor of the rescission by mail.” As the court noted in Gilbert, 
“the Supreme Court has repeatedly emphasized the importance of 
the plain meaning rule, stating that if the language of a statute or 
regulation has a plain and ordinary meaning, courts need look no 
further and should apply the regulation as it is written.”32 Thus, 
clearly Regulation Z must have some effect, because any other 
interpretation would render the right in Regulation Z’s “right to 
rescind,” and the right in §1635(f )’s “right of rescission,” distinct. 

Understandably, however, courts have noted potential title 
hindrances for restricting the exercise of the right of rescission.33 
However, this is not sufficient to curtail the potency of Regulation 
Z.34 Even if the exercise of the right to rescind under Regulation 
Z were admissible, title would not be “clouded” for a significant 
period of time. For example, if a debtor attempted to exercise 
her right to rescission the day before the three-year expiration, 
a claim regarding her denial would arise after the 20-day mark 
of §1635(b). Moreover, due to the statute of limitations under 
§1640(e), a denial of a valid right to rescission would only last 
one year. At most, one year plus 20 days would be the maximum 
amount of time allowed past the three-year limitation.35 
Accordingly, if Regulation Z is given effect and the exercise of the 
right of rescission begins with notice, there is no rational fear of 
continuous, unrestricted “clouding” of title. Additionally, it seems 
Massachusetts finds four years suitable to effectuate the purpose 
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of the TILA and give debtors ample time to file their rescission 
claims.36 

The reasoning of the Fourth Circuit in Gilbert is the most 
compelling view of the relationship between section 1635 and 
1640 of the TILA. While Beach set a strict bar for rescission 
claims, it did not answer the question of how rescission must be 
exercised. Regulation Z must be given credence—debtors should 
be able to exercise their right to rescission and begin the process 
by notice. While the reasoning of the cases that hold otherwise 
is persuasive, none are compelling enough to negate the effect of 
Regulation Z. 

* Third year student, University of Houston Law Center. 
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