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The South Carolina Supreme Court, in Bazzle v. Green Tree Financial Corp.,
569 S.E.2d 349 (S.C. 2002), ruled class-wide arbitration is permissible, even
where the arbitration agreement is silent as to the availability of class-wide
relief.1  Bazzle v. Green Tree consolidates Green Tree’s appeals of two different
class-wide arbitration awards, one in Bazzle, $10.9 million to the class and
$3.6 million in attorney fees, and the other in Lackey, 2 $9.2 million to the
class and $3 million in attorney fees.

FAA DOES NOT LIMIT AVAILABILITY OF CLASS-WIDE ARBITRATION

A number of federal courts found silence in an arbitration agreement as to
the availability of class-wide arbitration prevents a court from ordering such
arbitration.3  The argument is the Federal Arbitration Act (FAA) § 4 allows a
party to seek a federal court order “directing the parties to proceed to arbitration
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in accordance with the terms of the agreement.”4  Consolidating two different cases (with different parties) is not a
proceeding in accordance with the terms of the agreement.  Because a class action is similar to a consolidation, ordering
such a proceeding would also not be in accordance with the terms of the arbitration agreement.

Bazzle identifies a number of ways this argument breaks down, particularly for a state court action.  First, a consolidated
arbitration may be consistent with an arbitration agreement.5  Second, there are important policy reasons to allow
class-wide arbitration not present for consolidated arbitrations.6  Third, South Carolina and certain other states permit
consolidation of arbitrations, indicating class arbitrations should also be allowed.  Fourth, FAA § 4 only applies to
federal precedent control when consumers seek class certification from state court.

Bazzle also provides that two different legal presumptions permit class-wide arbitrations.  Ambiguous clauses
are interpreted against the drafter and the general presumption in favor of enforcement of an arbitration agreement
means class claims should be submitted to class arbitration.7

California, Pennsylvania and South Carolina Allow Class-Wide Arbitration

Bazzle joins California and Pennsylvania courts in allowing class-wide arbitrations to go forward.8  On the other
hand, Alabama and Washington State courts follow federal precedents, disallowing class-wide arbitration where an
arbitration clause is silent as to its availability.9

Methods to Certify Classes in Arbitration Proceedings

Bazzle v. Green Tree demonstrates two ways to initiate class-wide arbitration.  In Bazzle (before its consolidation
with Lackey), the trial court certified the class and ordered the action to proceed to arbitration.  Green Tree disagreed
and Bazzle had to obtain a court order enforcing the arbitration agreement and seek appointment of an arbitrator to
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hear the matter on a class-wide basis.  Consumers benefited
from the court’s order by the fact the court picked the
arbitrator instead of the parties agreeing on an arbitrator
from a list provided by AAA or some other arbitration
service provider.

In Lackey, the court did not rule on the class certification
request.  Instead, the court ordered the case before an arbitrator
who decided to proceed on a class-wide basis.  Even so,
consumers are usually better served to obtain an order from
the court.  Arbitrators are less likely to proceed on their own
on a class-wide basis and the defendant is likely to raise due
process issues where an arbitrator, picked by two private parties,
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decides other consumers will be bound by the arbitrator’s decision.  This due process concern will likely be raised even where a
notice is sent to the class providing them with the opportunity to opt out.

Where Arbitration Clause Explicitly Refers to Class Relief or Where Silence Treated as Preventing Class Arbitration

Bazzle, and most cases, examine availability of class-wide arbitrations where the arbitration clause is silent on the
issue.  If the arbitration clause authorized class-wide arbitration, the court can order such arbitration because it requires
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the parties to proceed in accordance with the terms of the
agreement.10

What if an arbitration clause explicitly prohibits class-wide
arbitrations?  A growing number of cases hold such a provision to
be an important factor in finding the arbitration clause
unconscionable.11  Moreover, as the Supreme Court has made clear,
an arbitration clause is not enforceable if it deprives an individual
of federal statutory rights.  Even though the Court has found the
right to bring a class action is not a substantive right under the
Truth in Lending Act, courts can reach a different conclusion when
interpreting other statutes.

If a court finds silence as to the availability of class arbitration
as prohibiting such relief, the court should treat the silence the
same as a clause that specifically prohibits class actions in
arbitration, and find it unconscionable.
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