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Y
our client calls one afternoon quite rattled by a constable 
who is attempting to serve a writ of execution on a 
judgment that is over a year old.  The client says he knows 
nothing about the judgment.  Indeed, he does not even 
recall that he was ever sued.  Is there anything that can be 

done?  The short answer is the typical answer–maybe.  He might 
have a remedy by bill of review.  What is a bill of review?  According 
to the Texas Supreme Court, “A bill of review is an independent 
equitable action brought by a party to a former action seeking to 
set aside a judgment which is no longer appealable or subject to 
motion for new trial.”1  Independent means it is filed as a new 
law suit, bears its own cause number, and has its own elements.  
Equitable means it is subject to the normal rules and defenses 
of equity.  It is essentially your client’s last chance to set aside a 
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judgment because it is too late to move for a new trial and too 
late to appeal.
 A bill of review is not an appeal of the underlying judgment, 
but rather a direct attack on the judgment.2  The proceeding is 
filed in the same court that rendered the underlying judgment, 
and seeks to have that court set aside the judgment and grant a 
new trial on the merits of the underlying case.  The defendant 
in the underlying suit becomes the plaintiff in the bill of review.  
If the bill of review petitioner is successful, the judgment is set 
aside, and the parties revert to their original status as plaintiff and 
defendant with the burden on the original plaintiff to prove his or 
her case.3  If, on the other hand, the bill of review is not successful, 
the case is dismissed and the petitioner may pursue an appeal as in 
any other case.4 
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 If you have not handled a bill of review proceeding before, 
do not bother looking for assistance in the rules of civil procedure.  
They provide no illumination other than to say that a bill of review 
may be granted upon a showing of sufficient cause.5  Look instead 
to the case law and, in particular, a series of well known Texas 
Supreme Court cases on bills of review beginning with Alexander 
v. Hagedorn6 and continuing through the recent decision in  Ross v. 
National Center for the Employment of the Disabled.7  In addition, 
review McDaniel v. Hale,8 an opinion out of the Amarillo Court of 
Appeals that represents probably the single most comprehensive 
analysis of bills of review.  These cases provide the background and 
general legal framework of a bill of review.  For the practitioner, 
the most important thing to realize is that there is no standard 
bill of review.  Different factual circumstances and procedural 
postures will determine the necessary allegations and evidence for 
your particular bill of review.  This article will discuss the different 
procedural settings, analyze the applicable elements, and examine 
the exceptions to a bill of review.

I. The General Elements of a Bill of Review
 In general, to succeed on a bill of review, a petitioner has to 
plead and prove (1) a meritorious defense to the cause of action 
alleged, or a meritorious ground for new trial or appeal, or a 
meritorious claim, (2) which he was prevented from making by 
the fraud, accident, or wrongful act of 
the opposing party, or by official mistake 
(3) unmixed with any fault or negligence 
on his part.9  The petitioner must also 
show that, through no fault of his own, 
no other legal remedy is available.10  As is 
apparent from this disjunctive statement 
of elements, a bill of review may be 
appropriate on different grounds and in 
different situations.  Although the typical 
setting for a bill of review is a default 
judgment, a bill of review may be filed after any other type of 
judgment or dismissal, such as a dismissal for want of prosecution 
or a judgment following a full trial on the merits.11  The setting 
will also in part determine the elements which must be established 
to succeed on the bill of review.  Finally, there are a couple of 
key exceptions that modify the required elements.  The grounds 
upon which a bill of review can be granted are narrow because 
the procedure conflicts with the fundamental policy favoring 
the finality of judgments.12  That policy is sufficiently important 
and longstanding that, although a bill of review is an equitable 
proceeding, the fact that an injustice may have occurred is not 
sufficient in and of itself to justify relief by bill of review.13 

II. Background in the Texas Supreme Court
 The general elements, as well as the exceptions, derive from a 
series of Texas Supreme Court decisions.  Although bills of review 
have existed in Texas in some form since at least the 1850s,14 
Alexander v. Hagedorn,15 decided in 1950, is almost always the 
case cited for the traditional elements of the Texas bill of review: 
(1) proof of a meritorious defense (2) which the party was 
prevented from making by the fraud, accident, or wrongful act of 
the opposing party (3) unmixed with any fault or negligence on 
his part.  As is apparent, the traditional formula was more limited 
than it is now.  
 Hanks v. Rosser16 modified the traditional formula by 
expressly recognizing official mistake as an alternative second 
element.  In addition, Hanks confirmed that a bill of review was 
available not only to one who had lost the right to file an answer, 
but to one who had lost the right to file a motion for new trial.  
Finally, for the particular factual situation presented in the case, 

namely the loss of the right to file a motion for new trial as the 
result of official misinformation, it changed the standard by 
which the party’s conduct is measured.  For example, Alexander 
required a bill of review to be denied if there were any fault or 
negligence on the part of the petitioner.  Hanks, however, reduced 
that burden to the “conscious indifference or intentional neglect” 
standard of a motion for new trial.17  Accordingly, following 
Hanks, the elements could be stated alternatively as follows:  (1) 
a meritorious defense (2) which the party was prevented from 
making by the fraud, accident, or wrongful act of the opposing 
party (3) unmixed with any fault or negligence on his part, or 
(1) a motion for new trial (2) which the party was prevented 
from making by official misinformation (3) so long as the failure 
to file an answer was not intentional or the result of conscious 
indifference, (4) the party has a meritorious defense, and (5) no 
injury will result to the opposing party. 
 Petro-Chemical Transport, Inc. v. Carroll18 confirmed the 
availability of a bill of review to one who had lost the right to 
pursue a meritorious ground of appeal following a full trial on 
the merits.19  It also expanded the concept of official mistake to 
include not only affirmative misinformation but the failure to 
provide information.  In Petro-Chemical, the clerk failed to mail 
the postcard notice of judgment to the defendant’s attorney as 
required by Rule 306a.20  As a result, the defendant did not find 

out about the judgment until it was too late to move for a new 
trial or appeal.  The court of appeals ruled that the failure of the 
clerk to provide notice was not a basis for a bill of review because 
it was an act of omission versus commission.21  Hence, it was 
not the official mistake contemplated in Hanks.  The supreme 
court disagreed.  It found no material difference between a clerk’s 
providing erroneous information and a clerk’s not providing 
required information.  Both were official mistakes and could serve 
as the basis for a bill of review.22  
 Although Petro-Chemical clarified the meaning of official 
mistake, it muddled the standard by which the petitioner’s 
conduct was measured.  After expressly recognizing that Hanks 
permitted a bill of review to be based on official mistake so long 
as the petitioner also established that the failure to answer was not 
intentional or the result of conscious indifference “even though 
such failure was negligent,”23 the court ruled that the petitioner in 
the case at bar had to show that its failure to file a motion for new 
trial or appeal was not due to any fault or negligence of its own.24  
Hanks had not required that.  The petitioners in Hanks and Petro-
Chemical, however, were both in the same procedural position.  
Both were denied the right to file a motion for new trial or appeal 
because of official mistake, and, as the court itself stated, there 
was no material difference between the types of official mistake 
involved. The only other difference was that Hanks involved a 
default judgment while Petro-Chemical involved a judgment 
following a full trial on the merits.  One would think that their 
conduct should have been measured by the same standard, but 
the court did not address the issue.
 Baker v. Goldsmith,25 decided five years later, set the general 
procedure to be followed in a bill of review and settled the issue 
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concerning the quantum of proof required.  Procedural matters 
will be discussed in more detail below but, in general, a plaintiff 
in a bill of review must file a sworn petition setting forth the 
elements and as a pretrial matter, present prima facie proof 
of its meritorious defense or claim.26  A prima facie defense is 
established if the defense is not barred as a matter of law and the 
petitioner would be entitled to judgment on a retrial if there were 
no evidence to the contrary.27  The court decides this issue as a 
matter of law.28  If the court determines that a meritorious defense 
has been established, the remaining two issues are to be resolved 
either in the same hearing, a separate hearing, or with the merits 
of the underlying suit.29  However, if a meritorious defense is not 
established, the court enters a final judgment denying the bill of 
review.
 Baker’s resolution of procedural issues was not accompanied 
by a resolution of the substantive law.  Rather, Baker contributed 
only additional doubt as to the continued viability of Hanks.  
In Baker, as in Hanks, the 
petitioner suffered a default 
judgment as a result of official 
mistake and did not receive 
notice of the judgment until 
the time for filing a motion for 
new trial had expired.30  Under 
Hanks, the petitioner would 
only have been required to 
show that the failure to answer was not intentional or the result of 
conscious indifference; the petitioner would not have had to show 
that its failure to file a motion for new trial or appeal was not due 
to any fault or negligence of its own.  In Baker, however, the court 
stated the petitioner was required to show lack of negligence.   
Although the Baker court cited Hanks three times,31 the court 
neither expressly reaffirmed nor rejected Hanks’ less stringent 
standard, but the court’s discussion of the burden of persuasion at 
trial clearly reiterated the traditional Alexander requirement that 
the party demonstrate that the judgment was rendered unmixed 
with any negligence of his own:

The complainant must open and assume the burden of 
proving that the judgment was rendered as the result 
of the fraud, accident or wrongful act of the opposite 
party or official mistake unmixed with any negligence of 
his own....This may be an onerous burden, but it is a 
major distinguishing factor between a bill of review and 
a motion for new trial.32 

 The courts of appeals have understandably grappled with this 
issue.  The Amarillo Court of Appeals analyzed the issue, found 
Hanks and Petro-Chemical inconsistent, and concluded that the 
Texas Supreme Court had provided two different rules for the 
two situations; therefore, the court of appeals was duty-bound to 
apply the more liberalized requirements of Hanks in the default 
judgment situation, but the more rigorous requirements of Petro-
Chemical if judgment followed trial on the merits.33  The Courts 
of Appeals in Austin, Beaumont, Dallas, Fort Worth, Houston 
(14th Dist.), San Antonio and Tyler have since followed the 
Amarillo Court of Appeals,34 and only the First Court of Appeals 
in Houston has declined to follow Hanks on the ground that the 
Baker court implicitly abandoned Hanks.35 
 In another series of cases, the Texas Supreme Court addressed 
how the absence of service of process affects a bill of review.  In Texas 
Industries, Inc. v. Sanchez,36 a per curiam decision, the court expressly 
approved the lower court’s ruling that lack of service obviates the 
necessity of proving the second element, namely that the petitioner 
was prevented from making his meritorious defense by the fraud, 
accident or wrongful conduct of the opposing party.37

 Subsequently, in Peralta v. Heights Medical Center, Inc.,38 the 
Texas Supreme Court had the opportunity to consider whether the 
lack of service rendered proof of a meritorious defense unnecessary.  
In Peralta, the petitioner claimed that he had never been served 
and, therefore, did not need to establish any of the traditional 
elements.39  The Texas Court of Appeals disagreed.  Although the 
lack of service excused proof of the second element of a traditional 
bill of review, it did not excuse proof of a meritorious defense.  
Accordingly, the court upheld summary judgment against the 
petitioner.  The Texas Supreme Court denied writ of error with 
the notation “no reversible error.”40  The United States Supreme 
Court reversed: “The Texas court held that the default judgment 
must stand absent a showing of a meritorious defense to the 
action in which judgment was entered without proper notice to 
appellant, a judgment that had substantial adverse consequences to 
appellant.  By reason of the Due Process Clause of the Fourteenth 
Amendment, that holding is plainly infirm.”41  Hence, lack of 

service obviates the necessity of proving the first element as well.
 In Caldwell v. Barnes,42 the Texas Supreme Court stated, 
without discussion or citation, that lack of service also established 
“want of fault or negligence.”43  In a subsequent appeal after 
remand,44 the court reiterated the statement with considerably 
more force: “In Caldwell, we said this third and final element is 
conclusively established if the plaintiff can prove that he or she was 
never served with process.”45  Hence, lack of service, if established, 
obviates the necessity of proving any of the traditional elements.
 Finally, in Ross v. National Center for the Employment of 
the Disabled,46 the Texas Supreme Court once again emphasized 
the significance of service of process and dispelled the notion, 
espoused in several decisions, that a party who had not been 
properly served with process might nonetheless have a duty to 
take action regarding the suit.47  In no uncertain terms, the Court 
stated that a party who has not been properly served has no duty 
to act, diligently or otherwise, and, therefore, cannot be negligent 
in failing to act.48

III. The Different Settings for a Bill of Review
 Based on the foregoing Texas Supreme Court precedents 
and their progeny, there are at least five different settings for a bill 
of review, and each of them has different elements.  
 A.  Default Judgment With Service of Process–
 The Typical Case
 In the typical case, the defendant has been properly served, 
fails to file an answer, and suffers a default judgment.  The 
defendant seeks to set aside the judgment so that he or she may 
have the opportunity to defend against the allegations in the 
underlying suit.  In this situation, the petitioner must plead and 
prove (1) a prima facie meritorious defense to the claim alleged 
in the petition (2) which he was prevented from making by the 
fraud, accident, or wrongful act of the opposing party, or by 
official mistake (3) unmixed with any fault or negligence on his 
part.  The parameters of each of these elements will be discussed 
in greater detail below, but, as a “general and almost invariable 
rule,” each of these elements must be proven in the “usual” bill of 
review case.49  This type of bill of review requires the petitioner 
to prove that the reason an answer was not filed was because 

In no uncertain terms, the Court stated that 
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of the wrongful conduct of the other party, or official mistake, 
unaccompanied by any negligence of the petitioner.  Alexander 
v. Hagedorn was the “usual” bill of review case.  There was no 
question that the defendant had been served.  Nor was there any 
doubt that the defendant had a meritorious defense; he had an 
absolute defense.50  Nonetheless, the bill of review was denied 
because he failed to establish the other two required elements.51  
 The “usual” bill of review is probably the most difficult.  
Establishing a meritorious defense may not present a problem, 
because a meritorious defense may consist of nothing more than 
the outright denial of the plaintiff’s claim.  Explaining why an 
answer was never filed after proper service, however, presents a 
higher hurdle.  Unless your case fits within the narrow exception 
afforded by Hanks v. Rosser, discussed below, the existence of 
negligence is almost a foregone conclusion.  However, because 
the rules of procedure were changed after Alexander to require the 
clerk to send notice of judgment, the “typical” case will always 
also involve the question of post-judgment notice and whether 
the petitioner was negligent in allowing the judgment to become 
final.

B. Default Judgment Without Proper Service of 
Process

 As Caldwell v. Barnes and Ross v. National Center made clear, 
a bill of review is substantially different if a default judgment has 
been taken without proper service of process.  Indeed, if the bill 
of review petitioner proves no service at all, the bill of review 
is concluded, the judgment must be set aside, and a new trial 
granted.  The lack of service violates constitutional due process 
and obviates the need to prove any of the traditional elements.52  
“[I]n Caldwell v. Barnes, we held that a defendant who is not 
served with process is entitled to a bill of review without a further 
showing, because the Constitution discharges the first element, 
and lack of service establishes the second and third.”53   A party 
who is not served with process cannot be at fault or negligent in 
allowing a default judgment to be taken because there is no duty 
to respond to the suit at all.54  
 Similarly, if a party proves that service was defective, the 
result is the same.55  A default judgment cannot stand in the 
absence of valid service of process.56  Because a bill of review is a 
direct attack on the default judgment, there are no presumptions 
in favor of valid issuance, service or return of citation.57  Nor is 
there any presumption in favor of compliance with substituted 
service procedures.58  Hence, upon proof of defective service, 
the petitioner is relieved of having to prove the traditional 
elements.59

 Assuming that the facts of your case fit, this type of a bill 
of review proceeding may be the easiest and least expensive to 
pursue.  The party need not allege or prove a meritorious defense, 
and the court does not conduct a pretrial hearing regarding 
meritorious defense.60  One need only establish the lack of 
proper service.  That issue, like any other, may be determined 
on summary judgment, but, if the facts regarding service are 
disputed, the parties are entitled to a jury trial on the issue.61  The 
testimony of the petitioner, standing alone and uncorroborated, 
is not sufficient to overcome the presumption of service.62

 
 C.  Default Judgment--Loss of Right to File Motion for 

New Trial
 This is the Hanks v. Rosser bill of review limited to those 
situations in which a party suffers a default judgment and fails 
to file a motion for new trial as the result of official mistake.  
To succeed in this type of case, the petitioner must allege and 
prove (1) a failure to file a motion for new trial (2) as the result 
of official mistake, (3) the party’s failure to file an answer was not 
intentional or the result of conscious indifference, (4) the party has 

a meritorious defense to the allegations made in the underlying 
suit, and (5) no injury will result to the opposing party.  This type 
of bill of review is still clearly available in eight of the fourteen 
appellate districts.63 
 
 D.  Judgment After Trial--Loss of Right to File Motion 

for New Trial or Appeal
 This is the Petro-Chemical bill of review available after a trial 
on the merits, whether by bench, jury, or summary judgment.  
As in the Hanks bill of review, the petitioner complains of the 
loss of the right to move for new trial or appeal.  Rather than 
proving a meritorious defense, however, the petitioner must prove 
a meritorious ground for new trial or appeal.64   The petitioner 
must, therefore, allege and prove (1) a prima facie meritorious 
ground for new trial or appeal, (2) which the party was prevented 
from making by accident, fraud or wrongful conduct of the 
opposing party, or official mistake, and (3) unmixed with any 
fault or negligence on his own.  The petition should detail the 
errors committed by the trial court in setting forth the grounds 
for a new trial or appeal.65

   At the pretrial hearing, to determine whether the grounds 
asserted are meritorious, the petitioner should introduce the 
relevant pleadings from the underlying suit and any transcripts, 
if available, of the trial.66  This can be critical in establishing the 
meritorious nature of the appellate claim, and it facilitates the trial 
court’s consideration of the alleged errors.   
 
 E.  Dismissal of the Plaintiff’s Case 
 A bill of review is also available to the plaintiff in the 
underlying suit whose case has been dismissed.67  Although the 
typical scenario involves a dismissal for want of prosecution, this 
bill of review may be used in other dismissal situations as well.68  
Because a dismissal for want of prosecution is not a disposition 
on the merits, the first issue to be considered is whether a bill 
of review is even necessary; if the statute of limitations has not 
expired on the original cause of action, the suit may simply be re-
filed.  However, if a bill of review is necessary, the elements are (1) 
a prima facie meritorious cause of action, (2) which the party was 
prevented from making by accident, fraud or wrongful conduct 
of the opposing party, or official mistake, and (3) unmixed with 
any fault or negligence on his own.  In connection with this last 
element, a party to a suit is generally charged with notice that 
the suit may be dismissed for want of prosecution if there has 
been no action in the case for a long time.69  Nonetheless, Rule 
165a requires the clerk to send out two notices: notice of intent to 
dismiss and notice of actual dismissal.

IV. Procedural Issues
 Given this substantive background, it is clear that an 
attorney’s first step is to examine the court file in the underlying 
case as quickly as possible.  Obtain and examine a copy of the 
petition and the return of service to ascertain if and how the client 
was served, and whether strict compliance was observed with 
regard to the method of service employed.  An attorney should 
ascertain, as well, whether any required notices were properly and 
timely mailed to the parties.  Rule 239a, for example, requires 
the clerk to mail notice of a default judgment to the parties.  
Rule 306a requires similar notice to be mailed in the case of any 
other judgment.  Finally, as noted above, Rule 165a requires two 
notices.  Because lack of service reduces the burden of proof, and 
because lack of notice establishes official mistake, these can be 
critical facts.  
 The attorney should also obtain a copy of the judgment and 
examine the date.  In some cases, the attorney will quickly ascertain 
that there is still time to pursue a motion for new trial or normal 
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appeal.  If that is the case, and service was proper, a bill of review 
is not an available remedy; the party must instead pursue the 
available legal remedy.70  In the more typical situation, however, 
the defendant does not find out about the judgment until it is too 
late.  Quite commonly, the judgment creditor waits six months 
or more after the judgment before beginning collection efforts.  
By the time the defendant learns of the judgment, usually from a 
constable serving a writ of execution, critical time deadlines have 
expired.  Obviously, the 30-day period to file a motion for new 
trial or to appeal has expired.  In addition, the extended 120-day 
period available under Rule 306a(4) has lapsed.71  Finally, the six-
month period for filing a restricted appeal is also gone.72  The only 
possible remedy at that point is the bill of review.    
 
 A.  The Pleadings
 Once the facts have been ascertained, and the decision has 
been made to pursue the bill of review, a petitioner must file a 
sworn petition alleging factually and with particularity the basis 
for the bill of review.73  In the typical case, that means the petition 
must contain sworn allegations of the facts sufficient to constitute a 
defense, the facts showing that the prior judgment was rendered as 
the result of fraud, accident or wrongful act of the opposing party, 
or official mistake, and the facts showing a lack of negligence on 
the petitioner’s part.74  Other settings require different allegations.  
As a practical matter, and in the service of the client, the attorney 
should always examine the potential availability of more than one 
type of bill of review.  In that manner, if one type should fail, as, 
for example, if the client’s contention of lack of service should be 
disproved, there may still be another avenue through which to set 
aside the judgment.  
 The petition is filed as an independent law suit with 
the judgment defendant as the bill of review plaintiff and the 
judgment plaintiff as the bill of review defendant.  Service on 
the bill of review defendant is accomplished as in any other case.  
Venue and jurisdiction, however, are determined by law.  A bill of 
review petition must be filed in the same court that rendered the 
underlying judgment.75  As a practical matter, the petition should 
be entitled “Original Petition for Bill of Review” and, in the early 
paragraphs, designate the court which rendered the underlying 
judgment.  Copies of relevant documents, such as the judgment 
in the underlying suit, should also be attached to the petition. 
 The petitioner should also always consider the availability of 
injunctive relief.  The mere filing of a bill of review does not affect 
the finality or enforcement of the underlying judgment.76 Because 
the typical judgment creditor waits months before attempting 
collection, the judgment defendant no longer can suspend 
enforcement of the judgment by filing a supersedeas bond.  
Injunctive relief, whether by temporary restraining order and/or 
temporary injunction, is entirely appropriate in the context of a 
bill of review and is frequently sought to protect the client during 
the pendency of the litigation.77  
 
 B.  The Pretrial Hearing
 Once the petition has been filed and served, and the 
defendant has answered, the parties may conduct discovery, if 
necessary, to prepare for the pretrial hearing at which the court 
determines the issue of meritorious defense or claim.78  The 
petitioner bears the burden of presenting prima facie proof to 
support the meritorious defense or claim, and the court decides 
the issue as a matter of law.79  The petitioner should introduce the 
pleadings from the underlying suit and, if available, the transcript 
from the underlying hearing or trial to establish the nature of 
the original cause of action and to provide the trial court with 
a basis for determining the existence of a meritorious defense or 
claim.80  This should be accomplished through the use of certified 

or stipulated copies and transcripts.  It may also be accomplished 
through a request for judicial notice.81  The petitioner then 
presents evidence in the normal fashion to establish the basis for 
the defense or claim. 
 If, as is frequently the case, the hearing is conducted solely 
to determine whether the defense or claim is meritorious, the 
hearing should generally not take as long as a normal contested 
evidentiary hearing because the burden of proof is different.  The 
petitioner is not required to prove its defense by a preponderance 
of the evidence.82  Hence, the court does not consider, and the 
opposing party need not introduce, any controverting evidence 
on the issue.  The opposing party needs to offer evidence only 
if he or she believes it can establish that the claim is barred as 
matter of law.   If the court determines that a meritorious defense 
or claim has been established, the remaining two issues are to be 
resolved based on a preponderance of the evidence standard.83  If 
a meritorious defense or claim is not established, the court enters 
a final judgment denying the bill of review.  
 As in any other case, the parties are free to agree to have the 
court try some issues and not others.84  The parties, therefore, 
have several options to resolve the issues.  They can proceed in 
the normal fashion with a pretrial hearing limited solely to the 
issue of meritorious defense or claim, followed by a trial on the 
remaining two bill of review elements combined with the trial 
on the merits.85  Alternatively, the parties can proceed with the 
pretrial hearing on meritorious defense or claim, followed by a 
separate hearing on the remaining two bill of review elements, 
followed by a trial on the merits.86  Finally, the parties can agree to 
try to the court all three bill of review elements at the same time, 
leaving only a trial on the merits.87  If the issues are tried to the 
court, the parties may request findings of fact and conclusions 
of law as in any other case tried to the court.88  If the issues are 
tried to a jury, the jury questions submitting the merits of the 
underlying case are conditioned on affirmative findings to the 
questions submitting the bill of review.89

 The procedure is different if the petitioner seeks a bill of 
review based solely on the absence of proper service.  In this 
scenario, the trial court does not conduct a pretrial hearing on 
meritorious defense.90  Instead, the court conducts a trial at which 
the petitioner bears the burden of proving that he or she was not 
served.  If the trier-of-fact finds that there was no service, the bill 
of review is granted, the judgment set aside, and the parties revert 
to their original status as plaintiff and defendant with the burden 
on the original plaintiff to prove his or her case.91

V. Examination and Examples of the Elements
 The following sections discuss the elements in a bill of 
review case in which proper service is not an issue.  Proof of the 
traditional elements is not required if the petitioner proves that 
there was no service of process,92 or that service of process was 
improper.93 
 
 A.  The Meritorious Defense or Claim
 Depending on the particular type of bill of review the 
facts present, the petitioner must usually establish a prima facie 
meritorious defense, claim or ground for appeal.94  A prima 
facie meritorious defense or claim is a defense or cause of action, 
respectively, that is not barred as a matter of law and would 
entitle the petitioner to judgment if the case were retried and no 
opposing evidence were offered.”95  The trial court therefore does 
not consider or weigh controverting evidence, but rather decides 
the issue as a matter of law.96  
 Any type of defense, including the denial of the facts forming 
the basis for the underlying suit, may be raised.97  If the petitioner 
adduces prima facie proof that refutes those facts, or at least 
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refutes the facts supporting a key element of the underlying claim, 
the meritorious defense has been established.  Thus, for example, 
in a claim in which the defendant’s ownership of property is a 
key element, proof of non-ownership establishes a meritorious 
defense.98  Similarly, a denial that the plaintiff in the underlying 
suit was the owner and holder of a promissory note and guaranty 
at issue constitutes a meritorious defense.99  Alternatively, the 
petitioner’s defense may apply only to a part of the plaintiff’s 
claim.100

 A meritorious ground of appeal “is one which, had it been 
presented to the appellate 
court as designed, might, and 
probably would have, resulted 
in the judgment’s reversal.”101 
Analyzing this statement, the 
Amarillo Court of Appeals 
concluded that a meritorious 
ground of appeal did not 
require a complete reversal of 
the underlying judgment but 
rather only a modification 
of the judgment: “We therefore hold that a meritorious ground 
of appeal means a meritorious claim, whether that claim be a 
meritorious defense to the cause of action alleged to support the 
judgment or merely a meritorious basis for modification of the 
judgment in some respect.”102  In determining whether a ground 
of appeal is meritorious, the trial court is to use appellate standards 
of review.103

 
 B.  Fraud, accident, or wrongful act of your opponent
 Although the traditional elements of the bill of review always 
refer to “fraud, accident or wrongful act” of the opposing party, 
most of the reported cases that discuss this element involve fraud.104  
Only “extrinsic” fraud may entitle the petitioner to relief in a bill 
of review.105  Extrinsic fraud is “fraud that denies a losing party the 
opportunity to fully litigate at trial all the rights or defenses that 
could have been asserted.”106  It generally relates to the manner in 
which the judgment was procured or involves wrongful conduct 
that occurs outside of the law suit.107  Intrinsic fraud, on the other 
hand, relates to the merits of the issues in the underlying case and 
either was, or should have been, litigated in the suit.108  Examples 
of intrinsic fraud include fraudulent instruments, perjury109 or 
any matter which was actually presented to and considered by the 
trial court in rendering judgment.110  As the Texas Supreme Court 
has stated: 

An attack upon a judgment based on intrinsic fraud 
is not allowed because the fraudulent conduct may be 
properly exposed and rectified within the context of 
the underlying adversarial process itself. In contrast, a 
collateral attack on a judgment on the basis of extrinsic 
fraud is allowed because such fraud distorts the judicial 
process to such an extent that confidence in the ability 
to discover the fraudulent conduct through the regular 
adversarial process is undermined.111

 Generally speaking, the courts have defined extrinsic 
fraud without a great deal of detail as “keeping a party away 
from court, making false promises of compromise, [or] denying 
a party knowledge of the suit.”112  More specific examples 
include concealing a hearing from a party,113  failing to notify all 
opposing parties of a trial setting or hearing,114 false certification 
of the last known address of the opposing party,115 a fiduciary’s 
concealment of material facts to induce an agreed or uncontested 
judgment,116 fraudulent representations made to a party to 
induce the execution of an affidavit of relinquishment,117 or false 

promises of compromise to induce the execution of an affidavit 
of relinquishment.118  Fraudulent failure to serve a defendant 
without personal service in order to obtain a judgment against 
him without actual notice is also extrinsic fraud.119

 The conduct of one’s own attorney cannot satisfy this 
element of a bill of review because the focus of this element is the 
conduct of the opposing party, and,the actions of the attorney 
are usually imputed to the client.120  In the past, there had been a 
limited exception if the party’s own attorney “betrayed” the client, 
for example, by dismissing or compromising the underlying suit 

without the party’s knowledge or consent,121 but this exception 
was eventually eliminated.122 
 
 C.  Official Mistake
 “Official mistake” must involve a duty imposed by law on 
a judicial official.123  In most instances, official mistake involves 
the failure of judicial personnel to send out required notices, such 
as the notice of default judgment required by Rule 239a,124 the 
notice of judgment required by Rule 306a,125 or the two notices 
under Rule 165a regarding dismissal for want of prosecution.126  
The reason for the failure to send the notice is irrelevant.  Thus, 
for example, if the failure of the clerk to send notice of judgment 
was attributable to the failure of plaintiff’s counsel to certify the 
last known address, the lack of notice still constitutes official 
mistake.127  The notices must also contain the information 
required by the rules and must be sent to the appropriate persons 
at the correct addresses.128  This can be an important factor in a 
bill of review.  One court has ruled that Rules 306a and 165a 
require that notice be sent to each attorney of record, not just lead 
counsel.129  Furthermore, Rule 165a’s requirement that notice be 
sent to the address “shown on the docket or in the papers on file” 
has been interpreted to mean that the clerk must use the address 
that appears on the pleadings in the file, not the address that may 
appear in a central registry or database of attorneys.130

 Official mistake may also be proven by showing the clerk 
provided erroneous information to the party, such as, that no 
default judgment has been entered when in fact one has been 
entered.131  Official mistake is also demonstrated by the entry of 
default judgment when an answer is already on file.132

 Official mistake is not established by proving that an official 
failed to perform a promise to do something outside the scope 
of their official duties.  For example, in Alexander v. Hagedorn, 
the district clerk allegedly informed Alexander there would be no 
court that week, but that he would advise him when court next 
convened so he could make his appearance.133  The clerk failed 
to follow through, and Alexander suffered a default judgment.134   
The court ruled there was no official mistake because the sheriff 
promised to do something that was not within the scope of his 
official duties.135 Finally, official mistake does not include the 
actions of one’s own attorney.136  To the contrary, the negligence 
of the attorney is attributable to the client and hence cannot form 
the basis for a bill of review.137

 

Generally speaking, the courts have defined 
extrinsic fraud without a great deal of detail as 
“keeping a party away from court, making false 
promises of compromise, [or] denying a party 
knowledge of the suit.”11
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 D.  Lack of fault or negligence 
 The negligence component actually comprises two separate 
inquiries.  Was the petitioner negligent in allowing the judgment 
to be taken in the first place or was the petitioner negligent in 
allowing it to become final?  The first inquiry often arises in the 
context of a default judgment and implicates service of process.  If 
service of process was not accomplished or was defective, there is 
no duty to file an answer, and, hence, there can be no negligence 
in failing to file an answer.138  This is true even if the petitioner 
knew about the law suit and allowed the default to be taken.139  If, 
on the other hand, service was proper, it is difficult to demonstrate 
a lack of negligence in failing to file an answer.  The negligence 
standard is more difficult to satisfy than the traditional motion 
for new trial standard.140  For that reason, there are not too many 
cases in which the petitioner successfully established a lack of 
negligence.141  In most cases, the petitioner is found negligent for 
doing nothing at all or for failing to do that which would have 
apprised him of the suit.142

 Once a party has made an appearance, the inquiry shifts to 
the manner in which the party or attorney kept apprised of case 
developments.  The case law in this area is inconsistent.   Some 
courts have applied a rigorous standard of constructive notice, 
holding that the party and its counsel are chargeable, as a matter 
of law, with notice of actions taken in the case up to and including 
judgment even though the party has no actual notice.143  Under 
this standard, it is difficult to conceive of many instances in which 
the attorney or party would not be negligent in failing to prevent 
rendition, or discover the existence, of a judgment.  Other courts, 
usually in more recent decisions, have applied a standard more 
consistent with the concept of negligence:  “whether the litigant 
and his counsel used such care as prudent and careful men would 
ordinarily use in their own cases of equal importance.”144  Under 
this standard, the focus is almost always on the activity, or, better 
stated, inactivity of the attorney and the imputation of that 
inaction to the client.  An attorney’s failure to make reasonable 
inquiries regarding his pending litigation constitutes the failure to 
exercise diligence145 and, because of the law of agency, that failure 
is imputed to the client.146 
 In some cases, the existence of negligence is clear, for 
example, failing to move to retain a case when the attorney has 
received proper notice of intent to dismiss, or failing to appear 
at trial although properly notified, or neglecting a case for three 
years prior to judgment and two years after.147  Other cases are 
not as clear.  In one case, for example, a jury found negligence 
in failing to make any inquiry of the court over a three-month 
period,148 yet in another, the jury found no negligence where there 
was no inquiry over a ten-month period.149  Some inquiry at least 
transforms the issue into a question for the fact-finder.150  
 Moreover, the courts seem to relax the standard in the 
absence of required notice.  For example, in Gold v. Gold, the case 
was dismissed for want of prosecution but no notices were sent.151  
In part, the trial court had denied the bill of review because 
the attorney failed to exercise diligence in discovering that the 
case had been dismissed.  Reversing and remanding, the Texas 
Supreme Court stated that the “attorney had no duty to find out 
more about the status of the case until she had some reason to 
suspect it had been dismissed.”152  In Coker v. Blevins, the court 
went even further; because the party proved it did not receive 
notice of the summary judgment hearing, proof of non-service 
conclusively established a lack of fault or negligence.153   
 The second inquiry, whether the petitioner was negligent 
in allowing the judgment to become final, focuses on what the 
attorney or client did after the judgment.  It includes showing 
due diligence in pursuing available legal remedies.154  As a general 
rule, the failure to seek a new trial, appeal or reinstatement, if you 

can timely do so, is negligence,155  as is filing a timely motion for 
new trial and then abandoning it.156  Finally, failing to pursue an 
appeal following the denial of a motion for new trial will also bar 
a bill of review.157

 A petitioner is not, however, required to pursue a restricted 
appeal, formerly known as a writ of error, as a prerequisite to a 
bill of review.158  A party may pursue the restricted appeal if the 
party believes it can satisfy the elements, but, frequently, the bill 
of review procedure proffers some advantages.  First, it allows the 
trial court an opportunity to correct the judgment without having 
to engage in an appeal.159  Second, in a bill of review, the court 
may consider all of the facts, not just those that appear on the face 
of the record.160  Third, discovery is available in a bill of review, 
but not in a restricted appeal.161  Finally, a bill of review petitioner 
may more readily obtain an injunction from the trial court rather 
than an appellate court to stop collection efforts.

VI. Defenses
  A bill of review falls within the residual statute of limitations 
and, therefore, must be filed within four years of the date of the 
judgment.162  The only exception to this is if the petitioner shows 
extrinsic fraud, essentially establishing that the suit or judgment 
was fraudulently concealed.163  In such a case, the statute of 
limitations does not commence to run until the party discovered, 
or should have discovered, the fraud.164  Because a bill of review 
is an equitable remedy, equitable defenses also apply, at least 
theoretically, but they present some unusual issues.  Unclean 
hands, evidenced by discovery abuse in the underlying law suit, 
for example, has been applied to deny a party relief by bill of 
review, but the basis for the application is questionable.165  Laches 
is also available, but would not bar a bill of review so long as it was 
filed within four-year statute of limitations.166

VII. Appeal
 Only one final judgment is entered in a bill of review 
proceeding.167  If the bill of review is denied, the court enters a 
final judgment denying the bill of review, and that judgment can 
be appealed.  If the court grants the bill of review, however, that 
order is not appealable because it is interlocutory.168  It can be 
appealed only with a final judgment on the merits of the underlying 
case and is reviewed under an abuse of discretion standard.169  If 
the appeal of the bill of review part of the judgment concerns 
questions of law, such as whether the petitioner presented prima 
facie proof of a meritorious defense, the review standard is de 
novo.170  As in any other case, to the extent the bill of review 
elements are tried without a jury, a party may request findings of 
fact and conclusions of law.171

VIII. Conclusion
 Many lawyers may never encounter a bill of review, but 
that should not be because they did not recognize its potential 
application.  It remains the last possible avenue for relief for 
sometimes desperate clients in a number of different situations.  
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