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Longley & Maxwell, LLP [Editor’s note: Prior to 1973, most persons injured by abusive insurance 

practices were left with only common law actions for fraud and breach of 
contract.  No statutory relief was afforded. In 1973, the Texas legislature 
amended article 21.21 of the Insurance Code, effective April 1, 1975, 
to provide for a private cause of action. Article 21.21’s amendments 
were companion legislation to the Deceptive Trade Practices Act. 
Article 21.21’s private cause of action was of immediate significance for 
Texas consumers, and its provisions continue to be important. Effective 
April 1, 2005, however, article 21.21 was renumbered as chapter 541. 
The following article discusses the history of article 21.21, currently 
codified as chapter 541.]
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I.  General Considerations – Importance of History 
Justice Cardozo said, “History, in illuminating the 

past, illuminates the present, and in illuminating the present, 
illuminates the future.”1  In a practice manual, however, the 
point is best made in practical terms:  History is important 
because it can decide the outcome of a case.2  Under accepted 
rules of statutory construction, the meaning of a statute, if not 
apparent from its words, can only be determined by carefully 
evaluating the circumstances of its passage.  Thus a working 
knowledge of the origins of Article 21.21, its objectives, 
and the creation of a private remedy in 1973 – when an 
almost identical provision became law that year as part of 
the Deceptive Trade Practices Act – merits consideration 
of any question to arise under these two related statutes.  
Unfortunately, this has often not been the case.  Courts 
– and the advocates who appear before them – have been 
quick to say that the legislature “intended” this or “did not 
intend” that, but rarely have these conclusions been backed 
with citation to the legislative record.  Historical analysis is 
also missing from legal commentary on these two statutes.  
Much of what has been written or said about Article 21.21 
and the DTPA has centered on the latest headline-grabbing 
case or legislative amendment, ignoring the reasons why 
these statutes were passed in the first place.  What follows 
is an effort to fill this gap in scholarship; it is an account 
of how Article 21.21 and the DTPA, among the strongest 
consumer protection measures in the nation when they 
passed, became law.  It is a light cast on the past of these 
important enactments in order that their present and future 
might be better illuminated.

II.  Regulation of Deceptive and Unfair Trade Practices 
Before 1973

A.  History of Article 21.21 of the Insurance 
Code

Statutory remedies are so much a part of Texas 
insurance law today that it is difficult to imagine a time 
when they were not.  But before 1973, except for a provision 
allowing the holder of a life, health or accident policy to 
recover a twelve percent penalty and attorneys’ fees from a 
company failing to pay a life, health or accident policy claim 
within thirty days of demand,3 persons injured by abusive 
insurance practices were left with only common law actions 
for fraud and breach of contract.  No statutory relief was 
afforded persons denied prompt payment under their 
homeowners, automobile or business interruption policies, or 
those persons damaged by the unfair and deceptive practices 
prohibited by Article 21.21.  Similarly, no remedy existed for 
persons injured by statutorily prohibited unfair or deceptive 
practices in the purchase, lease or use of goods and services 
generally, so they too were limited to whatever remedies the 
common law allowed.

Although in 1973 private citizens were formally 
handed the tools to protect themselves from unfair market 
practices in Texas, the tools themselves were forged years 
earlier.  Both Article 21.21 and the Deceptive Trade Practices 
Act are related to the Federal Trade Commission Act, but 
they came to Texas over different paths, nurtured by different 
political considerations.  For Article 21.21, the road started 
in the 1940s with a United States Supreme Court decision 
that reversed a hundred years of federal deference to state 
regulation, a ruling that forced the states to better protect 
their own citizens.

In 1944, the United States Supreme Court held 
in United States v. South-Eastern Underwriters Ass’n4 that 

History of Article 21.21
insurance companies operating across state lines engaged 
in interstate commerce and thus were subject to the federal 
antitrust laws.  The decision sent shock waves through the 
insurance community.  To state insurance officials the decision 
made comprehensive federal taxation and trade regulation of 
insurance inevitable, draining state coffers of revenue and 
terminating the need for their services.5  The ruling unnerved 
the insurance industry as well.  Although seventy-five years 
earlier it had urged the Commerce Clause as a basis for the 
Supreme Court to 
strip the states of 
power to regulate 
insurance,6 “by 
1944, the insurance 
industry preferred 
the generally lax 
regulation of the 
state authorities.”7  
The specter of federal 
antitrust actions 
aimed at cooperative 
rate setting and 
p o l i c y - w r i t i n g 
activities caused the 
insurance industry 
to rally around 
legislation proposed 
by the National 
Association of Insurance Commissioners.8  The legislation, 
known as the McCarran-Ferguson Act, passed in 1945.9

The McCarran-Ferguson Act, while forbidding any 
construction of federal law that would invalidate, supersede 
or impair state insurance regulations, expressly subjected the 
insurance industry to the Sherman and Clayton antitrust acts 
and the Federal Trade Commission Act “to the extent that 
such business is not regulated by State law.”10  Thus the act 
created a “reverse preemption,” displacing federal law only 
if the state in which the conduct occurred regulated anti-
competitive, unfair and deceptive trade practices in the 
insurance business.

To be sure, the states regulated insurance, but 
none had a regulatory arsenal aimed at anti-competitive, 
unfair and deceptive conduct anywhere approaching the 
strength and scope of the Sherman, Clayton, and Federal 
Trade Commission acts.  To give the states time to fill the 
regulatory gap, Congress exempted the insurance industry 
from these federal statutes for three years.11  During the floor 
debate, Senator McCarran made plain what the states must 
do during this period in order to avoid federal regulation:

Mr. MURCOCK.  As I understand the 
conference report which is now before the Senate, 
it provides for a 3-year moratorium, which is fixed 
as ending January 1, 1948, against the invoking 
of the Sherman Act and the Clayton Act, and it 
provides that they shall again be in force after that 
period without any affirmative action on the part 
of the Congress, except as regulatory matters have 
been enacted by the States relating to the subjects 
covered by those acts—

Mr. McCARRAN.  During the 
moratorium.  Regulatory acts must be enacted 
by the several States in each of the several States.  
Otherwise the antitrust acts become effective after 
January 1, 1948.

Mr. MURDOCK.  But is it not the 
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purpose of this bill and does not the bill accomplish 
this—

Mr. McCARRAN.  It accomplishes a 
moratorium for 3 years against the operation 
of the acts mentioned, namely, the Sherman 
Antitrust Act, the Clayton Act, the Federal Trade 
Commission Act, as amended, and the Robinson-
Patman Antidiscrimination Act.

Mr. MURDOCK.  So that during the 
moratorium it is intended, is it not, that the states 
shall affirmatively step into the regulation of the 
insurance business?

Mr. McCARRAN.  That is correct.
Mr. MURDOCK.  And it is intended that 

on the expiration of the moratorium the Sherman 
Act, the Clayton Act, and the other acts mentioned 
will again be come effective except—

Mr. McCARRAN.  Except as the States 
themselves have provided regulations.12

. . . .

Mr. BARKLEY.  I should like to ask, in 
this connection, whether, where States attempt to 
occupy the field – but do it inadequately – by going 
through the form of legislation so as to deprive the 
Clayton Act, the Sherman Act, and the other acts of 
their jurisdiction, it is the Senator’s interpretation 
of the conference report that in a case of that kind, 
where the legislature fails adequately even to deal 
with the field it attempts to cover, these acts still 
would apply?

Mr. McCARRAN. That is my interpreta-
tion.13

Realizing, as did Congress, the deficiency of state 
regulatory schemes, the National Association of Insurance 
Commissioners began work almost immediately on a 
model unfair competition and deceptive practices act for 
state adoption.  This effort culminated in 1947 with the 
NAIC’s adoption of “An Act Relating to Unfair Methods of 
Competition and Unfair and Deceptive Acts and Practices in 
the Business of Insurance.”14  Lifting language directly from 
section 5 of the Federal Trade Commission Act, the NAIC 
model law prohibited any “unfair method of competition” 
and any “unfair or deceptive act or practice” in the business 
of insurance.15  The model law listed certain activities that 
it “hereby defined” as such methods, acts or practices16 and 
provided for regulatory oversight by the state insurance 
commission.17  

Texas, however, did not adopt the model act for 
ten years.  Why is unclear, though it seems safe to conclude 
that the insurance industry did not particularly like the 
model act’s broad condemnation of unfair and deceptive 
practices and the strengthened hand it gave state regulators.  
Despite Congressional opinion that existing state laws were 
inadequate and that the three-year moratorium was to be used 
to beef them up,18 the insurance industry and state officials 
were apparently unconvinced that incorporating the model 
act into Texas law would avoid federal regulation.  Had it 
been otherwise, there is little doubt the model act would 
have been passed as handily in 1947 as it was ten years later.  
Who would have opposed it?  Whatever fledgling consumer 
interests that existed in Texas in 1947 certainly would not 
have challenged legislation to rid the insurance industry of 
unfair or deceptive practices.

Instead of passing the NAIC model law, Texas 

reacted to the McCarran-Ferguson Act by codifying its 
existing insurance statutes.  From the emergency clause of 
the 1951 bill that created the Insurance Code, it is clear that 
Texas was not ready to admit that its insurance laws needed 
shoring up or that failing to do so risked federal regulation of 
the insurance industry in the state:

[J]urisdictional uncertainties arising from the 
United States Supreme Courts’ [sic] decision 
holding that the business of insurance transacted 
across state lines is interstate commerce within 
the meaning of the Federal Constitution, ma[ke] 
it practicable and necessary that [the present laws 
relating to insurance] shall be made clear, concise, 
adequate and consistent for the protection of the 
insuring public as well as for the protection of 
those engaged in the business of insurance . . . .19

In reality, there were no “jurisdictional uncertainties” 
in 1951.  The United States Supreme Court had clearly held 
that the insurance business was subject to federal jurisdiction 
and Congress had accepted this premise in passing the 
McCarran-Ferguson Act to provide the states a way out.20  
The only “uncertainty” was whether Texas’ insurance laws 
would pass muster under McCarran-Ferguson.  The insurance 
industry and the Texas Department of Insurance apparently 
felt that if all these laws were nicely bound together in a 
code, at least there would be the appearance, if not reality, 
of comprehensive insurance regulation, and that alone might 
be enough.

Essentially, codification only involved taking the 
insurance statutes already on the books, organizing them 
according to the topic they addressed, and then assigning 
them an “article” number.  Thus, the Insurance Code 
enacted in 1951 included “Article 21.21,” but it bore little 
resemblance to today’s text.  Article 21.21, then modestly 
entitled “Discrimination,” simply duplicated the provisions 
of a 1909 statute21 that prohibited five narrowly described 
practices dealing with rebating and discrimination.22  Any 
company, officer or agent violating these provisions was 
guilty of a misdemeanor and subject to a maximum fine of 
five hundred dollars.  In addition, the offending company 
could forfeit its certificate of authority to do business and the 
violating agent could lose his license for a year.23

An extensive Federal Trade Commission 
investigation of the advertising practices of the health and 
accident insurance industry in 1953 and 1954 culminating 
in two major enforcement actions decided in 1956 finally 
moved Texas to pass the NAIC model law in 1957.24  In 
April of that year, the Commission issued a cease and desist 
order against The American Hospital and Life Insurance 
Company25 located in San Antonio and a month later issued 
another against a Michigan insurer, National Casualty 
Company.26  In each case, the Commission found that 
brochures the companies had mailed to out-of-state agents for 
delivery to prospective policyholders were false, misleading 
and deceptive in violation of section 5 of the Federal Trade 
Commission Act.27  More importantly, the Commission 
ruled in both cases that the McCarran-Ferguson Act did not 
bar federal action, even in those states with statutes regulating 
the insurance industry.28  Suddenly, federal regulation of 
Texas insurance trade practices went from theoretical threat 
to cold, hard fact.  Although the Fifth29 and Sixth30 Circuits 
would later reverse the Commission in 1957, by that time 
the legislature, prodded by an insurance industry and state 
insurance department desperate to ward off federal regulation, 
had passed the model act.
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At first, it seemed that the insurance industry and 
state regulators might fare well before the Commission.  The 
hearing examiners in both American Hospital and National 
Casualty ruled that, under the McCarran-Ferguson Act, the 
Commission had no jurisdiction in those states that regulated 
insurance by statute.  Ironically, though American Hospital 
involved a Texas insurer, the adequacy of Texas’ regulatory 
scheme was not at issue in that case because the jurisdiction of 
the Commission, in its words, “ha[d] not been asserted over 
respondent’s business transacted wholly within that State.”31  
Texas law, as well as that of every other state, was at issue 
in National Casualty, however, because the Michigan insurer 
in that case was licensed to do business everywhere in the 
country.  The hearing examiner found that the Commission’s 
jurisdiction over National Casualty Company was limited 
to Mississippi, Rhode Island, Missouri, Montana and the 
District of Columbia, which had no state statute, and that 
“each of the states other than those named fully regulates the 
business of insurance by legislative enactment, with the result 
that as to transactions within such states the Commission’s 
jurisdiction is withdrawn.”32

As it pertained to Texas, the hearing examiner’s 
ruling in National Casualty is hard to justify. Texas had not 
yet adopted the NAIC model act and the only law that even 
arguably applied was Article 21.20,33 but it prohibited, 
as it does today, only life insurance companies from 
misrepresenting the terms of their policies, and National 
Casualty was a not a life insurance company.34

Whether the National Casualty hearing examiner 
analyzed the laws of the other states as inadequately as he 
did those of Texas is unknown.  Examiners’ decisions are 
unpublished and in neither its National Casualty nor American 
Hospital opinions did the Commission pay any attention to 
the adequacy of the state statutes themselves or to the criteria 
the hearing examiners used in reviewing them.  Instead, the 
Commission concluded that it had jurisdiction regardless of 
state regulation because, in its view, the McCarran-Ferguson 
Act preserved the Commission’s power where there were 
“interstate aspects” of the insurance business at issue such 
as the distribution of deceptive sales materials across state 
lines.35  Because the Commission took the same position on 
appeal,36 the opinions of the Fifth and Sixth Circuits likewise 
shed no light on the hearing examiners’ conclusions regarding 
state law.

Although the hearing examiner in National Casualty 
was wrong about Texas law, the state’s subsequent adoption 
of the NAIC model act made the error harmless.  By the 
time the Supreme Court granted review of National Casualty 
and American Hospital on November 12, 1957,37 the model 
act had been on Texas law books in the form of a new and 
improved Article 21.21 for over six months.  And by the 
time the Court handed down its decision on June 30, 1958 
affirming the Fifth and Sixth Circuits,38 the model act had 
been Texas law for over a year.39  Thus, the Supreme Court 
could accurately say in 1958 what the hearing examiner 
three years earlier should not have: Texas “. . . has enacted 
prohibitory legislation which proscribes unfair insurance 
advertising and authorizes enforcement through a scheme of 
administrative supervision.”40

Although the Federal Trade Commission had lost 
a legal battle over its jurisdiction, it had won a political war 
of greater consequence.  By flexing its national muscle, the 
Commission had forced the insurance industry and state 
lawmakers to give citizens strong state laws against unfair and 
deceptive insurance practices, protection they likely would 

never have received otherwise.
That avoiding federal regulation was a prime reason 

for Texas’ 1957 adoption of the model act is made plain by 
the emergency clause of the legislation that enacted it:

The . . . enactment of this Act will strengthen 
state regulation of the business of insurance. . . . 
[S]ubstantially the same Act has previously been 
enacted in thirty-nine states, and . . . it is designed 
to prevent federal regulation and taxation of the 
business of insurance . . . . 41

Mirroring the model act, Article 21.21 was divided 
into sections, the format it retains today.  Section 1 set forth 
the purpose of the statute to regulate insurance trade practices 
in accordance with the intent of Congress as expressed in the 
McCarran-Ferguson Act by providing for the determination 
and prohibition of all “unfair methods of competition or 
unfair or deceptive acts or practices.”42  Section 2 supplied two 
definitions, one for “person,” a term that would assume added 
importance when the legislature gave a private treble damage 
remedy to “any person” in 1973,43 and one for “Board,” 
defined to mean the Board of Insurance Commissioners.44  
Section 3 declared that “no person shall engage” in unfair 
trade practices defined by, or determined under, the statute,45 
while section 4 “hereby defined” 
eight such practices,46 including 
broadly worded provisions 
prohibiting misrepresentation 
of policies47 and dissemination 
of false information respecting 
the insurance business.48  In the 
remaining sections, the Board of 
Insurance Commissioners was 
given the power to investigate and 
determine whether prohibited 
practices had occurred,49 to issue 
cease and desist orders,50 and to 
sue for a civil penalty of fifty dollars if a cease and desist order 
was violated.51  Following the model act which itself lacked 
such provisions, the 1957 amendments to Article 21.21 did 
not give the Board the power to issue regulations further 
defining unfair practices or to sue for an injunction, nor did 
it accord private persons injured by violations a statutory 
remedy.

In 1969, Article 21.21 was amended to give the 
Board power to issue rules and regulations.52  Two years later, 
in 1971, the Board handed down the broadest regulation 
outlawing unfair and deceptive insurance practices it has ever 
issued, Board Order 18663.53  The Board made clear in the 
order that it “appl[ied] to all types of insurance[,]”54 that its 
provisions governed “insurers and insurance agents and other 
persons in their conduct of the business of insurance or in 
connection therewith,” whether done “directly or indirectly” 
and “irrespective” of the “capacity” in which the person was 
acting,55 and that the words used in the order were “not 
limited to the common law meaning” but rather were “to be 
interpreted to accomplish the purpose” of the order.56

If Board Order 18663 was inclusive as to whom it 
regulated, it was universal as to what it prohibited.  The order 
did not simply repeat the broad condemnation of unfair 
practices in section 3 of Article 21.21.  It went further to 
outlaw not only unfair practices “as defined by the provisions 
of the Insurance Code of Texas or as defined by these and 
other Rules and Regulations of the State Board of Insurance 
authorized by the Code[,]”57 but also any “improper trade 
practice” that, though not defined as unfair in any of the 
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rules and regulations, had been determined to be so “pursuant 
by law.”58  Thus Board Order 18663 encompassed all unfair 
practices in the insurance business, whether found in any 
of the provisions of the Insurance Code, any of the Board’s 
regulations, or in the common law.

The breadth of Board Order 18663, like that 
of Article 21.21’s definition of “person,” took on added 
significance when, during the 1973 legislative session, the 
legislature amended Article 21.21 to make a violation of 
the Board’s regulations the grounds for a damage claim by 
“any person” while also enacting, almost simultaneously, a 
new Article 21.21-2 prohibiting “unfair claim settlement 
practices.”59

B.  History of the Deceptive Trade Practices Act
Just like the pre-1973 version of Article 21.21, the 

pre-1973 deceptive trade practice statute, Article 5069-10, 
also lacked a private remedy.  Passed in 1967 as chapter 10 
of the Consumer Credit Code,60 the statute outlawed thirteen 

“deceptive practices” and 
authorized the Consumer 
Credit Commissioner 
to request the attorney 
general to seek an 
injunction against a 
violator.61  If the defendant 
violated the injunction, 
the attorney general could 
“petition for recovery” 
of civil penalties of “not 
more than” one thousand 
dollars per violation of 
the injunction.62  Since 
civil penalties could not 
be assessed for the initial 
violation of the statute, 
however, Article 5069-
10 permitted violators to 

take at least one bite of the consumer’s apple without risking a 
dime.  To its weak enforcement mechanisms, Article 5069-10 
added a broad exemption provision immunizing any “actions 
or transactions permitted under laws administered by a public 
official acting under statutory authority of this State or the 
United States.”63  Despite the fact that other provisions of 
the Consumer Credit Code gave consumers the right to sue 
individually for statutory penalties if they were charged more 
than the maximum allowable rates of interest,64 it gave them no 
remedy if they were harmed by unlawful deceptive practices.

Article 5069-10 was strengthened in 1969, but 
still afforded no private remedy.65  A general prohibition 
of all “[f ]alse, misleading, or deceptive acts or practices in 
the conduct of any trade and commerce” was added to the 
thirteen specifically prohibited practices, and the Federal 
Trade Commission and federal court interpretations of section 
5(a)(1) of the Federal Trade Commission Act guided Texas 
courts in construing the general prohibition.66 In addition, 
the Consumer Credit Commissioner was given pre-litigation 
investigative powers, authority to accept an “assurance of 
voluntary compliance” without filing suit and penalties 
increased from one to ten thousand dollars for each violation 
of an injunction.67

What seemed like a step toward stronger enforcement 
was more than offset, however, by the addition of three more 
exemptions to the already broad exclusion provided in 1967.  
Now immunized from prosecution were the insurance industry, 
advertising media (absent a showing that the intent or purpose 

of the advertiser was known by the advertising medium’s 
owner or personnel), and any conduct that was subject to and 
compliant with the regulations and statutes administered by 
the FTC.68

Not only did the 1969 legislation fail to extend 
a private remedy to those victimized by deceptive practices, 
it expressly provided that “[n]othing in this Chapter 
either enlarges or diminishes the rights of parties in private 
litigation[,]”69 thus cutting off any argument for an implied 
right of action.

C.  Passage of H.B. 417 in 1973
1.  Overview of H.B. 417

On May 21, 1973, the legal landscape changed 
dramatically when the Governor signed into law H.B. 417, 70 
perhaps the most sweeping state consumer protection measure 
ever enacted.  The bill repealed Article 5069-10, creating 
in its stead the Texas Deceptive Trade Practices-Consumer 
Protection Act (“the DTPA”) as the new chapter 17 of the 
Business & Commerce Code,71 and amended Article 21.21 
of the Texas Insurance Code.72

H.B. 417 kept the substantive prohibitions of Article 
5069-10, added to the prohibitions, vastly strengthened the 
mechanisms of enforcement, and sharply reduced exempt 
persons and conduct. The bill added seven new items of 
prohibited conduct to the broad prohibition against false, 
misleading or deceptive acts or practices and the “laundry 
list” of thirteen specific deceptive trade practices that were 
in Article 5069-10.73  The broad statutory exemption that 
had immunized the insurance industry among others was 
replaced with a much narrower provision that essentially 
made all businesses except the media subject to suit.74  To the 
Texas Attorney General, the chief law enforcement officer of 
the state, the statute gave the power to seek civil penalties 
and restitution for persons injured by deceptive trade 
practices without awaiting – with one notable exception 
discussed below – a request from another state official or 
agency.75  To supplement the Attorney General’s public 
enforcement power, H.B. 417 granted to those adversely 
affected by deceptive trade practices, breaches of warranty, 
unconscionable conduct and violations of Article 21.21 of 
the Insurance Code the right to sue the wrongdoer directly 
for treble damages and attorneys’ fees.76

2.  Factors Favoring Passage
From the mid-1960s through much of the 1970s, 

considerable public support existed for strengthening 
consumer protection laws.  Whatever the root causes of the 
consumer movement in the 1960s and 1970s, Congress 
clearly felt its pressure.  Among Congress’ consumer 
initiatives during this period were creation of the Consumer 
Product Safety Commission77 to protect the public from 
dangerous consumer products, passage of the Magnuson-
Moss Warranty Act78 to limit manufacturers disclaimers of 
warranties on consumer goods, and enactment of the Truth 
in Lending Act79 to require lenders to inform consumers of 
the cost of debt they were assuming in increasing amounts.  
Summing up the activity at the federal level in her appearance 
before the Federal Trade Commission’s National Consumer 
Protection Hearings in 1968, Betty Furness, Special Assistant 
to the President for Consumer Affairs, stated that:

Never has a Congress introduced – and 
passed – so many consumer bills.  Never have 
the departments and agencies of the Federal 
Government been more consumer conscious in 
their programs.

Never has there been such interest in 
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increased consumer representation and protection 
at State and local government levels.  And never has 
there been such real progress in effective consumer 
education. And never have there been so many 
important studies by the Congress and by the 
executive branch which have brought consumer 
problems into clear focus.80

Consumer protection had become so popular by 
the 1970’s that a Republican president, Richard Nixon, 
was motivated to establish by executive order the Office of 
Consumer Affairs in the Executive Office of the President81 
to be run by his special assistant for consumer affairs, Virginia 
Knauer, a respected consumer advocate.82

The states matched, if not surpassed, action at the 
federal level.  By 1972, thirty-six states, including Texas, 
had passed a “little FTC act” prohibiting unfair or deceptive 
trade practices, though only twelve (Texas not included) 
expressly allowed a private remedy.83  By 1981, every state, 
the District of Columbia, Guam, Puerto Rico and the U.S. 
Virgin Islands had such statutes and all but eight of these 
fifty-four jurisdictions provided a private remedy.84

Consumer protection’s national popularity in 1973, 
however, is insufficient in explaining why the Texas legislature 
passed the Deceptive Trade Practices Act and amended Article 
21.21 to allow private suits for treble damages.85  This required 
loosening the business lobby’s grip on state lawmakers, and 
that, in turn, took the “Sharpstown scandal” and the political 
housecleaning in Austin that followed.86

The scandal erupted over claims that a developer-
banker attempted to purchase legislation that would have, 
via a loophole in federal law, exempted his bank from federal 
oversight.  That moneyed interests may have greased public 
palms for private gain enraged Texas voters, causing them to 
elect a new governor, lieutenant governor, attorney general 
and a new majority in the senate and house (which in turn 
elected a new speaker), all of whom championed “open 
government” free of the secret influence of special interests 
and the lobbyists who serve them.

The Democratic nominee for attorney general, 
John Hill, then a respected plaintiff’s lawyer and former Texas 
Secretary of State whose campaign promised improvement of 
the state’s consumer protection laws, beat the business lobby-
supported incumbent in the spring primary.  Unopposed 
in the fall general election, Hill campaigned for House and 
Senate candidates in contested races, which helped seal their 
support for his legislative program.  Thus, by the time the 
legislature convened in 1973, it was clear that a bill increasing 
the consumer protection powers of the attorney general and 
giving consumers the right to sue would pass.

Because it knew that a bill was going to pass anyway 
and because it wanted to “catch the late train” with the 
new attorney general whose consumer protection division 
would soon be monitoring its members’ advertising and 
sales practices, the Texas Retailers Association supported 
Hill’s legislation.  Other business interests, unable to kill the 
legislation altogether, were forced to limit their opposition 
to features of the bill they deemed most objectionable while 
publicly applauding the goal of protecting consumers.  This 
was the position in which the insurance industry found 
itself as the gavel rang in the opening of the 1973 legislative 
session.

Without political upheaval caused by scandal, 
without a consequently weakened and divided business 
lobby, there is no assurance that Hill’s legislation would have 
ever seen the light of day.  Even with these political fortunes 

in its favor, H.B. 417 (and its companion bill in the Senate, 
S.B. 75) consumed over twenty hours of committee hearings 
during the 1973 legislative session, a record surpassed only 
by the appropriations bill.  In these hearings and on the 
floor of both houses, H.B. 417 received intense scrutiny and 
lively debate.  What emerged from this legislative crucible 
was arguably the strongest, and certainly one of the most 
thoroughly considered, consumer protection laws in the 
nation.

3. Insurance Industry Compromise on 
H.B. 417
H.B. 417 passed with two private remedy provisions 

for violations of Article 21.21 of the Insurance Code.  One 
became the fourth cause of action in section 17.50(a) of the 
Business and Commerce Code available to any “consumer” 
(a term defined in the bill).  The other was inserted into 
Article 21.21 as a new section 16, giving a cause of action 
to any “person” (a term already defined in Article 21.21).  
But H.B. 417 (and the Senate version, S.B. 75) did not 
start with any cause of action for Article 21.21 violations, 
let alone two.87  Indeed, H.B. 417 as originally filed did not 
mention the word “insurance”.  The fourth cause of action 
in section 17.50 in the original version of H.B. 417 was for 
violations of the Consumer Credit Code, not Article 21.21 
of the Insurance Code.88  The Article 21.21 cause of action 
in section 17.50 and the separate cause of action in Article 
21.21 itself resulted from a legislative compromise between 
the insurance lobby, which opposed H.B. 417, and the newly 
elected Texas Attorney General, John Hill, who pushed for 
its passage.

The insurance industry objected to H.B. 417 in its 
original form mainly because it gave the Attorney General 
the power to issue deceptive trade practice regulations,89 a 
power already vested in the insurance department, without 
providing an exemption for the insurance industry as did 
Article 5069-10, the deceptive trade practice law that H.B. 
417 repealed.  Establishing what it called “dual regulation” 
was unwise, the insurance lobby contended, because the 
industry would be required to serve two masters having two, 
potentially conflicting, sets of regulations.90  The insurance 
lobby further argued that existing insurance law amply 
protected the public from unfair and deceptive practices,91 
but, if the legislature felt new remedies were needed, they 
should be put in the insurance department, not the Office of 
Attorney General.  As one insurance lobbyist put it:

. . . if there is a weakness in the current law, and a 
need for new remedies, well then change the law, 
but put the regulatory authority in the hands of the 
people who have the expertise and who have the 
staff and who are exercis[ing] the jurisdiction today, 
and not in a new agency . . . .92

While criticizing the bill publicly, the insurance 
lobby privately sought compromise.  The insurance lobbyists 
proposed that, if the attorney general’s office would drop 
the provision granting it rulemaking power and agree to 
a requirement that suit by the attorney general against a 
licensed insurer or agent be instituted only at the request of 
the State Board of Insurance, the insurance industry would 
draft and support passage of extensive amendments to Article 
21.21 that would strengthen the board’s enforcement powers 
and create a private remedy in Article 21.21.

The attorney general’s representatives thought 
improving Article 21.21 was a good idea, but were concerned 
that “putting everything over in the Insurance Code,” as the 
industry’s legislative strategy came to be called, would not 
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fully protect consumers.  Attorney General Hill’s  concern 
was based, in part, on the insurance lobbyists’ proposal to use 
the term “person” to describe who could sue under Article 
21.21.

To the insurance industry, however, “person” seemed 
the obvious choice among the alternative models available.  
The term was already used and defined in Article 21.21, 
having been part of the NAIC model act adopted in 1957.93  
Adding to Article 21.21 a private remedy for “any person who 
has been injured,”94 words that tracked the federal antitrust 
private remedy for “any person who shall be injured,”95 
would bolster Article 21.21’s claim to McCarran-Ferguson’s 
“reverse preemption” should the FTC again attempt to 
regulate insurance.96  Indeed, giving to persons injured by 
unfair and deceptive practices a remedy unavailable to them 
under the Federal Trade Commission Act would allow Texas 
the legitimate claim that its law regulated insurance more 
comprehensively than federal law.

The other model offered by the Insurance Code 
seemed less desirable than simply using “person.”  Section 4(1) 
of Article 21.21, one of the specifically prohibited practices, 
condemned then, as it does now, misrepresentations to any 

“po l i cyho lder.” 97  
Similarly, Article 
3.62 gave recovery 
of the delay penalty 
and attorneys’ fees 
to the “holder” of 
the policy.98  But 
restricting suits to 
policyholders would 
preclude private 
enforcement of 
other subdivisions 
of section 4 having 
nothing to do with 
the relationship 
between insurer 
and insured.99  
Many of section 4’s 
subdivisions dealt 

then, as they do now, with competitor torts and antitrust 
concerns.100  To make all subdivisions of section 4 equally 
actionable required using a more expansive term.  Indeed, 
even to make all of section 4(1) actionable required a broader 
term than “policyholder” since it prohibited false and 
misleading statements generally, not just misrepresentations 
to policyholders.101  The term “person,” whose NAIC-
sanctioned definition the legislature had already adopted, 
raised none of these problems.

Less desirable still to the insurance industry lobbyists 
was the model offered by the H.B. 417’s DTPA provisions, 
which used “consumer” for whom could sue and “person” 
for whom could be sued.  The term “consumer” was foreign 
to the Insurance Code, and its definition required that the 
plaintiff seek “goods” or “services,” terms whose definitions 
did not expressly include insurance.  Furthermore, wholesale 
adoption of the provisions of the DTPA would have been 
inconsistent with the insurance industry’s legislative argument 
that the business of insurance was unique and deserved its 
own, separate statutory treatment.

The attorney general’s representatives, however, were 
concerned with the way “person” was defined in Article 21.21.  
They feared that the reference to “any other entity engaged 
in the business of insurance” in the definition of “person” 

might be held to limit the term to only those in the insurance 
business.  Although the insurance industry insisted that the 
term was not so limited, the attorney general’s representatives 
wanted to avoid the risk of a crabbed construction that would 
deny the new Article 21.21 cause of action to policyholders 
and beneficiaries.102 Therefore, they told the insurance lobby 
that violations of Article 21.21 and its regulations would also 
have to be actionable by a “consumer” under section 17.50 
of the DTPA.  Having already agreed to the principle of a 
private cause of action for insurance abuses, the insurance 
industry was in no position to argue against the attorney 
general’s request and agreed to the change in section 17.50.  
The resulting amendments were added to H.B. 417 in the 
House Business and Industry Committee in the form of a 
committee substitute that was then adopted by the full House 
on April 10, 1973.103  With the insurance lobby’s support 
now assured, H.B. 417 became law in just over a month.

Thus was born section 16 of Article 21.21 and 
section 17.50(a)(4) of the DTPA, each giving a private treble 
damage remedy for abusive insurance practices, but to two 
differently defined classes of plaintiffs.

III. Developments Since 1973 
The basic structure of section 16 of Article 21.21 

remains unchanged.  Suits by “any person” against “another” 
that were authorized in 1973 are authorized today in 
virtually identical language.104  Likewise, the legislature has 
never altered Article 21.21’s forty-one year old definition of 
“person” in section 2(a), and thus it reads today as it did when 
it was enacted in 1957.

What the legislature has done since 1973, however, 
is to expand the use of “person.”  In 1985, as part of legislation 
imposing tougher proof requirements to recover treble 
damages, the legislature replaced “company or companies” in 
section 16 with “person or persons,”105 thus making clear that 
the class of defendants against whom such recoveries may be 
had includes, not only insurance companies, but also their 
employees and agents.106

Significantly, the 1985 legislation, while replacing 
“company” with “person” to refer to who may be sued under 
section 16, reenacted that section unchanged in all other 
respects.  It also reenacted unchanged the definition of “person” 
in section 2(a).  This is important for interpreting the meaning 
of the statute because of the rule that when the legislature 
reenacts a statute materially unchanged it is presumed to 
know and adopt the courts’ statutory construction.107  By the 
time the 1985 legislation was considered and passed, the Texas 
Supreme Court had issued two opinions rejecting efforts to 
restrict the kind of “person” able to sue under Article 21.21 
to members of the insurance industry108 and to “consumers” 
as defined in the DTPA.109

Just as significant to interpreting Article 21.21 is 
its mandate of liberal construction added by the same 1985 
legislation.110  The liberal construction mandate had always 
been part of the DTPA and had been the basis, four years 
earlier, of a supreme court decision rejecting an attempt to 
narrow the class of those who could sue and be sued under 
that statute, the court holding that “. . . we must give the Act, 
under the rule of liberal construction, its most comprehensive 
application possible without doing any violence to its 
terms.”111  The legislature’s adoption from the DTPA a 
provision that so recently had caused the supreme court to 
reject such a narrowing of that statute draws into question 
any judicial construction of Article 21.21 that narrows the 
class of persons able to sue, or be sued, over its violation.112

�e term “consumer” 
was foreign to the 
Insurance Code, 
and its de�nition 
required that the 
plaintiff seek “goods” 
or “services,” terms 
whose de�nitions did 
not expressly include 
insurance.
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The legislature’s unwillingness to alter the definition 
of “person” under Article 21.21, or to narrow the statute’s 
coverage in any other way, contrasts with its record over the 
last twenty-five years of amending the DTPA to restrict that 
statute’s application.  With the exception of the first two 
sessions following enactment of the DTPA in 1973, when the 
legislature broadened the definition of “consumer” to include 
partnerships, corporations and governmental entities,113 
every amendment thereafter has either narrowed the class 
of persons who could sue or be sued, or limited the kind 
of conduct over which suit can be brought.  For example, 
“business consumers” having assets of $25 million or more114 
have been excluded from the DTPA’s protections, and new 
exemptions bar even those still qualifying as consumers from 
seeking relief if their transaction is too large or they were 
damaged by “professional services.”115  That the legislature 
did not act in a similar fashion to restrict the scope of Article 
21.21 would likewise run counter to a judicial construction 
that would accomplish a similar result.116
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who engages in an act proscribed by section 17.46.”).
103. H.J. of Tex., 63rd Leg., R.S. 2091, 2104-13.
104. Over the years there have been changes to the language 
describing the harm to the person who is bringing suit.  As originally 
passed in 1973, Article 21.21, § 16(a) provided a cause of action for 
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the legislature knew and adopted the interpretation placed on the 
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construction.”).
108. Ceshker v. Bankers Commercial Life Ins. Co., 568 S.W.2d 128 
(Tex. 1978).
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1980).
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1981).
112. See State Farm Life Ins. Co. v. Beaston, 907 S.W.2d 430, 435-
36 (Tex. 1995) (that DTPA and Article 21.21 are “interrelated” 
and were passed in 1973 “as part of reform package of consumer 
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113.  Act of May 23, 1977, 65th Leg., R.S., ch. 216, § 1, 1977 TEX. 
GEN. LAWS 600.
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116.  C.f. Riverside Nat’l Bank v. Lewis, 603 S.W.2d 169, 175 (Tex. 
1980) (emphasis in original):

The presence of the words “money or credit” within the 
definition of “consumer” in the Home Solicitations Act, 
and their corresponding absence from the analagous 
provision in the DTPA, indicates that the seeking of an 
“extension of credit” is not the seeking of a “service” as 
defined in the DTPA.  Obviously, the legislature knew how 
to include the extension of credit and borrowing of money 
within the scope of coverage of protective legislation, when 
it intended to cover such transactions.  The simple addition 
of the words “money or credit” within the definition of 
“consumer” in the DTPA would have accomplished such a 
purpose in the DTPA.  The legislature’s exclusion of these 
terms from the DTPA, in light of its contemporaneous 
inclusion of the same terms in the Home Solicitations 
Transactions Act, evidences a clear legislative intent that 
the extension of credit was not to be covered under the 
DTPA.


