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Introduction

Every day millions of Americans receive “You're Pre-Approved!”
mailers or flyers from car dealerships, credit card companies, cell
phone providers, and a host of companies from every business
sector that involves the extension of credit to consumers. These
mailers, known as “offers of credit,” are pre-screened loan
solicitations sent by a multitude of lenders.

In an effort to contact potential borrowing customers,
creditors often send these offers of credit to consumers known
to have certain characteristics. Typically those consumers are
identified when the creditor (i) contacts a consumer reporting
agency, (ii) represents to the consumer reporting agency that
the creditor intends to extend a firm offer of credit, and (iii)
provides the characteristics it desires in its potential borrowers to
the consumer reporting agency, such as at least one open account
in good standing, or no current delinquent accounts on file.
The credit reporting agency then provides to the creditor a list
of consumers matching the criteria requested by the creditor.!
The creditor uses that list to send flyers or mail pieces offering
credit (or insurance) to the potential borrowers on the consumer
reporting agency list.

Well done offers of credit are a win-win for creditors and
consumers. Creditors are able to focus their efforts to make
potential borrowers aware of the terms on which they will
offer credit for a particular product or in a particular market.
Consumers are exposed to sources and terms of credit to which
they would not otherwise have access. Poorly done offers may
expose an unwary creditor to billions of dollars in damages if
consumers receive a mail piece or offer that does not comply with
applicable law.?

Critically, the Fair Credit Reporting Act (‘FCRA”) only
permits a creditor to obtain and use these lists if they intend to —
and do — make “firm offers of credit” to the potential customers
on the lists returned by the credit reporting agency.’> In other
words, a creditor accessing and using consumer credit information
from a consumer’s credit file in this way must actually extend an
offer “that will be honored if the consumer is determined, based
on information in a consumer report on the consumer, to meet the
specific criteria used to select the consumer for the offer.” Those
creditors that send a mail piece that amounts to an advertisement
or solicitation that is not backed by an intent to extend credit to
all who receive it on the terms specified in the offer will potentially
be liable for statutory damages.” Recent court decisions have
spurred a flurry of class action lawsuits against creditors accused
of sending credit solicitations that are not “firm offers of credit”
as defined by the FCRA.® These courts, mostly in the Seventh
Circuit, presiding over such cases have limited the definition of
“firm offers of credit,” making the standard more stringent.”

This paper will address (1) the evolution of the FCRA as it
relates to firm offers of credit, and the unsettled nature of court
interpretation of the FCRA’s definition of a “firm offer of credit,”
(2) reasonable creditor conduct when extending offers of credit
in light of the FCRA, case law, and FTC rules. This section will
provide guidelines to creditors regarding FCRA compliance, and
(3) potential rewards and risks when making offers of credit.

I. OVERVIEW AND BACKGROUND
A. The FCRA

To millions of Americans, the words “You're pre-approved
to participate in an exclusive offer from [insert credit company]!”
or “Receive a credit card with limits up to [insert dollar amount]!”
are familiar. Starting in college, or earlier, many of us have
probably received hundreds of these pre-screened solicitations in
the mail. The FCRA is a federal statute that, among other things,
regulates the use of these pre-screened solicitations by controlling
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the collection and use of consumer credit information.® When
enacting the FCRA, Congress intended to both facilitate
commerce and ensure the protection of consumers.” Companies
extending prescreened offers of credit do so based on criteria
found in consumers’ credit reports, usually compiled by consumer
reporting agencies.'” While a consumer’s credit information is
not generally available to businesses or individuals, the FCRA
allows companies or individuals, under certain exceptions known
as “permissible purposes,” to obtain credit information despite the
fact that the consumer did not initiate or authorize the release."

1. Firm Offers of Credit Explained and Defined

If a creditor represents to a consumer reporting agency
that it intends to extend a firm offer of credit to a consumer, the
creditor may obtain that consumer’s credit information from the
credit reporting agency. This is an exception under the FCRA
that provides a “permissible purpose” for a business or individual
to obtain a consumer’s credit information without the consumer’s
prior consent or approval.’? Generally, businesses run a firm offer
“program” which requests that a credit reporting agency return
the names and addresses of all individuals in the credit reporting
agency’s database that meet certain parameters or criteria so that
the business-creditor can then extend a “firm offer of credit” to
each of those consumers in the form of a mass mailing of a mail
piece or flyer.

By allowing the release of information for the purpose of a
“firm offer of credit,” Congress intended to “balance any privacy
concerns created by pre-screening with the benefit of a firm offer
of credit or insurance for all consumers identified through the
screening process.””®  Congress may have believed consumers
were more disposed to reveal credit information in return for
guaranteed offers of credit than for the normal sales pitches.'

Under the statute, a “firm offer of credit” is defined as “any
offer of credit or insurance to a consumer that will be honored if
the consumer is determined, based on information in a consumer
report on the consumer, to meet the specific criteria used to select
the consumer for the offer.”® The offer may be conditioned on
three specific requirements: (1) pre-selected criteria bearing on the
consumer’s creditworthiness; (2) verification “that the consumer
continues to meet the specific criteria used to select the consumer
for the offer;” and (3) consumer’s furnishing any collateral that
was both established before the selection of the consumer for the
offer and disclosed to the consumer in the offer.!¢

2. Clear and Conspicuous Notice

In addition, the FCRA requires that any firm offer of credit
must provide a “clear and conspicuous” statement disclosing
statutorily required information.”” The notice must inform the
consumer that, among other things, (i) information from the
consumer’s credit report was used to identify them as a recipient
of the offer, (ii) the consumer received the offer of credit because
the consumer satisfied the criteria specified by the creditor, (iii)
the consumer must continue to meet the offer criteria, and put
up any pre-established collateral, in order to receive the credit,
and (iv) the consumer has the right to opt out of future offers
by prohibiting the unsolicited use of information contained in
the consumer’s credit file.'”® These disclosures are implicated and
required only when a firm offer of credit has been extended.”
At least one Court has held that violating this requirement “does
not nullify a firm offer of credit and does not create a separate
violation.”?

3. No Private Right of Action For Issues With Firm Offer
Disclosures
In 2003, Congress enacted the Fair and Accurate Credit
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Transaction Act (“FACTA”),”! which
amended section 1681m. As amended, the
section includes the statement that “[t]his
section shall be enforced exclusively under =
section 1681s by the Federal agencies and =
officials identified in that section.”?? Courts FRoN
interpreting this amendment have held that
the amendment applies to section 1681m
in its entirety, eliminating any private right
of action for violations of the “clear and
conspicuous” requirement and vesting that
right or duty solely with the FTC.?

DEBIT CARD

A court must
examine the entire

the offeror could show that the offer of credit
would be honored if the consumer satisfied
the necessary criteria.*” Therefore courts only
required some nominal value, any value, in
order to satisfy the FCRA’s definition of “firm
offer of credit.” Under that state of the law,
plaintiffs rarely sued under the FCRA related
to firm offers of credit.” This changed in
November 2004, when the Seventh Circuit
Court of Appeals, in Cole v. U.S. Capital,
Inc., tightened judicial interpretation of the
FCRA’s definition of a “firm offer of credit.”

context of the

4. FTC Rules—Long & Short
Notice

On January 31, 2005, the Federal
Trade Commission (“FTC”) issued a final
rule requiring all section 1681m notices
for “firm offers of credit” to include both a
“short notice” and a “long notice.”* Under
the rule, short notices must appear within
the offer of credit, and must describe the
consumer’s opt-out rights and the method
by which to exercise those rights.?> Likewise,
the long notice must include the “clear and
conspicuous” disclosure required by section 1681m(d).** In an
effort to improve pre-screen notices to make them simpler and
easier to understand, the FTC requires that each notice conform
to certain visual rules, concerning font size and type, as well as the
position or location of the notice, while also requiring that each
notice have certain substantive content.?”

5. Private Remedies and Potential Exposure

If a creditor’s firm offer of credit program fails to conform
to the FCRAs requirements, an affected consumer may be
able to recover for injuries sustained as a result of the creditor’s
violations.”® In the event of willful noncompliance® with the
FCRA’s rules regarding firm offers of credit, statutory damages
may range from no less than $100 to no more than $1,000.*° An
entity found to be negligent in failing to comply with these rules
may be found liable to the consumer for actual damages sustained
as a result of the negligence, plus costs and reasonable attorneys’
fees.>® However, it is important to reiterate that there is no private
right of action for failure to comply with the notice requirements
of section 1681 m.*

The FCRA regulates the use of credit information, balancing
the competing needs of consumers and lenders. Consumers’
primary concerns are their privacy as well as the accuracy of their
credit reports.®®* Firm offers of credit do, however, allow creditors
to more efficiently and effectively target consumers while providing
consumers with exposure to a wider variety of lending sources,
more information about available lending options, and more
opportunities to obtain desired credit.** Courts and lawmakers
attempt to balance these competing forces when interpreting the

FCRA.

B. Satisfying The Definition of a “Firm Offer” Before Cole
Courts have struggled with the FCRA’s meaning of a “firm
offer since the inception of the statute.”® Historically, courts
construed the concept broadly to encourage pre-screened loan
solicitations.*® Courts interpreted a “firm offer” as any offer
of credit that the offeror intended to honor.’” Typically courts
only required a firm offer to include a minimum amount of
guaranteed credit.®® Courts determined that offers were “firm” if
some amount of money, however nominal, was guaranteed, and
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offer to determine
whether the offer
was a “guise for
solicitation rather
than a legitimate
credit product.”

C. Colev. U.S. Capital, Inc.— Interpreting
the FCRA

In Cole, the plaindiff received a pre-
screened credit mail piece offering a pre-
approved credit card with limits up to $2000
and automotive credits up to $19,500.4! In
a much smaller font, the mail piece stated
that the plaintiff was selected based on
information from a credit report.” The
piece then explained that the creditor’s offer
was subject to the plaindff continuing to
satisfy the initial criteria established for the
firm offer program, and that interest rates for the credit could vary
from as low as 2.9% to as high as 24.9%.%

The Cole plaintiff brought a putative class action in the
Northern District of Illinois seeking statutory damages for alleged
violations of the FCRA.* She argued that the flyer was not a firm
offer of credit because:

(1) it was a sham to justify obtaining credit information to
conduct targeted marketing; (2) the offer was too vague to
be accepted; (3) the language of the flyer was ambiguous
or inconsistent; (4) the reservation of a right to require the
consumer to pay off existing car loans constituted an option
to withdraw the $300 offer; and (5) the disclosure did not
comply with the requirements of § 1681m(d) because it was
not clear and conspicuous.®

The district court disagreed and found that there was a
guarantee of a $300 credit line, noting that it was conclusory to
argue the amount would not have been honored.* Therefore, the
district court determined that the flyer constituted a “firm offer of
credit” under Section 1681.%

The plaintiff appealed, and the Seventh Circuit Court of
Appeals reversed, rejecting the argument that an offer is a “firm
offer” so long as some amount of credit is guaranteed and would
be extended if the consumer responded to the offer.*® The court
of appeals then stated that, in examining an offer of credit for
compliance with the FCRA, a court must examine the entire
context of the offer to determine whether the offer was a “guise for
solicitation rather than a legitimate credit product.”” Agreeing
with the Federal Trade Commission, the Seventh Circuit Court of
Appeals held that the offer must have value from the consumer’s
perspective, and that an offer of credit without value is the
“equivalent of an advertisement or solicitation.”® Finally, the
Cole court stated that the terms of credit, including the amount of
credit extended, interest rate, the method of computing interest,
and the length of the repayment period, should be evaluated to
determine whether the offer had value or not.>' After concluding
that many courts’ previous standards for a “firm offer” were too
loose, the court held that the “entire offer and the effect of 2/ the
material conditions” must be taken into account when testing an

offer of credit for compliance with the FCRA.>
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In Cole, the Seventh Circuit Court of Appeals found several
factors dispositive in determining that the creditor’s offer was not
a firm offer of credit: (1) it was not clear whether the offer would
actually be honored; (2) it was questionable whether the offer had
value given the small amount of credit offered and the limitations
of the offer; and (3) several material terms were missing — the
precise rate of interest, the method by which interest would be
compounded, and the repayment period.”> Consequently the
court of appeals found that the district court erred in dismissing
the plaintiff's complaint in reference to the definition of a “firm
offer of credit.”>*

The Cole court further discussed whether the flyer met
the FCRA’s requirement of “clear and conspicuous” language.*
Like the definition of a “firm offer of credit,” the definition of
“clear and conspicuous” is not well defined under the FCRA.>
The Cole court held that in order to render an offer “clear and
conspicuous,” the offer must be presented in such a way that the
consumer’s attention will be drawn to it, given the location of the
notice within the document, font style, and spacing, among other
things.”” Several factors lead the Cole court to determine that the
notice was not “clear and conspicuous”: (1) the disclosures were
condensed into a single paragraph at the bottom of the flyer in
one inch of space; (2) the disclosures were in the smallest font
on the page; and (3) the notice was not distinct in any way either
through color, emphasis, or font style.”

Cole set a new standard for determining both (1) whether the
contents of a mail piece constitute a “firm offer of credit,” and (2)
whether the notice in a mail piece is “clear and conspicuous” under
the FCRA. The new standard suggests firm offers must confer
actual value to the consumer based on the entirety of the offers
terms and conditions. The standard also likely requires the terms of
the offer to be complete and concrete, and include a precise rate of
interest. Notices to consumers concerning the firm offer of credit
must also draw the consumer’s attention. While courts, especially
in the Seventh Circuit, follow the Cole approach, cases interpreting
and applying Cole fall short of providing clear rules for creditors
to follow. Nevertheless, examining the case law following Cole
provides some level of clarity in ascertaining whether a creditor is

satisfying the FCRA when making an offer of credit.
D. Satisfying the Definition of a “Firm Offer” After Cole

1. Post-Cole Seventh Circuit Court Decisions

Not surprisingly, the Cole decision served as a catalyst for
a flurry of cases alleging that prescreened offers of credit were
not firm offers under the FCRA.” The Seventh Circuit did not
revisit the Cole standard until Murray v. GMAC Mortgage,” where
the appellate court overturned the district court’s denial of class
certification in an FCRA case.®’ In GMAC Mortgage, the Seventh
Circuit clarified Cole: the proper inquiry was not an analysis
of each recipient’s reaction to the offer, but instead, an analysis
of the offerors conduct — specifically the contents of the offer
made by the lender.”” The GMAC court rejected any argument
that potential class members’ claims were too individualized to
allow for class action recovery.® The court further shifted focus
away from the individualized consumers’ reactions and centered
more on the “four corners” of the offer to determine whether it
had the requisite value.** Thus the court allowed for class action
recovery, and opened the door for putative class action suits
against creditors.

a). Offers for Service Provided on Credit

Until recently, no court had addressed how Cole’s
requirement of precise interest rates and credit terms would apply
to offers involving monthly payments for services rendered the
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prior month. In Murray® v. New Cingular Wireless Servs., Inc., the
U.S. District Court for the Northern District of Illinois applied
Cole and determined that an offer for pre-approval of a free cellular
phone with activation of wireless services constituted a “firm offer
of credit” under the FCRA.® The court held that the provision
of wireless service qualified as “credit” because (1) consumers pay
for service at the end of the month rather than buying minutes in
advance, (2) consumers can exceed the minimum allotted minutes
per month, and (3) the wireless service provider was placed at
risk of non-payment for the services provided.” While the terms
of the New Cingular mailing were imprecise and lacked certain
terms, the court found that the absence of these terms did not
make it impossible for the consumer to accept the offer.® Because
interest rates were not material to the offer, it was irrelevant that
no interest rate was included.®”” Otherwise, the mailing was clear,

and the court held that the offer of credit for services was a “firm
offer.””?

b). Limits on Private Rights of Action

While Cole and its progeny such as GMAC may have
opened the door wider for plaintiffs’ class action suits related to
offers of credit, the door was subsequently shut in other respects.
For example, in Perry v. First Natl Bank, a consumer brought
an action against a creditor in the Northern District of Illinois,
alleging a violation of the “clear and conspicuous” disclosure
requirements under section 1681m(d) of the FCRA.”' The
defendant moved for summary judgment, which the district
court granted.”> The district court held that the plaintiff did not
have a statutory right to bring a private cause of action under
section 1681(m)(3), because the 2003 FACTA amendment
to the FCRA eliminated the right to bring such actions.”? The
plaintiff appealed, arguing that FACTA only eliminated private
rights of action to enforce section 1681m(h), not section 1681m
in its entirety.’”* The Seventh Circuit Court of Appeals disagreed
holding that Congress intended to preclude private actions under
the entire section.”” The court concluded that the unambiguous
language of the FCRA demonstrated that Congress intended
to preempt private causes of action to enforce section 1681m,
and affirmed the district court’s decision to dismiss the plaintiffs
claim.”® While Perry did not preclude plaintiffs from asserting
claims under other sections of the FCRA, such as claims that an
offer was not a “firm offer of credit,” the decision effectively put
an end to FCRA claims based on the disclosure requirements of
section 1681m.”

2. Post-Cole Outside The Seventh Circuit

Other courts have disagreed with Cole, instead applying
less stringent standards to determine that mail pieces at issue
constituted firm offers of credit under the FCRA. For instance,
in Putkowski v. Irwin Home Equity Corp., the U.S. District Court
for the Northern District of California disagreed with the Seventh
Circuit’s interpretation of a “firm offer of credit.””® In Putkowski,
consumers brought a putative class action against a lender,
alleging violations of the FCRA and relying upon the strict Cole
interpretation of the requirements for a “firm offer of credit.””
The defendant moved to dismiss, which the California district
court granted.®® In its mail piece, the lender offered a range of
potential interest rates and loan amounts. The plaintiffs argued
this disqualified the mail piece from being a “firm offer” under
the Seventh Circuit’s interpretation of the FCRA.*' The district
held that there was nothing in the FCRA that prohibited a range
of credit or interest rates, or required that the firm offer be of
sufficient value.®* Therefore, the offer of credit was a “firm offer”
under the FCRA.%

In Soroka v. Homeowners Loan Corp.,** plaintiffs brought
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an FCRA claim against offerors of home loans in Florida district
court.® The plaintiffs alleged that the defendant omitted essential
terms in its offer of credit so that it was not a “firm offer” under
the Cole courts interpretation of the FCRA.* The home loan
offer did not have an interest rate or a term on the face of the
offer.¥” Departing from Cole, the Soroka court did not require
a precise interest rate or credit term, and recognized that the
information omitted was still readily available to the plaintiff.®®
The court used the Cole rationale — the court must look to “all
the material conditions that comprise the credit product” to
determine whether the offer was something more than a sham.®
Thus the district court considered the offer of credit a “firm offer,”
and held for the defendants/creditors.”

Second Circuit courts have departed wholesale from the
Cole analysis and are hesitant to read its value requirement into the
statutory text. For example, in Gross v. Washington Mutual, Inc.,”!
the U.S. District Court for the Southern District of New York
found that the “sufficient value” requirement established in Cole
was not required by the FCRA.” There, a plaintiff filed a putative
class action claim against defendants because the defendants’ offer
of home equity credit was not a firm offer under the FCRA.” The
offer had a range of interest rates and credit limits.”* The court
held that because Congress had not placed the Cole requirements
in the FCRA, those requirements would not be the standard in
the Second Circuit.”

While some courts, especially those in the Second Circuit,
do not agree with the Cole analysis, other courts, especially in the
Seventh Circuit, have remained fairly consistent in applying the
Cole standard to firm offer analysis. Counsel representing both
creditors and consumers must be mindful of each of these varying
standards when dealing with offers of credit.

II. MOVING FORWARD - LENDER CONDUCT AND
COMPLIANCE
A. Acceptable Forms of Offers
Though FCRA case law is unsettled and the standard and
definitions of a “firm offer” and “clear and conspicuous” notice
are subjective, courts have generally held that they are better able
to find value in an offer that includes the following factors within
its “four corners”:
* Precise interest rates for offers requiring the payment
of interest;
* Precise offer terms, such as loan amount, loan period,
how the rate is calculated, etc.;
* Description of the method of computing interest;
* Minimum guaranteed credit;
e Payment periods; and
* Guarantee that the offer will be honored if the
consumer continues to meetincome, asset, and no bankruptcy
qualifications and provides any required collateral.”®
* While this list is by no means exhaustive, and some case
law suggests that not all of these terms are required of every offer,
courts do tend to favor terms that are precise and unchanging.””
¢ Based on the statutes and recent court decisions, a
creditor should keep in mind a number of questions when making
an offer for credit. For example:
o If the consumer is required to pay interest upon
acceptance, does the offer include a set interest rate?
* Does the offer include a description of the method
of computing interest?
* Does the offer guarantee a minimum amount of
credie?
* Does the offer include a description of the payment
periods?
e If the consumer continues to meet income, asset,
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and no-bankruptcy qualifications, is the offer guaranteed?

* Does the offer include the proper notice?

These are questions and factors to be considered in the “long
notice” under the FTC’s final rule of January 31, 2005.”® The
“short notice” requires that the offer inform consumers about
the right to opt out of receiving prescreened solicitations, specify
a toll-free number for consumers to call to opt out, and direct
consumers’ attention to the existence and location of the long
notice.”

There are other facial or visual requirements under the FTC
final rule. The “short notice” must be:

* Prominent, clear, and conspicuous;

* In a type size that is larger than the type size of the
principal text on the same page, but in no event smaller than
twelve-point type;

¢ On the front side of the first page of the principal
promotional document in the solicitation, or, if provided
electronically, on the first page and in close proximity to the
principal marketing message;

* Located on the page and in a format so that the
statement is distinct from other text, such as inside a border;
and

e In a typeface that is distinct from other typeface used
on the same page, such as bolded, italicized, underlined, or
in a contrasting color.!®

* Likewise, the “long notice” must be:

¢ In a type size that is no smaller than the type size of
the principal text on the same page, and, for solicitations
provided other than by electronic means, no smaller than
eight-point type.

* In a type size that is distinct from other type style used
on the same page, such as bolded, italicized, underlined, or
in a contrasting color.

e Set apart from the other text on the page, such as by
including a blank line above and below the statement, and
by indenting both the left and right margins from other text
on the page.’”!

The long notice must also appear in the solicitation, but the FTC
Rule does not necessarily require that the long notice be in the
same document as the short notice.'”® The following, on page 63,
are examples of long and short notices provided by the FTC.

B. In or Out — Non-Standard Offers of Credit

Courts have addressed whether certain firm offers of credit,
such as credit cards,'® auto loans,'” home loans,'® and student
loan consolidations,'® are subject to the Cole requirements.
However, few courts have addressed whether the Cole requirements
also apply to offers for other goods and services, or whether the
FCRAs firm offer rules apply at all to non-standard offers such as
unwritten or telephone offers.

1. Services

While some offers for credit require precise interest rates
and payment calculations under Cole, other offers, such as those
for services, may not require the payment of interest unless
the consumer has made late payments.”” Because the Cole
requirements might not be applicable to services for credit, the
standards for a “firm offer of credit” in those contexts may still be
ambiguous or unsettled.

Though the New Cingular court applied the Cole rationale
in determining whether the offer for services at issue had value,
the case suggests that this inquiry would be different for different
offers of credit, and courts would search for “value” in each offer
on a case-by-case basis.!® For instance, from Cole, a creditor might
assume that it must have precise interest rates and payment terms
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LONG NOTICE

SHORT NOTICE

Back in the last century, we saw how technology was changing the way people do things. So we set out 1o create a smart kind of credit card. Back
in the last century, we saw how technology was changing the way. Back in the last century, we saw how technology was changing the way people do
things. So we set out to create a the last century, we saw how technology was changing the way people do things.

HEADER
Percent Other ABCs Variable info | Grace or repases | Computing the |  Annual Fee Usual Place
Rate for material Are placed here balast Finance Charge

Backin the last | Back in the last | Back in the last | Back in the last | Back in the last | Back long ago. | Back in the
century, we saw | century, we saw | century, we saw | century, we saw | century, we saw last century,
how technology | how technology | how technology | how technology ~ | how technology we saw how
was changing | as changing the [ was changing | was changing. | was changing technology.

the way people | Way people do the way people the way people

dothings. So | things. So we set | do things. So we do things. So
we set out to out to create a set out to create we set out to
create a smart | smart kind of a smart kind of create a smart
kind of credit credit card. Back | credit card. kind of credit
card. in the last century,| card.

'we saw how

was
changing the way.

Back in the last century, we saw how technology was changing the way people do things. So we set out to create a smart kind of credit card. Back in the last
century, we saw how technology was changing the way. Back in the last century, we saw how technology was changing the way people do things. So we set
out to create a smart kind of credit card. Back in the last century, we saw how technology was changing the way. Back in the last century, we saw how
technology was changing the way people do things. So we set out to create a smart kind of credit card. Back in the last century, we saw how technology was
changing the way.
Back in the last century, we saw how technology was changing the way people do things. So we set out to create a smart kind of credit card. Back in
the last century, we saw how technology was changing the way. Back in the last century, we saw how technology was changing the way people do
things. So we set out to create a smart kind of credit card. Back in the last century, we saw how technology was changing the way. Back in the last
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TERMS AND CONDITIONS
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Act Notice: the a smart kind of credit card. Back in the last century, we saw how technology was changing the way people do things. So we set out to create
a smart kind of credit card. Back in the last century, we saw how technology was changing the way. Back in the last century, we saw.

PRESCREEN & OPT-OUT NOTICE: This “prescreened” offer of [credit or insurance] is based on information in your credit report
indicating that you meet certain criteria. This offer is not guaranteed if you do not meet our criteria [including providing acceptable
property as collateral]. If you do not want to receive prescreened offers of [credit or insurance] from this and other companies,
call the consumer reporting agencies [or name of consumer reporfing agency] toll-free, [toll-free number]; or write: [consumer
reporting agency name and mailing address].

Notice to Some Residents: te a smart kind of credit card. Back in the last century, we saw how technology was changing the way. Back in the last century,
we saw how technology was changing the way people do things. So we set out to create a smart kind of credit card. Back in the last century, we saw how
technology was changing the way. Back in the last century. So we set out to create a smart kind of credit card. Back in the last century, we saw how
technology was changing the way.

Here’s a Line About Credit

J.S. NAME

J.S. Name
12345 Friendly Street PFOR 00 MON
City, ST 12345 FIXEDABC
Dear Ms. Name, ]
Back in the last century, we saw how technology was changing the way people
do things. So we set out to create a the last century, we saw how technology BALANCE TR
was changing the way people do things. Back in the last century, we saw how FOR 00 MONTHS
technology was changing the way people do things. So we set out to create a
the last century, we saw how technology was changing the way people do
things. ]
Back in the last century, we saw how technology was changing the way people NO MONTHS FEE
do things. So we set out to create a smart kind of credit card. Back in the last
century, we saw how technology was changing the way. Back in the last
century, we saw how technology was changing the way people do things. So | |
we set out to create a the last century, we saw how technology was changing
the way people do things. INTERNET SECURITY
SECURITY

Back in the last century, we saw how technology was changing the way people

do things. So we set out to create a smart kind of credit card. Back in the last

century, we saw how technology was changing the way peop. So we set out to [ ]

create a smart kind of credit card. Back in the last century, we saw how

technology was changing the way people do things. So we set out to create a

smart kind of credit a smart kind of credit card. ONLINE FRAUD PRO
GUARANTEE

So we set out to create a smart kind of credit card. Back in the last century, we

saw how technology was changing the way people. Back in the last century,

we saw how technology was changing the way people do things. So we set n

out to create a smart kind of credit card.

5 N YOUR BALANCE
We saw how technology was changing the way people do things. So we set
out to create a smart kind of credit card. Back in the last century, we saw how PAY YOUR BILL
technology.

|
Sincerely,
FEE-FREE REWARDS

John W. Doe PROGRAM

President, Credit Card Company

You can choose to stop receiving “prescreened” offers of [credit or insurance] from this and
other companies by calling toll-free [toll-free number]. See T NOTICE
on other side [or other location] for more information about prescreened offers.

in making an offer of credit for an automobile or credit card, but
alternatively, for a service offer of credit, other terms may be more
important. Thus if the interest rate is not material to the offer,
New Cingular suggests it need not be included.'” If courts apply
this rationale, then offers of credit for service may be made under
the FCRA, though they must include “material” terms that may
or may not include precise interest rates. Confusion, however,
might result in determining whether a term is “material” to an
offer, and creditors should consider carefully the structure of any
offer of credit for services.

2. Verbal Offers

The FCRA does not specify whether a firm offer must be
made in writing.""® At least one court has held that an insurance
quote over the phone after obtaining a consumer’s credit report
constituted a firm offer of insurance.'"! FTC commentary also
suggests that pre-screened offers are subject to the FCRA regardless
of the medium."? Therefore, offers of credit made through other
methods besides direct mail may still be subject to the FCRA and
FTC requirements.

3. Databases Other Than Those Maintained By Credit
Reporting Agencies

Some commentators argue that consumers’ rights under
the FCRA should be expanded.'”® Consumer advocates argue
that databases not currently subject to the FCRA but used for
similar purposes, still invade privacy rights.'!
this view argue that consumers should have the right to know
what information is being collected about them and how that
information is used in any scenario.'”® Conversely, information

Journal of Consumer & Commercial Law

Proponents of

resellers and law enforcement representatives argue that providing
consumers this access is unnecessary and could harm fraud
prevention and criminal investigations."®  Also, expanding
consumer rights would create substantial costs in marketing these
products and make it more costly for consumers to shop around
for credit or insurance.'"”

4. Trigger Loan Offers

Some lenders identify potential customers by acquiring
the names of consumers whose credit reports have been pulled
by another lender in the same industry. These credit pulls
by competitors are “triggers” signaling to the market that a
consumer is looking for a particular type of loan, such as a
mortgage or auto loan."'® The FTC requires brokers or lenders
contacting consumers through trigger leads to make firm offers
of credit under the FCRA.""® Some states are actually exploring
restricting this practice.'® For example, Minnesota has enacted
a statute that bars the sale of consumer information based on
a mortgage credit inquiry trigger.’”! The CDIA, a consumer
reporting services trade association, has challenged the law on
grounds of preemption by the FCRA, as well as under the First
Amendment.'? As of the writing of this paper, the CDIA has
obtained a preliminary injunction against enforcement of the
Minnesota statute, but the long-term enforcement of the statute
is still at issue. Massachusetts, Alabama, Connecticut, Maine,
and Rhode Island have also recently drafted or enacted legislation
governing trigger loan leads. Lenders and consumers alike should
monitor these statutes, and challenges to them based on FCRA
preemption, to better understand the direction the law is taking
regarding trigger loan leads. Lenders that obtain consumer credit
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information from a credit reporting agency
for the purpose of contacting that consumer
regarding a prospective offer of credit would
be wise to assume their activities are governed

by the FCRA regardless of the medium 348
utilized, and regardless of the product, good, o]

or service underlying the offer. Front-end [WIiS
compliance is much easier than an after-the-
offer discovery that the offer was actually

subject to the FCRA.

C. Further Guidelines

Though the FCRA and the FTC rules
provide some guidance as to what is required
in making a “firm offer of credit,” the law in
the area is still developing at a rapid pace.
New opinions are issued nearly every week,
and whether an offer of credit is considered
a “firm offer” depends largely on the specific
facts of that case. While it is nearly impossible
to offer a complete and concrete set of rules
for creditors to follow, there are still some guidelines that creditors
should abide. These suggestions give creditors the strongest
possible defense against a challenge to the propriety of their offer
of credit.'®

First, and most important, recognize that if you have obrained
consumer credit information from a consumer reporting agency for
the purpose of contacting the consumer regarding a prospective lender/
borrower relationship, you are almost certainly subject to the FCRA.

Second, establish consumer criteria for firm offers and then
document those criteria.'**  The FCRA demands that creditors
make pre-set criteria with the intent to honor the offer if a
consumer continues to meet them.'® Setting pre-set criteria and
abiding by it will establish continuity among credit offers.

Third, analyze the type of offer being made, determine the
terms that are material to such an offer, set those terms, document
them, and include them in the offer.

Fourth, establish systems that identify the consumer, once
he or she responds ro the offer, as someone on the list of prescreened
offers.!*

Fifth, establish and implement a system of compliance
review.'*” Compliance experts or legal counsel could be involved
in this process to ensure that those evaluating a consumer are
using the pre-set criteria. They could also ensure that all offers
of credit conform to FTC and FCRA requirements. To further
demonstrate compliance under the FCRA, the creditor should
make regular updates and audits to the pre-set criteria and the
screening process. Also, creditors could re-examine marketing
programs that use pre-screened offers, making sure that “firm
offers” are indeed being offered and are not simply targeted
marketing.

Sixth, carefully review all offers of credit.'*® While the law is
still unsettled as to which terms are material for a particular offer,
creditors might be able to mitigate the risk of noncompliance by
disclosing as many of the offer terms as possible. The more terms
and conditions that are expressed in the offer, the more likely a
court will find the mailer is a “firm offer of credit.”

Seventh, do not fall to the temptation of using an offer of credit
to merely advertise or solicit business. When in doubt . . . don’t.

Finally, in order to keep pace with the changing law, be
cognizant of all legal changes, through statutes or case law. It is
important to carefully watch how the law is changing, especially
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There are both
risks and rewards of 1.2 million consumers to whom GMAC sent
involved when
using offers of
credit to generate
business.

in districts where a creditor does business or
might have business contacts.
III. CONCLUSION — REWARDS, RISKS,
AND THE FUTURE OF FIRM OFFERS
OF CREDIT

Cole and its progeny include class action
suits against creditors and credit reporting
agencies. Plaintiffs file actions representing
each of the millions of people who were on
the credit reporting lists that received offers of
credit. In GMAC, the plaintiff’s name was one

8304

the mail piece at issue. '* Statutory damages
may be awarded up to $1,000 per person,'?
and potentially the defendant in GMAC, could
have paid $1.2 billion in statutory damages if
it received an adverse judgment.’’ There are
both risks and rewards involved when using
offers of credit to generate business.

Creditors utilizing compliant firm offers often
see increased business from ideal borrowers with
little to no legal issues involved. Likewise, consumers continue to
enjoy exposure to additional lenders and credit terms arising from
firm offers of credit. Creditors must weigh their options and, if
embarking on a firm offer program, ensure compliance with the
FCRA. Consumers must also carefully weigh their decision to
opt out under the FCRA and bar creditors from including them
in firm offer programs.

The current legal landscape suggests that while plaintiff
class action suits may have had their heyday in recent years,
especially in the Seventh Circuit, the tide is turning. For example,
California,'” Florida,'” and New York'* courts do not agree with
the Seventh Circuit’s Cole analysis, and even Congress, through
the FACTA amendment, eliminated private rights of action under
certain FCRA sections.”®> The market and the court system both
seem accepting of lenders wishing to extend offers of credit so
long as they are “firm offers” that comply with the FCRA.
Lenders obtaining consumer information from a credit reporting
agency for the purpose of contacting the consumer regarding a
prospective loan should, therefore, institute internal controls and
procedures geared to ensure compliance with the FCRA. 13

* Baker Botts, LLP, Dallas, Texas 75201. Acknowledgements to
James Bristow and Kate Rumsey.
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