
Journal of Consumer & Commercial  Law Journal of Consumer & Commercial  LawJournal of Consumer & Commercial  Law 85

O
n December 12, 2007, I had the opportunity to 
testify before the United States Senate Committee on 
the Judiciary, in support of the Arbitration Fairness 
Act of 2007. The Act prohibits pre-dispute binding 
arbitration in consumer and employment contracts. 

My testimony was directed at consumer arbitration. What 
follows is a copy of my written testimony. 

Chairman Feingold, members of the Committee, thank you 
for the opportunity to join the discussion of the Arbitration 
Fairness Act of 2007. I appear before you as someone who 
has served as an arbitrator and supports arbitration, but who 
values our courts more.1 

Not long ago, automobile dealers came to Congress 
to ask for help. They asserted they were being denied access 
to the courts through the manufacturers’ use of a pre-dispute 
arbitration provision. The dealers believed it was unfair 
for the stronger party to the bargain to have the right to 
unilaterally force the weaker party to forfeit the right to sue as 
a condition of doing business. In 2002 Congress passed the 
Motor Vehicle Franchise Fairness Act, with 50 co-sponsors in 
the Senate and 252 in the House. Today, I am asking that you 
provide similar protections for consumers.

As some who has taught consumer law for 35 years, 
and who has worked as a consumer advocate for even longer, 
I truly believe that the Arbitration Fairness Act is the most 
important piece of consumer legislation of the past three 
decades. I say this for one simple reason, excessive pre-dispute 
mandatory binding arbitration frustrates our 
system of government by denying courts the 
ability to perform the vital role the founders of 
this country envisioned. 

You have heard and will continue 
to hear the debate about whether consumer 
arbitration is good or bad for consumers. 
Questions have been raised about the true 
cost of arbitration, and its fairness. But no one 
disputes that consumer arbitration is imposed 
by the stronger party, not voluntarily agreed to.2 

Ask any school child and he or she 
will tell you about our system of government, 
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checks and balances, legislative, executive and judicial branches 
of government.3 It is the judicial branch that is uniquely 
American and its role is essential. Our civil justice system 
provides an open, public forum for juries to resolve disputes. 
It interprets and applies the laws enacted by the legislature, 
and it often creates or modifies law through our common law 
system.  The increasing use of consumer arbitration denies the 
courts the ability to play this vital role. Our current system 
of arbitration has allowed business to effectively “opt-out” of 
our civil justice system and replace it with a system of private 
justice, it controls. Even supporters of consumer arbitration 
recognize that substance not form is the reason for pre-dispute 
arbitration provisions.

For example, in a recent law review article the authors 
note that the auto and home industries have “divorced” 
themselves from the Alabama justice system, because of 

the fear of unfair awards.4 Instead of 
working through the legislative process 
to enact change, or using the political 
process to elect different decision 
makers, car dealers and home builders 
simply included a short phrase in their 
contracts, to enact major substantive 
changes in the application of the law.5 
[I assume that if a “friendlier” judiciary 
were elected, the auto and home 
industries would stop using arbitration 
to take advantage of the friendlier 
forum.]
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And our courts do more than 
just resolve disputes; they interpret statutes 
and create common law.6 Through stare 
decisis and precedent, decisions of higher 
courts are binding on lower courts, insuring 
uniformity of results. For example, in 1995, 
Congress amended the remedy provisions 
of the Truth-in-Lending Act.

 
Unfortunately, 

the language used was not the most precise, 
and courts gave differing interpretations 
to a significant issue—whether damages 
were capped at $1,000.

 
In 2004 the United 

States Supreme Court held the cap applied.7 

Its decision is now binding on all other 
courts to consider this issue, insuring consistency and a uniform 
application of the statute. 

Today, most consumer credit contracts contain an 
arbitration provision, and it is unlikely a court will be given the 
opportunity to resolve ambiguities. Instead, we have arbitrators, 
not bound by the decisions of any other arbitrators, each 
deciding the issue of how the law should be interpreted and 
applied. The widespread use of consumer arbitration means 
consumers with identical claims and circumstances may all be 
treated differently, by arbitrators unable to create precedent or 
establish consistent legal doctrine.

And finally, the common law tradition of this country 
empowers the courts to create and modify legal doctrine.8 
Consumer doctrines such as unconscionability, strict products 
liability, habitability and good and workmanlike performance 
have been created, modified, limited and extended by our courts 
to protect consumers and insure a fair bargain. But arbitrators 
cannot create or modify the common law.9 They are bound by 
existing legal doctrine, essentially freezing the common law of 
consumer transactions, denying courts the ability to develop and 
adapt the law.10

To me the question is simple, it is not whether 
arbitration is fair or benefits consumers, it is whether the more 
powerful party to a bargain should be able to deny the other 
access to the courts. The answer, as Congress recognized in the 
case of automobile dealers is clearly no. I encourage you to enact 
the Arbitration Fairness Act and recognize that automobile 
dealers and consumers should have the right to sue.
	 I thank you for the opportunity to discuss this 
important issue, and welcome any questions you may have.
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