Consumers
VS.

Debt Collectors

Consumer Rights Under the
Fair Debt Collection Practices Act




The National Association of Attorneys General
released its report of top ten consumer complaints,
listing abusive debt collection as the number one
complaint nationwide for 2008.

Introduction

n recent months, there has been no shortage of reporting
that the nation’s financial institutions have taken a hit.
With all the talk about bailouts, recession and unemploy-
ment, at the end of the day it comes as no surprise that
consumers have been hit hard, too. On average, Ameri-
can families are straddled with over $8,000 in debt stem-
ming from credit cards alone.! According to the Federal Reserve,
the total amount of consumer debt in the United States reached
$2.56 trillion at the end of 2008.?
Association of Attorneys General released its report of top ten

Last summer, the National

consumer complaints, listing abusive debt collection as the num-
ber one complaint nationwide for 2008.°

The Federal Trade Commission, one of several agencies to
track consumer complaints, cites that it “receive more complaints
about the debt collection industry than any other specific indus-
try.”* With over 78,000 complaints, debt collection complaints
represented 18.9% of all complaints received by the FTC in
2008.> While the attorneys general and the federal trade com-
mission have taken legal action against abusive debt collectors, the
vast majority of cases are brought by individuals suing under the
Fair Debt Collection Practices Act.®

Obvious debt collection violations stem from abusive com-
munications, whether through collection calls or dunning letters.
With few exceptions, collectors are prohibited from communicat-
ing with a third party regarding a consumer’s debt’ or continuing
collection efforts on a disputed debt.® Bill collectors are strictly
prohibited from using profanity,’ calling consumers in the middle
of the night,'® or threatening wage garnishment."
Congressional Findings

In promulgating the FDCPA, Congress found “abundant
evidence of the use of abusive, deceptive, and unfair debt collec-

tion practices by many debt collectors.”!?

Congress also found
that abusive “collection practices contribute to the number of per-
sonal bankruptcies, to marital instability, to the loss of jobs and

”13 The number of consumer

to invasions of individual privacy.
bankruptcies topping one million filings in the first nine months
of 2009, is synchronous with the growing percentage of abusive

debt collection claims.'
FDCPA Threshold Requirement: What qualifies as a “debt?”

One stated purpose of the FDCPA is the elimination of abu-
sive debt collection. The statute largely limits potential claims
in its definitions of “debt” and “debt collector.” The Act only
applies to consumer debt, specifically debt obligations arising out
of transactions for personal, household or family purposes.”” The
Act’s definition of “debt” and supporting case law clearly exclude
commercial debt. Not uncommon is the debt arising out of a de-
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faulted credit or charge card used for both personal and business
purchases. The determination of whether such a mixed-purpose
obligation is consumer or commercial in nature may result in a
jury question.'®
stemming from personal, family or household purposes have been
excluded from the definition of “debt.” At least one federal district
court in Texas held that child support payments are not “debts”

A number of obligations seemingly obviously

covered by the Act.”” Similarly, criminal fines are excluded and
not subject to the FDCPA.'®

“Debt Collector” defined

Even if an obligation falls under the rubric of “debt,” with
few exceptions, the Act only protects consumers against violations
by third-party debt collectors.”

The term “debt collector” means any person who uses any
instrumentality of interstate commerce of the mails in any busi-
ness the principal purpose of which is the collection if any debts,
or who regularly collects or attempt to collect, directly or indi-
rectly, debt owed ro due or asserted to be owed or due another.?

At least two types of collectors have been scrutinized in case
law to determine their status as “debt collectors.” With a growing
number of debt being sold from one buyer to the next, a common
argument is that a debt buyer assumes the status of creditor, there-
by excluding itself from coverage under the FDCPA. A number
of courts have ruled that it is immaterial whether the defendant-
collector owns the account they are attempting to collect. Rather,
courts must look at “whether a debt was in default when acquired
to determine the status of ‘creditor’ vs. ‘debt collector.” !

To the extent that attorneys collecting debt were attempt-
ing to avoid liability under the FDCPA, the Act was amended
in 1986 to include attorneys.”? Presently, an attorney who regu-
larly collects consumer debts is subject to the Act. In 1995, the
United States Supreme Court reinforced and expanded coverage
of attorneys as “debt collectors” under the FDCPA. In Heintz v.
Jenkins, the Court ruled that Act applies to lawyers engaged in
debt collection litigation.® “In ordinary English, a lawyer who
regularly tried to obtain payment of consumer debts through legal
proceedings is a lawyer who regularly ‘attempts’ to ‘collect’ those

consumer debts.”

Ramifications for attorney debt collectors: The Fifth Circuit
issues words of caution

Frequently, debt collectors - and debt buyers in particular,
will retain a collection firm to communicate with consumers.
While attorneys are subject to all of the FDCPA’s provisions, cer-
tain sections of the Act will more readily apply to an attorney than
any other debt collector.

Developing case law further limits actions by lawyers collect-
ing consumer debt. An attorney may not misrepresent or exag-
gerate his involvement in the collection of a debt.” Applicable to



The Supreme Court reversed and rejected the
argument that bona fide errors cover would
encompass ‘“‘all types of errors,’ including

mistakes of law.”

any debt collector, the FDCPA prohibits “[t]he use of any false
representation or deceptive means to collect or attempt to collect
any debt or to obtain information concerning a consumer.”* Spe-
cifically dealing with attorney involvement, the FDCPA prohibits
“[t]he false representation or implication that any individual is an
attorney or that any communication is from an attorney.”” Con-
sistent with other courts, the Fifth Circuit ruled that collection
letters purportedly signed by an attorney who was not actually
involved in a case violate the FDCPA.*
tion firms now add a disclaimer suggesting that no attorney has

Indeed, many collec-

personally reviewed a particular letter or file, in an effort to shield
themselves from liability under the Act.

The Fifth Circuit recently reversed and remanded a 12(b)
(6) ruling in a case involving a collection letter sent out by a law
firm.” In Gonzalez v. Kay, the Kay Law Firm sent out an un-
signed letter on the firm’s letterhead in its attempt to collect a
consumer debt. Gonzalez asserted that operative disclosures that
the letter was from a “debt collector” and that “[n]o attorney with
[the] firm has personally reviewed the particular circumstances
of [the] account,” were not conspicuous, and that as a result, the
letter was deceptive. In fact, the disclosures were printed on the
back of the letter, in the “legalese,” as referred to by the court.
The court found that the disclaimers on the back “completely
contradicted the message on the front” that the Kay Law Firm
had been retained to collect the debt. The Fifth Circuit went so
far as to “caution lawyers who send debt collection letters to state
clearly, prominently and conspicuously that although the letter is
from a lawyer, the lawyer is acting solely as a debt collector and

not in any legal capacity when sending the letter.”®

Bona Fide Error Defense

The FDCPA contains an affirmative defense provision which
states that a debt collector will not be held liable for violations
that are “not intentional and resulted from a bona fide error not-
withstanding the maintenance of procedures reasonably adapted
to avoid any such error.”?' Where the bona fide error cited by a
defendant debt collector is the result of some clerical error, courts
have sustained the defense.**

Another aspect of the bona fide error defense, asserting mis-
takes of law has been emerging in FDCPA cases. The issue of
whether a debt collector can defend itself by citing ignorance of
the law was recently decided by the United States Supreme Court
in Jerman v. Carlisle.>® In Jerman, the debt collector law firm’s
validation notice to a consumer improperly required the consum-
er to dispute the debt in writing. The Sixth Circuit affirmed the
district court, granting the defendant’s motion for summary judg-
ment and finding that the bona fide error defense shielded the
collector from liability. The Supreme Court reversed and rejected
the argument that bona fide errors cover would encompass “‘all

types of errors,” including mistakes of law.”**
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Conclusion

With collection abuse on the rise, FDCPA litigation is in-
creasing nationwide. Attorneys involved in consumer debt col-
lection matters, whether handling collection itself, or pursuing
consumer rights against rogue collectors, are sure to see continued
developments through case law. Changes in Washington are also
likely to impact consumer rights’ legislation, including the Fair
Debt Collection Practices Act.

e Karni Law Firm, P.C., Houston, Texas, www.texasconsum-
erdebt.com. This article is reprinted by permission of The Hous-
ton Lawyer, Vo. 47 Number 4, January-February 2010 at 16.
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