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Introduction

In Bank One v. Arcadia Financial,' the Fifth
Circuit Court of Appeals was required to apply Texas
law concerning a priority dispute between a floor plan
lender and a retail purchaser’s secured lender. Because
the Texas Supreme Court (“Court”) had not ruled on
the issue, the Fifth Circuit attempted to determine
how the Court would rule based on the Texas statutes
and relevant appellate case law. 'The Fifth Circuit, in
an opinion that many viewed as standing Article 9 of
the Uniform Commercial Code (“UCC”) on its head,
ruled that the Texas Certificate of Title Act (“COTA”)
trumped Article 9.2
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Is Bank One - and was it ever - good law?

The issue and the case are of more than passing
importance. Revised Article 9 exists in all states. Certificate of
Title acts also exist in all states. The express relationship between
these two statutes, however, can, as we shall see, have marked
differences in different states.

The issue in Bank One was whether the buyer’s purchase
of an automobile severed the security interest of the dealer’s
floor plan lender, thus, allowing the retail lender’s lien to take
first priority. The dispute arose because the floor plan lender
refused to turn over possession of the certificate of title. When a
certificate of title is not transferred to the buyer, the court in Bank
One found that a buyer’s purchase of a vehicle was not sufficient
to eliminate the floor plan lender’s lien.

Without an exchange of the certificate of title, the court
reasoned, there was no completed “sale”.?

The floor plan lender, Bank One, perfected its security
interest in accordance with Texas law and also maintained physical
possession of the certificates of title as assurance of its security
interest.* Bank One argued that its security interest remained valid
because the buyer did not receive the certificate of title as required
under COTA.> Relying on the Code (as herein defined), Arcadia,
the retail lender (i.e., buyer’s financer) argued that the buyer was
a “buyer in the ordinary course of business” and, therefore, took
free and clear of Bank One’s security interest.® Accordingly, under
the Code, Arcadia’s purchase money security interest (that was
conveyed from the buyer) would then take priority.

The Fifth Circuit, citing the Code and decisions from
the Dallas Court of Appeals, determined there was no conflict
between COTA and the Code.” The court held COTA controlled
the issue of whether or not a sale occurred.® Because the sale did
not comport with COTA, i.e., the title certificate was not turned
over at the time of sale, the sale as between the floor plan financer
and the retail lender was void. The court held that “a third party’s
perfected security interest is not interrupted when a purported
buyer attempts to purchase an automobile without receiving title
as required to complete a sale under [COTA].” Without the oc-
currence of a “sale” as defined under COTA, the buyer’s retail
lender could not use the “buyer in the ordinary course of busi-
ness” defense, and the floor plan lender’s lien remained in effect.'

Bank One, of course, is not binding on Texas courts—or
on any other state courts—in interpreting state law. As stated by
Judge Sim Lake in /n re Dota, a federal court, “in making an Erie
guess” as to what the Texas Supreme Court would do, “defers to
intermediate state appellate court decisions ‘unless convinced . .
. that the highest court of the state would decide otherwise.”"!

The Texas Supreme Court has yet to decide this issue.
However, statutory analysis and recent case law suggest that if a
properly briefed, evidentially sufficient case were brought today,
the outcome would be different.

The remainder of this article profides a detailed analysis
of this issue. The first section is an analysis of COTA and the
Code as they relate to this issue. The second section is a review
of Texas appellate and federal case law involving similar factual
scenarios and issues. The third section briefly a reviews a few cases
from courts in other jurisdictions to present a broader perspective
on this issue.

L Statutory Analysis
1. COTA does not govern completion of a dealer’s
sale.
Section 501.071(a) of the Texas Transportation Code
(Texas’s version of the Certificate of Title Act or COTA) states:

(a) Except as provided in Section 503.039,
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a motor vehicle may not be the subject of a
subsequent sale'? unless the owner designated
in the certificate of title transfers the certificate
of title at the time of the sale.

(b) The transfer of the certificate
of title must be on a form prescribed by the
department that includes a statement that:

(1) the signer is the owner of
the vehicle; and

(2) there are no liens on the
vehicle except as shown on the
certificate of title or as fully
described in the statement.'?

Under § 501.071, a vehicle can be sold at a subsequent
sale only when the owner designated in the certificate of title
transfers the certificate of title. The floor plan lender in Bank One
argued that the purchaser of the vehicle was not a valid purchaser
because the certificate of title was not transferred at the time of
sale.” However, the floor plan lender’s argument ignored the
dealer’s specific, statutory exclusion from the certificate of title
requirement.

A. COTA is applicable to a vehicle
“owner,” not a “dealer”.

The Texas Transportation Code defines a “dealer” as “a
person who purchases motor vehicles for sale at retail.”"> “Owner”
is defined by the Texas Transportation Code as “a person, other
than a manufacturer, importer, distributor or dealer, claiming
title to or having a right to operate under a lien a motor vehicle
that has been subject to a first sale.”'® Thus a “dealer” is not subject
to the requirement placed on an “owner” to transfer a certificate
of title in order to complete the sale of a motor vehicle.

Furthermore, the term “dealer” is not limited to the sale
of new vehicles. COTA indicates that a “dealer” may sell either
new or used vehicles. Under § 501.0234(a) of COTA, a dealer is
“a person who sells at the first or a subsequent sale a motor vehicle
and who holds a general distinguishing number . . . ”7 Thus, a
licensed “dealer,” who is excluded from the definition of “owner,”
is a person who sells either new or used vehicles.’ Texas courts
have interpreted the statutory requirement in COTA to expressly
exclude dealers of both new and used vehicles."

Accordingly, the transfer of the certificate of title is not
required to complete a sale from a dealer to its customer. Thus,
a licensed automobile dealer’s failure to “deliver” or “transfer” a
certificate of title to the consumer purchaser does not affect the

validity of the sale.?’

B. If there is a conflict under COTA, the
Code controls.

COTA expressly defers to the Code when there is
a conflict between the two. Section 501.005 of the Texas
Transportation Code states that “Chapters 1-9, Business &
Commerce Code, control over a conflicting provision of this
chapter.”!

However, as to this particular issue, there is arguably no
conflict between COTA and the Code. COTA’s requirement of
delivery of a certificate of title to complete a sale does not apply to
the sale of a vehicle by a licensed dealer.*? Thus, a sale is complete
when Article 2 of the Code so prescribes and the priority rules of
Article 9 govern thereafter.

2. The Code Controls
As demonstrated above, COTA does not apply to sale of
a vehicle from a dealer to a buyer. Therefore, we turn to Article 2
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of the Code to determine when the sale is complete and to Article
9 to determine the priority of any security interests in the vehicle.

A. A dealer’s sale of an automobile is
governed by the Code.

“Goods” are defined as “all things . which are
moveable at the time of identification to the contract for sale . . .
% Motor vehicles are goods under the Code.** A “sale” consists
of the “passing of title from the seller to the buyer for a price.”®
Unless otherwise explicitly agreed, title passes to the buyer at the
time and place at which the seller completes his performance
with reference to the physical delivery of the goods.” Title passes
despite any reservation of a security interest.”” Therefore, unless
there are explicit terms to the contrary, title passes to the buyer
when the dealer delivers the vehicle to the buyer.

B. A “buyer in the ordinary course of
business”

The prior version of Article 9 defines a “buyer in the
ordinary course of business” as “one who, in good faith and
without knowledge that the sale is in violation of the ownership
rights or security interest of a third party, buys from a person in the
business of selling goods of that kind.”?® Revised Article 9 defines
a “buyer in the ordinary course of business” as “a person that buys
goods in good faith, without knowledge that the sale violates the
rights of another person in the goods, and in the ordinary course
from a person, other than a pawnbroker, in the business of selling
goods of that kind.”® Under either of these definitions:

“[A] buyer in the ordinary course of
business . . . takes free of a security interest cre-
ated by the buyer’s seller, even if the security
interest is perfected and the buyer knows of its
existence.”

Thus, a buyer in the ordinary course takes free of a se-
curity interest, even though perfected and even though the buyer
knows the security interest exists.”’  However, the buyer may
take subject to the security interest if he or she knows that the sale
violates a term in an agreement with the secured party.*

Further analysis of the Comments to § 9.320 reveal that
the limitations imposed under § 9.320 apply only to unauthor-
ized sales by the debtor, in this scenario a dealer.? If the secured
party authorized the sale in an express agreement or otherwise,
then the buyer will take free under §9.315(a) without regard to
the limitations imposed in § 9.320.% Lastly, the buyer will also
take free of the security interest if the secured party somehow
waived or is otherwise precluded from asserting its security inter-
est against the buyer.?

Is the dealer “authorized” by the floor plan lender to
sell the vehicle? Section 2.403 of the Code concerns the power to
transfer an interest in goods. Section 2.403(b) states that “[a]ny en-
trusting of possession of goods to a merchant who deals in goods
of that kind gives him power to trans-
fer all rights of the entruster to a buyer
in the ordinary course of business.”*
“Entrusting” is defined to include “any
delivery and any acquiescence in re-
tention of possession regardless of any
condition expressed between the par-
ties to the delivery or acquiescence and
regardless of whether the procurement
of the entrusting or the possessor’s dis-
position of the goods have been such as
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A buyer in the ordinary
course takes free of a
security interest, even
though perfected and
even though the buyer
knows the security

to be larcenous under criminal Lw” 7~ INterest exists.

Therefore, by entrusting its collateral to an automobile
dealer, the floor plan lender is authorizing the dealer to transfer
all rights the floor plan lender has in the vehicle to a buyer in the
ordinary course. Because a sale from a dealer to a purchaser is an
authorized transfer of the floor plan lender’s interest in the vehicle
to the buyer, the floor plan lender’s security interest in the vehicle
is extinguished.

C. Transfer of security interest from
inventory to proceeds

The perfected security interest in inventory purchased in
the ordinary course of business does not follow the collateral after
it is sold.*®* 'The floor plan lender’s security interest is transferred
to the proceeds from the sale. Section 9.315 states that “[a] secu-
rity interest . . . continues in collateral notwithstanding sale, lease,
license, exchange, or other disposition thereof unless the secured
party authorized the disposition free of the security interest . . . ;
and a security interest attaches to any identifiable proceeds of the
collateral.”® Further, a security interest in proceeds is a perfected
security interest if the interest in the original collateral was per-
fected.®

A security agreement between a floor plan finances and
the dealer is intended to create a security interest in the financed
inventory to ensure repayment of the loan. At the point of an au-
thorized sale of inventory, the security interest in the motor vehi-
cle is extinguished because the goods are no longer inventory. The
security interest then becomes a security interest in the proceeds
of the sale.”’ Lenders have no reason to complain since the very
purpose of goods in inventory is to be turned into cash by sale.*?

Therefore, when a buyer purchases a vehicle from the
inventory of an automobile dealer, the buyer takes free and clear
of the floor plan lender’s security interest over that vehicle, even if
the buyer is aware of the security interest.” The floor plan lender’s
security interest in the vehicle is then transferred to the proceeds
from the sale of the vehicle.*

D. The floor plan lender has no legal right
to hold the certificates of title.

Neither COTA nor the Code allow a floor plan lender to
perfect a security interest in inventory by retaining the certificates
of title of the automobiles in inventory.® Section 501.027(b) of
COTA allows lien-holders whose liens are perfected by recording
on the certificates of title pursuant to § 501.111(a) the right to
retain the original certificates of title in their possession until the
lien is retired.* COTA does not provide lien-holders whose liens
are in inventory and, therefore not recorded on the certificate of
title, the same right.””

The Code provides that a security interest in inventory
can only be perfected by filing a financing statement at the Secre-
tary of State’s office.*® Thus, it is improper for a floor plan lender
to withhold a certificate of title from a purchaser under the guise
that it is perfecting its security interest in the inventory.

3. A retail lender’s purchase money
security interest in a vehicle trumps
a floor plan lender’s security interest
in inventory.

As the applicable statutes,
properly analyzed, make clear, a deal-
er’s failure to transfer a certificate of
title does not override a clear show-
ing of a valid and complete transfer of
ownership. COTA does not apply to a
new or used vehicle sold by a licensed
dealer in the State of Texas. Further,
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where a perceived conflict may exist, COTA explicitly states that
the Code shall control. Under the terms of the Code, so long as
the buyer qualifies as a buyer in the ordinary course of business
he will take free and clear of any pre-existing security interest in
the vehicle.”

A security interest is a “property interest created by an
agreement or by operation of law to secure performance of an
obligation.”® Under the Code, the consumer lender’s security
interest attaches and, therefore, becomes enforceable against the
debtor and third parties with respect to the collateral when “(i)
value has been given; (ii) the debtor has rights in the collateral or
the power to transfer rights in the collateral to a secured party;
and (iii) . . . the debtor has authenticated a security agreement
that provides a description of the property . . . .”>' When all of
these elements exist, a security interest becomes enforceable be-
tween the parties.*

Under the terms of the security agreement, the retail
lender is granted rights in the collateral. The retail buyer conveys
these rights to the retail lender but can only convey the rights
that he or she has. As a buyer in the ordinary course of business,
the buyer’s purchase severs the floor plan lender’s interest in the
vehicle as inventory and enables the retail lender’s security interest
to attach.”

Under current Texas case law and statutes, it is likely
that a retail lender’s security interest will have first priority over
a floor plan lender’s interest, because the buyer’s purchase of the
automobile severs it from inventory whether or not the floor plan
lender maintains possession of the certificate of title. Once the
sale is complete the security interest of the floor plan lender con-
tinues in the proceeds of the sale, not in the motor vehicle itself.

II. Texas Case Law Since Bank One

In cases involving a floor plan lender’s lien versus a pur-
chaser or a purchaser’s lender, Texas courts focus on the interac-
tion between the Code* and COTA.> A review of cases did not
identify any substantive difference between cases analyzed under
Article 9 and those analyzed under Revised Article 9. The distinc-
tions between the cases involve which law, the Code or the Act,
controls in the given factual scenario.

In 2003, the United States District Court for the South-
ern District of Texas addressed a suit involving a floor plan lender
and the consumer purchaser.® The floor plan financing agree-
ment covered the dealer’s inventory and the bank perfected its
interest by filing financing statements at the Texas Secretary of
State’s office. Further, the bank held the certificates of title to
the vehicles in the inventory. The buyer subsequently purchased
two vehicles, but only received title to one of them. The seller
failed to apply the proceeds of the sale to the bank as required
under the floor plan financing agreement. Shortly thereafter, the
buyer filed bankruptcy and the bank demanded return of the one
vehicle for which the buyer did not have title. The bank argued
that the buyer was not a “buyer in the ordinary course of business”
because he did not receive title as required under the Act. The
court distinguished Bank One because the buyer there was not a
necessary party.”’

The court found that
COTA did not apply to the trans-
action at issue. Based on stipu-
lations by the parties, the court
determined the used car dealer
was not covered under the spe-
cific terms of COTA. Under the
terms of COTA, the “transfer of
the certificate of title must be on

a form prescribed by the depart-
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A review of cases did not
identify any substantive
difference between cases
analyzed under Article 9
and those analyzed under
Revised Article 9.

ment that includes a statement that the signer is the owner of the
vehicle . . . ”® The definition of “owner” in COTA specifically
excludes a “dealer”.”® Because the parties stipulated that the seller
was a “dealer . . . in the business of selling used cars to the pub-
lic,” the court held that COTA did not apply to the transaction
at issue.”” Because the buyer was a “buyer in the ordinary course
of business” under the Code, the buyer took free of any security
interest created by the dealer, whether that interest was perfected
or not.!

The court further stated that neither the Code nor
COTA recognized the retention of certificates of title as a valid
means for perfecting or protecting a security interest in inven-
tory.? The bank had no statutory right to retain the certificate of
title to the motor vehicle purchased by the buyer. Further, since
the seller qualified as a “dealer,” it had a legal obligation to transfer
the certificate of title to the buyer.

In First National Bank of El Campo v. Buss, a 2004 case,
the Corpus Christi Court of Appeals held that the Code preempt-
ed COTA regarding relative rights of floor plan financers and
purchasers.® Similar to /n re Dota, First National involved the
purchasers bringing suit against the secured floor plan lender. The
court held that, if the buyers could demonstrate they were “buy-
ers in the ordinary course of business,” their purchases cut off the
floor plan lender’s interest in the vehicles.®*

Further, COTA expressly addresses which law should
govern when the Code and COTA conflict: “Chapters 1-9, Busi-
ness and Commerce Code, control over a conflicting provision
of this chapter.”” Citing these provisions, the court held that
because there was a conflict between the certificate of title provi-
sion of COTA and the “buyer in the ordinary course” provision
of the Code, the Code controls.®® Thus, where a buyer could
demonstrate he was a “buyer in the ordinary course of business,”
his purchase severed the floor plan lender’s security interests in
the vehicle. The case was remanded for further findings of fact
to determine if the buyer was a buyer in the ordinary course of
business.®”

In 2006, the EI Paso Court of Appeals held that failure
to transfer a certificate of title to a dealership as part of a trade-
in did not void a sale.®® In Vibbert v. Par, Inc., the owner of the
vehicle traded in a car toward the purchase of a new car.®” Title,
however, was never taken out of the owner’s name.”® Because the
original contract on the vehicle was never paid, the owner sued
the subsequent retail lender for conversion of the automobile.”

The retail lender argued that there was no conversion.
Under the UCC, title to the vehicle passed when the owner physi-
cally delivered the vehicle to the dealer. The owner argued that
because the certificate of title was never transferred, the sale was
void and she remained the owner.

In making its determination, the court in Vibbert ex-
amined the original purpose of COTA. It found that the act was
originally intended to “lessen and prevent: (1) the theft of motor
vehicles; (2) the importation into this State of and traflic in stolen
vehicles; and (3) the sale of an encumbered vehicle without disclo-
sure to the purchaser of a lien secured by the vehicle.””* The court
found that the purpose of COTA was not
to prevent sales and transfers of interests
in motor vehicles.”

Noting the conflict provision
of COTA, the court examined the sale of
goods under the UCC. Under § 2.401,
a “sale” consists of the “passing of title
from the seller to the buyer for a price.”
“Unless otherwise explicitly agreed, title
passes to the buyer at the time and place
at which the seller completes her perfor-
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mance with reference to the physical delivery of the goods, despite
any reservation of a security interest and even though a document
of title is to be delivered at a different time or place.””® Further,
under the Code, title to a motor vehicle passes to the buyer upon
delivery of possession, regardless of whether a certificate of title is
passed.”” Thus, the court held that the sale of a vehicle without
the transfer of a certificate of title is valid as between the par-
ties when the purposes of COTA are not defeated, even through
COTA declares that the non-transfer of the title renders the sale
void.”®

III. Inter-Jurisdictional Analysis

To determine how this same issue is handled elsewhere,
a brief survey of cases in other states was conducted. Below is a
review of some of those cases.”’

1. Ohio

In First Merit Bank v. Angelini, the Ohio Court of Ap-
peals found that the certificate of title act governed when there
was a conflict between the act and the Ohio version of the UCC.”®
The court specifically relied on a recent Ohio Supreme Court
holding that where there was conflict between the Ohio Certifi-
cate of Title Act and the UCC, the Ohio Certificate of Title Act
governed.” However, unlike Texas, the Ohio Certificate of Title
Act by its own terms specifically prevails over the Ohio UCC.
The court therefore found that without a transfer of the certificate
of title to the purchaser, the security interest of the dealer’s secured
creditor took priority and remained valid against any subsequent
purchasers.®® The court refused to find the retail lender’s interest
superior to the dealer’s lender’s interest where there had been no
transfer of title as required under the certificate of title act.!

The dealer’s creditor in First Merit was not a floor plan
lender; instead it maintained its security interest in particular ve-
hicles on the dealer’s lot. However, in dicta, the court said that

the outcome would likely have been the same with a floor plan
lender.??

2. California

In Brasher’s Cascade Auro Auction v. Valley Auto, the Cali-
fornia court determined that the California Certificate of Title
Act could not be used to void a sale between a middleman and
a dealer.® This case also did not involve a floor plan lender. In-
stead, the middleman financed the purchase of 32 vehicles from
an auction house and then sold them to a vehicle dealer. The
auction house possessed a secured interest in the middleman’s 32
vehicles and held the certificates of title to the vehicles.*® The
auction house would maintain a lien against the vehicles until the
middleman sold the vehicles and paid the auctioneer.% After the
middleman absconded with the money, the auction house sued
the dealer who purchased the vehicles from the middleman.® The
auction house argued that no sale had occurred because the dealer
never received the certificates of title.?”

The court sought to determine which party, the auction
house or the dealer, should bear the loss. The court determined
that if the dealer could show it adhered to reasonable commercial
standards sufficient to qualify as a “buyer in the ordinary course,”
the dealer’s purchase would then sever the auction house’s liens on
the vehicles.®® Under California law the “transfer of [a] property
interest in a motor vehicle is effective as between the immediate
parties even though they have not complied with the [Certificate
of Title] statute.”®

3. Colorado
In Valley Bank & Trust Company v. Holyoke Community
Federal Credit Union, the floor plan lender, with a security inter-

28

est in the dealer’s inventory, sued the consumer’s lender when the
proceeds of the sale were not passed on to the floor plan lender.”
The floor plan lender maintained control over the certificates of
title.”! The Colorado Court of Appeals held that the consumer
lender was a “buyer in the ordinary course of business” and, there-
fore, the floor plan lender’s security interest over the vehicles was
terminated.”

The court held that the floor plan financing agreement
provided the lender with a security interest in the dealer’s inven-
tory.”> When the inventory was sold, the lender’s security interest
on that vehicle was extinguished, leaving it with a security inter-
est in the proceeds only. Further, because the floor plan lender
authorized the dealer to sell the vehicles without informing the
buyers that it reserved its right in the collateral, the floor plan
lender did not maintain a security interest in the sold vehicles.
Thus, in this case, the Code’s “buyer in the ordinary course” de-
fense worked against a floor plan lender where the suit involved
the vehicle purchasers’ lender. It did not appear from the case that
the purchasers were actual parties to the case.”

IV. Evidence

Courts decide cases on evidence. The priority of the retail
lender’s security interest in the vehicle and the extinguishment of
the floor plan lender’s security interest depend upon proof of a
buyer in the course of business. In cases where the buyer is not a
party, retail lenders should not neglect the necessity of so proving.

Conclusion

While Bank One has not been expressly overruled, the
development of Texas case law since Bank One indicates a prob-
able different outcome today. Ideally, the results would be as clear
and logical as the Colorado court’s in Valley Bank and the analysis
as clear as Judge Lake’s in 7 Re Dota. Both of these cases came
after Bank One.

The Texas Certificate of Title Act does not control on
the issue of priority between a floor plan lender’s and a retail
lender’s security interest. COTA specifically does not apply to
dealers. The purpose of COTA was not to impede the transfer of
interests in motor vehicles. Bank One’s interpretation of COTA
would likely impede the purchase of vehicles because retail lend-
ers would be less apt to provide financing unless they knew their
interests had priority. Lastly, COTA specifically defers in any po-
tential conflict to the Code.

Under the Code, buyers in the ordinary course of busi-
ness take free and clear of all liens created by the seller. Because
the buyer purchases from a dealer authorized to sell the vehicles,
his purchase likely will sever the floor plan lender’s security inter-
est in the vehicle, leaving the floor plan lender with a security in-
terest in proceeds. Once this interest is severed, the retail lender’s
purchase money security interest attaches to the vehicle in a first
priority position.

This result comes from the interplay between Articles
2 and 9 of the Code. Under §§ 2.403(b) and 9.315(a), the floor
plan lender’s security interest is extinguished when the vehicle is
sold from inventory to a buyer in the ordinary course of busi-
ness. Under § 9.315(a), this same security interest attaches to the
proceeds of the sale. Under § 9.320(a), the buyer in the ordinary
course of business takes free and clear of the floor plan lenders
security interest in the vehicle. The security interest of the retail
lender is then left alone in first position.

Thus, the retail lender wins and Article 9 remains up-
right when a particular state’s Certificate of Title Act expressly
says that Article 9 trumps it. Bank One, like its namesake bank, is
defunct, and, once again, all is right with the world.
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