Medical
Prolessionals
and the DTPA

By Joseph R. Ecke*

Introduction

Caps on noneconomic damages have frustrated medical malpractice lawyers who lament that their cases require
several expert witnesses and that the costs associated with each expert witness is typically around $100,000." They argue
that because of these costs, the $250,000 cap on noneconomic damages makes medical malpractice claims simply unvi-
able where a plaintiff cannot prove massive economic damages.> What if there were another way to recover damages

from medical professionals?
Bringing a cause of action against a medical professional under the Texas Deceptive Trade Practices Act (“DTPA”)
S is an attractive alternative because it allows recovery of eco-
A~ nomic damages® and attorneys’ fees,* as well as possible
- F punitive and mental anguish damages.”> When Texas ad-
opted the caps on noneconomic damages for tort claims
in 2003, the legislature retained exemption in the Civil
_ Practice and Remedies Code for physicians and other
" health care providers from some causes of action un-
7 der the DTPA.S The scope of this exemption may
/ not, however, be as broad as some would assert. It
has been argued that some claims against medical
| providers can escape the stranglehold that the
Civil Practices and Remedies Code appears
to have over “health care liability claims” and
can be waged solely under a cause of action
arising from the DTPA or a tie-in statute.”
This article identifies which claims against
medical professionals are still feasible under
the DTPA and provides some guidance for
practitioners and the judiciary on how those

claims should be handled.

A. Claims Precluded
The broadest and most confusing exemption
medical professionals enjoy from DTPA claims is con-
tained in the Texas Civil Practices and Remedies Code
Chapter 74 (“Chapter 747).% Specifically, Chapter 74
states that “Sections 17.41-17.63, Business & Com-
merce Code [the DTPA provisions], do not apply to phy-
sicians or health care providers with respect to claims for
damages for personal injury or death resulting, or alleged to
have resulted, from negligence on the part of any physician
or health care provider.” The term “health care provider” is
defined to include registered nurses, dentists, podiatrists, phar-
macists, chiropractors, optometrists, ambulatory surgical centers,
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licensed assisted living facilities, emergency medical services pro-
viders, health services districts, home and community support
services agencies, hospices, hospitals, hospital systems, interme-
diate care facilities for the mentally retarded, community-based
services, waiver programs for persons with mental retardation,
nursing homes, and licensed end-stage renal disease facilities. "
Chapter 74 is the protocol for bringing medical mal-
practice—or health care liability claims—against health care pro-
viders. The statute defines a “health care liability claim” as a:

[Clause of action against a health care provider
or physician for treatment, lack of treatment,
or other claimed departure from accepted stan-
dards of medical care, or health care, or safety
or professional or administrative services di-
rectly related to health care, which proximately
results in injury to or death of a claimant,
whether the claimant’s claim or cause of action
sounds in tort or contract.'!

Claims that are determined to be health care liability claims carry
with them the requirement of the submission of an expert re-
port,'? and are subject to caps on noneconomic damages.”” In
order to avoid unnecessary expert reports and caps on noneco-
nomic damages, those claims which may be waged under the
DTPA rather than Chapter 74 should be carefully identified and
appropriately—not artfully—pled.

The Texas Supreme Court has repeatedly held that
plaintiffs cannot avoid Chapter 74 by recasting health care li-
ability claims as other causes of action through artful
pleading.'* In spite of its monolithic first impression,
Chapter 74 carves out three circumstances where the
DTPA would be applicable to health care providers and
physicians: (1) where the cause of action is not negli-
gence, (2) where the cause of action” does not arise
from personal injury or death, or (3)where the health

had its first opportunity to evaluate a DTPA claim made against
a physician, which challenged Article 4590is scope.”* When
Rhodes sought Dr. Sorokolits services, Sorokolit directed her to
select a picture of a nude model and promised that her surgi-
cally augmented breasts would look just like the ones she had
selected.” After surgery, her breasts were not as Sorokolit had
promised, and Rhodes brought an action under the DTPA alleg-
ing violations of the specific set of violations enumerated by the
DTPA (“laundry list”*); that Sorokolit had breached an express
warranty; and that he had breached the implied warranty of per-
formance of services “in a good and workmanlike manner.”” The
court reasoned that Article 4590i did not preclude a DTPA claim
against a physician so long as “the underlying nature of the claim”
was not negligence, and that a court is not limited to the form of
the pleading to make that determination.”® Because the under-
lying nature of Rhodes’ claims was not negligence and “section
12.01(a) [of Article 4590i] . . . does not preclude suits under the
DTPA for knowing misrepresentation or breach of express war-
ranty in cases in which a physician or health care provider war-
rants a particular result,” Rhodes was allowed to bring her claims
under the DTPA.*

While Sorokolit v. Rhodes has continued vitality,® sub-
sequent decisions have eroded its central holding.*' A year after
Sokorolit, in Walden v. Jeffery* and Gormley v. Stover,®® the Texas
Supreme Court tempered the principle that a cause of action
against a medical professional is still viable under the DTPA,
emphasizing that the underlying nature of the claim cannot be
negligence. In Walden, the court rejected the claim of a dental
patient who claimed that her dentures did not fit “as promised.”*

The Texas Supreme Court has repeat-
edly held that plaintiffs cannot avoid
Chapter 74 by recasting health care

care provider is a pharmacist.' liability claims as other causes of action

But Chapter 74 is not the only provision that
deals with DTPA claims against a health care provider.
An additional hurdle arises from the exemptions with-

through artful pleading.

in the DTPA. Most significantly, the DTPA has its

own exemption in section 17.49 for causes of action for bodily
injury or death," and a claim for damages arising from the ren-
dering of professional services where the “essence” of the service
is “advice, judgment, opinion, or similar professional skill.”'® The
DTPA also exempts claims where the consideration paid by the
consumer is over $500,000," and where, the cause of action arises
from a claim where the consideration is over $100,000 and there
is a written contract.””

Given the cumulative effect of these constraints, pursu-
ing a DTPA claim that involves personal injury or death seems, at
the outset, daunting if not impossible. As will be demonstrated
below, such an impression is misguided—there are claims that
may be successfully waged against medical professionals under the

DTPA.

B. Preclusions, Exceptions, and Exemptions
1. Civil Practices and Remedies Code §§ 74.001(a)(13) &
74.004

Before its codification in the Texas Civil Practices and
Remedies Code, Chapter 74 was part of the Medical Liability and
Insurance Improvement Act passed by the Texas Legislature in
1977 as Article 45901 of the Texas Revised Civil Statutes (“Article
4590i”)* in response to a perceived medical malpractice insur-
ance crisis.”? In Sorokolit v. Rhodes,”® the Texas Supreme Court
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The court argued that Jeffery’s “ill-fitcting dentures cannot be [the
result of] anything other than . . . negligen[ce],” and held that
her cause of action was merely an attempt to “recast her negli-
gence claim as a DTPA claim.” The Walden court reiterated the
principle that, where goods are provided as an inseparable part of
the rendition of medical services, no implied warranties are con-
veyed.* Gormley is a similar case, in which the court considered
whether representations made by a dentist concerning his course
of surgical action, the expected quality of his services, the antici-
pated discomfort and pain after surgery, and a referral to another
dentist who would fit the plaintiff with dentures which would “fit
well” could constitute a deceptive trade practice or whether they
were merely claims of negligence.’” The Gormley court character-
ized the plaintiff’s claims as having to do with the “selection of
the surgical procedure and performance of it” and whether such
selection and performance “met the standard of care for dentists
in such circumstances.”® The court held that the underlying na-
ture of such allegations was negligence and, as such, was nothing
more than an attempt to recast a “malpractice claim as a DTPA
action.”¥

The most significant interpretation of the standard artic-
ulated in Sorokolit was enunciated in MacGregor Medical Associa-
tion v. Campbell.® In MacGregor, the plaintiff's husband ingested
formaldehyde, and she accompanied him to the defendant’s clinic.
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One of the member-doctors of the defendant-association treated
Mr. Campbell, assumed that he had vomited all of the formalde-
hyde out of his system, and sent him and his wife home without
providing any further treatments other than to recommend that
he take Maalox to relieve his discomfort. Eight months later, after
experiencing continued severe problems, Campbell was treated
by another physician who removed his entire stomach. In spite
of two subsequent treatments, Campbell died two weeks after his
stomach was removed. Mrs. Campbell brought claims under the
DTPA asserting: (1) breach of express warranties MacGregor had
made verbally and in HMO literature representing “that it would
provide ‘qualified personnel and resources,” ‘the best health ser-
vices possible’ and emergency service 24 hours a day, even in a
distant city;”” (2) that Mr. Campbell needed immediate care, and
that no doctor saw him for almost an hour; (3) that defendant
misrepresented to them that Mr. Campbell was “medically fine”
and needed only to take Maalox; and (4) that defendants did not
advise them about risks associated with ingesting formaldehyde.*!
The court distinguished between Mrs. Campbell’s claims, which
it indicated were not viable, and the claims in Sorokolit, which
were viable, by stating: “These allegations are unlike those in So-
rokolit in which the doctor specifically guaranteed and warranted
a particular result.”® The court went on to indicate that “the
essence of Campbell’s DTPA claim” was negligence, and that So-
rokolit prohibits the recasting of a negligence claim as a DTPA
claim.®

The next contribution to this body of law came a year
after the MacGregor decision in Earle v. Ratliff** Ratliff sustained
a back injury at work and was treated by Dr. Earle, who per-
formed surgery and inserted AcroMed brand metal bone plates
and screws.® The metal bone plates and screws were eventually
removed and replaced, but Ratliff became unable to walk, talk,
or take care of himself. After Ratliff saw a television report
about AcroMed instrumentation,?” he sued Earle.*® Among other
claims, Ratlif's DTPA cause of action alleged that Earle had rep-
resented that: he needed surgery, “he would get 95% better,” the
AcroMed devices were safe, and that the pain would subside.”’
The court indicated the “gist” of Ratliff’s allegations was that Ear-
le’s choice and performance of surgical procedures did not abide
by the proper standard of care rather than that an express rep-
resentation was breached.’® Such a claim, the court concluded,
“sounds only in negligence.”!

In 2003, the Texas Legislature modified health care
liability laws to again address the medical crisis.”? Specifically,
the modifications imposed tighter procedural standards: filing
and maintenance requirements for professional liability lawsuits
were heightened, the statute of limitations was shortened, and
tolling was restricted.”® The modification also imposed substan-
tive restrictions—damages were capped.” The language of Article
4590i sections 1.03(a)(4) (defining “health care liability claim”)
and section 12.01(a) (the exception of the DTPA provisions to
physicians and health care providers with respect to personal in-
jury or death damages resulting from negligence) were re-codified
in the Civil Practice and Remedies Code® without substantial
modification.’® Since recodification, the Texas Supreme Court has
not accepted an opportunity to review a DTPA claim against a
medical professional. *

One further Texas Supreme Court case provides an in-
tegral piece of guidance on the topic of discerning a health care
liability claim from any other cause of action. In Diversicare Gen-
eral Partnership v. Rubio,’® the court expounded upon the circum-
stances that lend themselves to a cause of action being character-
ized as a health care liability claim.” As defined by Chapter 74, a
health care liability claim is “a cause of action against a health care
provider or physician if it is based on a claimed departure from
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standards for medical care, health care, or safety of the patient,
whether the action sounds in tort or contract.”®® The court clari-
fied this definition, noting, “[a] cause of action alleges a departure
from accepted standards of medical care or health care if the act
or omission complained of is an inseparable part of the rendition
of medical services.”®" Furthermore, reliance on expert testimony
to prove a claim may be considered to determine whether a cause
of action is distinct from the rendering of medical care or health
care services.®

More recently, the intermediate courts of appeals have
had opportunities to evaluate DTPA claims against medical pro-
fessionals, and most of these have been found to be health care
liability claims.®> At least one court, however, has been willing to
entertain the idea that not all claims against physicians and health
care providers are health care liability claims. In Mills v. Pate,*
the El Paso Court of Appeals observed the plaintiff had produced
evidence that her liposuction doctor had represented to her that,
“(1) she was a suitable candidate for surgery; (2) after liposuc-
tion surgery, she would look beautiful and that she would have
smooth skin without ripples, bulges, or bags.”® These representa-
tions were coupled with evidence that the services she received
“did not conform to the character and quality of the services de-
scribed” and that she had sustained injuries.® Such evidence, the
court concluded, raised a genuine issue of material fact as to the
elements of the plaintiff’s breach of express warranty claim.® The
court held that the doctor’s representations were not inseparable
from the plaintiff’s negligence claims and that the claim did not
require a determination about whether the doctor failed to meet
accepted standards of medical care.®® Thus, the plaintiff’s cause of
action under the DTPA was viable.®’

The above discussion shows a somewhat challenging
set of impediments a cause of action under the DTPA must sur-
mount to survive. Basically, the underlying nature of the claim, or
its “gist,” cannot be negligence.”® The act or omission complained
of must not be an inseparable part of the rendition of medical
services.”! With regard to warranties, the warranty itself must be
express,”> must not relate to the selection of medical procedures
or the performance thereof,” and must generally be a warranty
where the health care provider or physician guarantees a particular
result.”* Furthermore, a warranty that may otherwise be action-
able as it relates to goods will fail as against a health care provider
or physician defendant where the goods were an inseparable part
of the rendition of medical services.”” With these principles in
mind, it begins to become clear which claims survive the fatal
classification under Chapter 74. As illustrated below, however,
surviving Chapter 74 is not the only obstacle for a DTPA cause of
action against a medical professional.

2. The DTPA Exemptions

In addition to the precluding effect Chapter 74 has over
many prospective DTPA claims, the DTPA itself includes several
exemptions. The DTPA exempts causes of action for bodily in-
jury or death,’”® as well as claims for damages arising from the ren-
dering of professional services where the “essence” of the service is
“advice, judgment, opinion, or similar professional skill,””” claims
where the consideration paid by the consumer is over $500,000,7
and, given certain circumstances, where the consideration is over
$100,000.” The plain language of these exemptions can be some-
what confusing, and it becomes worthwhile to understand pre-
cisely what is—and what is not—actionable given these exemp-
tions.

Section 17.49(e) provides that the DTPA does not “ap-
ply to a cause of action for bodily injury or death or for the inflic-
tion of mental anguish” except as provided by sections 17.50(b)
and (h).®% Section 17.50(b) sets out the standards for assessing
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damages in a DTPA action,® and section 17.50(h) sets out the
standard for damages where a “claimant is granted the right to
bring a cause of action under [the DTPA] by [a tie-in statute].”®
In 1995, the legislature chose to exclude certain claims for death
and bodily injury because “the DTPA had become an avenue for
far too many lawsuits relating to a variety of claims outside the
consumer-business relationship, including personal injury litiga-
tion.”® Since then, it has been suggested that “in light of the
fact that 17.50(b) and (h) are the only remedial provisions in the
DTPA, it is difficult to see what this exemption really applies
to.”8* It seems obvious from a plain reading of the statute and the
legislative intent expressed by its authors®> that no assessment of
damages for bodily injury or death can be supported in a DTPA
action, except to the extent that they may be properly charac-
terized as economic or mental anguish damages.*® Nevertheless,
some DTPA claims inevitably involve personal injury or death
where mixed with other claims.®” There is nothing to suggest that
an action may not seek recovery for violations of the DTPA and
for damages for other causes of action, which may include dam-
ages for personal injury or death, so long as no such damages are
sought in connection with a violation of the DTPA.*® What then
materializes is that is of paramount importance that a practitioner
be able to prove and disprove economic dam-
ages, mental anguish damages, in the event the
cause of action is brought pursuant to a tie-in
statute actual damages,® as these are the only
damages recoverable under the DTPA, and the
basis upon which the treble damages are to be
assessed.”

Another significant pitfall within the
DTPA is its exemption relating to advice or

service performed by a professional: the professional must utilize
specialized knowledge or training.'”'

Beyond a determination of whether a service is a profes-
sional service, it is noteworthy that the exemption applies only to
those professional services the essence of which is “advice, judg-
ment, or opinion.”'* While there is little guidance on this sub-
ject, care should be exercised in ascertaining whether the profes-
sional service in question is one which requires advice, judgment,
or opinion, and, if not, that the exemption does not apply.'” Ad-
ditionally, as noted above, there are numerous “exceptions” to the
exemption that should permit a legitimate claim against a medical
professional.!*

Yet another relevant set of exemptions within the DTPA
are its own caps on the consideration paid by the consumer. Sec-
tion 17.49(g) specifies that the DTPA shall not apply to “a cause
of action arising from a transaction, a project, or a set of transac-
tions relating to the same project, involving a total consideration
by the consumer of more than $500,000, other than a cause of
action involving a consumer’s residence.”'®® Section 17.49(f) is
more restrictive, barring a cause of action arising from a writ-
ten contract if: (1) the consideration by the consumer is more
than $100,000; (2) the consumer is represented by an attorney

The first step in applying this exemption is
to determine what a professional service is,
and when the essence of that professional
service is advice, judgment, or opinion.

opinions. Section 17.49(c) states that “[n]oth-

ing in this subchapter shall apply to a claim for damages based
on the rendering of a professional service, the essence of which is
providing advice, judgment, opinion, or some similar professional
skill.”! This exemption is an affirmative defense, and a defendant
wishing to invoke it must plead it “because it is a plea of confes-
sion and avoidance.”* Importantly, express misrepresentations of
material fact, breaches of express warranties, and unconscionable
courses of conduct “that cannot be characterized as advice, judg-
ment, or opinion” are not exempted.” The exemption also does
not apply where a professional fails to disclose information that
he is aware of at the time of the transaction in order to induce
the consumer into a transaction the consumer otherwise would
not have entered into.”* Thus, even the provider of a professional
service is liable under the DTPA for most laundry list violations,
breach of warranty, and unconscionability. While it has been ob-
served that “no physician has invoked the Professional Services
Exemption, presumably because physicians need look no further
than [Chapter 74],”% it is foreseeable that they may begin to do
so if practitioners successfully employ the standards this article
outlines.

The first step in applying this exemption is to determine
what a professional service is and when the essence of that pro-
fessional service is advice, judgment, or opinion.” Turning to
the first question, it is clear that physicians almost always provide
a professional service.” It is clear that there is no definition of
“professional” in Texas—either in statute or in case law—and that
identifying other, non-physician, medical service providers as pro-
viding a professional service can be a slippery undertaking.”® In
Nast v. State Farm Fire & Casualty Co.,” the Fourth Court of Ap-
peals stated that a professional service is something other than an
ordinary task and that, “[tJo qualify as a professional service, the
task must arise out of acts particular to the individual’s specialized
vocation.”'®  Furthermore, a professional service is more than a
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who was not identified, suggested, or selected by the defendant or
the defendant’s agent; and (3) “the contract does not involve the
consumer’s residence.”!® These figures may seem only remotely
applicable to a DTPA claim against a medical professional, but,
with the rising costs of health care,'”” these exemptions could be-
come increasingly relevant. Neither exemption has yet received
the attention of the Texas Supreme Court, and guidance from the
intermediate courts of appeals is sparse.

In Citizens National Bank v. Allen Rae Investments,
Ine.,'® the Second Court of Appeals considered section 17.49(g)
and whether a plaintiff who owed $463,193.45 of a $600,000
note involved “consideration by the consumer of more than
$500,000.”' The court observed that the exemption was added
“‘to maintain the DTPA as a viable source of relief for consumers
who encounter and are harmed by unscrupulous business prac-
tices, [while] remov(ing] from the scope of the Act [] litigation
between big businesses.”!!® The court ultimately sidestepped
deciding whether “consideration” included promises to incur a
detriment in the future, concluding that the consideration was
already over $500,000, because $22,006.08 was interest paid,
$122,096.81 was paid at closing, and $463,193,45 of principal
and interest had accrued when the note holder had foreclosed.'"!
The court was convinced that the consideration paid or accrued
was over $500,000, and, therefore, the DTPA could not apply.''*
In the Second Court of Appeals’ subsequent opinion in East Hill
Marine v. Rinker Boat Co.,'"? the court cited Allen Rae for the
principle that “the purpose of [17.49(g)] is to maintain the DTPA
as a viable source of relief for consumers in small transactions and
to remove litigation between businesses over large transactions
from the scope of the DTPA.”!

The Fourteenth Court of Appeals is, to date, the only in-
termediate court of appeals to consider the implications of section

17.49(f). In Tribble é‘Stepbem Co. v. RGM Constructors, L.P,'
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the court considered whether an attorney’s stipulation at deposi-
tion that a subcontract form had been prepared by an attorney
could be construed to mean that a party had been represented by
legal counsel in negotiating the contract.''® Such a suggestion, the
court concluded, would give “the term ‘negotiate’ as used in the
statute little or no meaning, recognizing the fact that most form
contracts are reviewed and approved by attorneys.”!"’

The exemptions limiting consideration involved are
likely to touch upon only the most expensive surgeries, hospital
stays, and, possibly, long-term care.!'® It therefore becomes wise
for hospitals, surgeons, and long-term care providers to imple-
ment policies that maximize their potential to fall within the
exemption—a reality that may have both favorable and unfavor-
able consequences. For example, a long-term care provider which
anticipates that a given patient may be in its care for three years or
more may require that patient to be represented by legal counsel
when the contract is negotiated, thereby improving the bargain-
ing position of the patient, but at a cost. Additionally, such an ex-
emption creates an incentive for hospitals to inflate prices beyond

the $500,000 mark wherever possible in order to avoid DTPA
liability.

None of these exemptions should be thought to reduce
the potency of the DTPA as a means of providing redress for de-
ceptive acts. The principles that damages can not be recovered
in a DTPA action for personal injury or death'”” and that some
professional services do not form the basis of a DTPA violation
serve only to support the idea that the Act is designed to provide
redress only for the violations enumerated.’® The limits on con-
sideration paid by the consumer are straightforward, and, given
the fact that only the most expensive surgeries and long-term care
are affected, will not affect most DTPA claims.

3. The Statute of Frauds

In Sorokolit, the court noted “the possible application
of the statute of frauds in [cases involving DTPA claims against
health care providers or physicians] when properly raised by a
defendant as an affirmative defense.”'?' The applicable statute
requires “an agreement, promise, contract or warranty of cure re-
lating to medical care or results thereof made by a physician or
health care provider as defined in section 74.001” to be in writ-
ing and signed by the defendant or an agent of the defendant.'
Confining the statute to express warranties and representations,
it is worth noting that Texas law does not define the term “war-
ranty of cure.” However, there is some authority that supports an

interpretation that includes all warranties and representations.'?
This inclusive definition lies in direct contradiction with a plain
reading of the statute and the definition of the term “representa-
tion.”!?! Better authority states that the term indicates the nature
of a contractual relationship: where “[a] physician [] contracts to
effect a cure or a specific result, and is contractually liable for a
breach of this undertaking.”'® The saving grace for most prac-
titioners has been that, where a defendant wishes to invoke the
statute of frauds, it must be pleaded as an affirmative defense.'*

C. Advice for the Careful Practitioner
1. Causes of Action

The careful practitioner should scrutinize a cause of ac-
tion much like a court will, and both will be wary to discern valid
DTPA claims from health care liability claims. From the outset,
the practitioner must keep in mind that the question surrounding
whether a claim is a health care liability claim or a viable DTPA
claim is a question of law.'¥” Obviously, an argument regarding a
question of law is directed to the court, and the practitioner will
need to be able to articulate the relevant case law quickly,
clearly, and briefly before the court in order to prevail.'*®
This section discusses the pertinent principles both for
evaluating a claim to determine whether it is viable and
for prevailing in an argument before a court that has taken
up the question of whether a claim is a health care liability
claim.

As discussed above, in the context of medical
services, the DTPA provides relief for misrepresentations
specifically enumerated in the laundry list,'® breach of
express warranties,'® and unconscionable courses of con-
duct.’®!  Additionally, several statutes—known as “tie-in
statutes’—provide that violations thereof constitute de-
ceptive trade practices and entitle claimants to bring their
cause of action under the DTPA.'3?

The cases discussed above involve primarily
claims for breach of express warranty and misrepresenta-
tion.'?® I, therefore, becomes important to be able to dis-
tinguish between representations that give rise to misrep-
resentation claims and express warranties that give rise to
breach of warranty claims. This distinction can be precari-
ous, as sometimes the two overlap.’ Recognition of the ways in
which the two may be created is therefore helpful.

“The concept of warranty does not lend itself to simple
definition.”’*> While the Uniform Commercial Code (“UCC”)
does not directly apply to services, the Texas Supreme Court has
adopted the standards articulated for express warranties from the
UCC and applied them in the services context.'® Therefore, ex-
press warranties are affirmations of fact or promises that relate to
the goods, descriptions of the services, or samples of the services
that become part of the basis of the bargain.'” Misrepresenta-
tions are assertions that are not in accord with the facts.'*® Other-
wise stated, a misrepresentation is a false statement that is usually
spoken or written, but may also be “inferred from conduct other
than words.”"® Either way, the important characteristic of a mis-
representation is that the assertion is either false at the time it is
made or is an assertion relating to future quality that does not
become part of the basis of the bargain.'®® Express warranties,
when manifested as assertions, are assertions related to the goods
or services which have become part of the basis of the bargain
which are not yet false and only become false when the warranty
is breached. Although it is possible to distinguish warranties from
misrepresentations, in many cases a statement serves as both. For
example, a representation that a car has a rebuilt engine, when in
fact it does not, may form the basis for an express warranty, as well
as a DTPA misrepresentation.
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A breach of warranty also may be difficult to discern,
as distinguished from a negligence claim under tort law.'*! A
contractual relationship creates duties that may sound both in
contract and in tort,'* and either kind of relationship may be
strictly a health care liability claim.'*® While the actions of a party
may breach duties created by the common law, voluntarily as-
sumed obligations, or both, “the nature of the injury most often
determines which duty or duties are breached.”"** It is important,
however, to remember that Texas does not recognize an implied
warranty with regard to the performance of medical services.'*
With regard to breach of warranty claims, the careful practitioner
should: (1) decline opportunities to represent clients whose cause
of action arises from any implied warranty;'% and (2) recognize,
as the cases demonstrate, that only a breach of an express warranty
where the medical professional warrants a particular result remains
a viable breach of warranty claim in light of Chapter 74.'7 Care
must be exercised with regard to the warranty itself—only war-
ranties about a particular result unrelated to the selection of in-
cidental medical goods'*® and the selection of a procedure or the
performance thereof'® can be successful. Furthermore, the “es-
sence” of the claim should not be negligence,” and the wrongful
act or omission should be characterized as one that was not an
inseparable part of the rendition of medical services.”" These are
the keys to the proper characterization of a claim as a breach of
warranty claim against a medical professional under the DTPA.

While misrepresentations may be identified more read-
ily, only misrepresentations that are not an inseparable part of the
rendition of medical services escape status as a health care liability
claim, and should be pursued under the DTPA."? Consideration
of these claims should involve a high degree of assiduity, as the
prevalence of puffery may work to undermine such a claim:
““[m]isrepresentations, so long as they are of a material fact and
not merely ‘puffing’ or opinion, are . . . actionable.””"® What is
clear is that the misrepresentations which the DTPA is designed to
provide redress for are the only ones which a practitioner should
agree to represent, because the DTPA already specifically enumer-
ates the misrepresentations which would not be determined to be
health care liability claims.'™

The major concern for one asserting a misrepresentation
claim against a medical professional is the fact that damages must
be proven to have been caused by the misrepresentation.!” By
way of example, it seems obvious that a doctor who advertised
that she was board-certified in a given area of specialization but
was, in fact, not board-certified would be found to have misrep-
resented that her skills had “sponsorship, approval, and specific
characteristics” or that she had “sponsorship, approval, status, af-
filiation, or connection” which she did not have."® A problem
could be created where, in order to prove damages, an expert is
called upon to provide testimony that the misrepresentation was
the producing cause of the economic damages.”” If not care-
fully scrutinized, such evidence could inadvertently establish that
a doctor failed to exercise the ordinary standard of care that an
ordinary board-certified doctor would exercise—the kind of evi-
dence more akin to a claim of negligence than to a deceptive trade
practice.’”® However, in order to prove that the misrepresentation
was the producing cause of the damages, “[expert] testimony is
not required . . . where the alleged acts and injuries are plainly
within the common knowledge of laymen.”" To the extent pos-
sible, expert testimony establishing causation should be avoid-
ed.'® Where it cannot be avoided, the practitioner must: (1) be
able to articulate the concept that the need for expert testimony,
in itself, is not dispositive proof that a claim is a health care li-
ability claim;'®! and (2) ensure that the expert employed will not
reduce the causal relationship between the misrepresentation and
the injuries to a breach of any given standard of care.'®*
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Consider also a situation where a doctor represents that
a certain result will occur or the patient will receive corrective
treatment at no charge, and the doctor subsequently presents a
bill for correcting the first treatment.'® In such a situation, no
expert witness will be required to testify that the reason the pa-
tient suffered economic damages for the subsequent procedure was
because the doctor had misrepresented that the subsequent proce-
dure would be performed at no cost. Note, however, that the rep-
resentation is similar to a warranty—it is a promise. Nevertheless,
recall that express warranties, when manifested as affirmations or
promises, relate to the goods or services.'® Characterization as a
misrepresentation in this set of facts is appropriate.

When compared with claims against medical profes-
sionals for breach of warranty and misrepresentation, claims that
a medical professional committed an unconscionable course of
conduct are rarely undertaken.!® The DTPA acknowledges a
cause of action for unconscionable courses of conduct,'®® which
it defines as an action that “takes advantage of the lack of knowl-
edge, ability, experience, or capacity of the consumer to a grossly
unfair degree” to the consumer’s detriment.'”” To be “grossly un-
fair,” the conduct must have been “glaringly noticeable, flagrant,
complete, and unmitigated.”'*® Aside from this noticeably vague
language, courts have considered the vulnerability of the plain-
tiff to the defendant.'® An “unconscionable action is more than
negligent conduct.””? Additionally, before 1995, an alternative
definition for “unconscionable course of action” included a price-
value disparity."”! Although the current statute does not include
that alternative definition, “gross disparity between the value re-
ceived and consideration paid” may be evidence that the plaintiff
has suffered from unconscionable conduct.””? While expert tes-
timony may be required to establish that there is a gross disparity
between the consideration paid by a medical patient and the value
received, that expert testimony would not deal with whether or
not the medical professional’s conduct was in accord with any giv-
en standard of care.'”® I, therefore, seems exceedingly likely that
such claims brought as unconscionable courses of conduct could
be viable as DTPA claims and not health care liability claims.'

Also of interest to the careful practitioner are the provi-
sions that are “tied” to the DTPA—the “tie-in” statutes. A viola-
tion of these statutes is a violation of the DTPA and is actionable
under the DTPA provisions, save for one important distinc-
tion.'”” What makes these causes of actions exceptionally attrac-
tive is that a successful plaintiff whose cause of action arises from
a tie-in statute is entitled to recover “actual” rather than solely
“economic” damages.'”® The term “actual damages” has been de-
fined to include any damages recoverable at common law."”” The
term generally includes mental anguish, loss of consortium, and
pain and suffering.!”® If the defendant’s conduct was committed
knowingly or intentionally, treble damages may then be assessed
in an amount not exceeding three times the amount of actual
damages.'”

There are three tie-in statutes that touch upon the
medical services arena. The most notable and most relevant
to a discussion about DTPA causes of action against medical
professionals is Texas Occupations Code section 351.604.'%° That
subsection provides a cause of action under the DTPA against
optometrists where the optometrist practices without a license,
fails to disclose that a prescription is required to buy glasses or
contacts in advertising, fails to disclose whether the costs of the
optometrist’s services are included in the price of the glasses or
contacts, advertises glasses or contacts without limiting the time-
period during which the advertised price is valid or that quantities
are limited, or dispenses glasses or contacts without a valid
prescription.'®! The other two tie-in statutes relating to the present
conversation are Texas Occupations Code section 401.501, which
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provides that speech-pathologists and audiologists who practice
without licenses are liable under the DTPA,"? and Chapter 74
itself which allows recovery under the DTPA when physicians or
health care providers compel their patients to execute arbitration
agreements regarding health care liability claims without requisite
statutory verbiage.'®?

Understanding the causes of action provided for by
the DTPA is fundamental to bringing a claim against a medical
professional. The ability to distinguish between express warranties
which warrant a particular result®® and the misrepresentations
enumerated by the Act which are not an inseparable part of the
rendition of medical services'® ensures that a practitioner is able
to efficiently evaluate a client’s cause of action and determine
whether it will be actionable. The rarely pursued claim that a
medical professional has engaged in an unconscionable course of
conduct is another powerful tool at the disposal of the practitioner
in an area of law that is still developing. Finally, tie-in statutes
and their allowance for actual damages'® are a welcome retreat
from DTPA violations that are confined to economic and mental
anguish damages.'®’

Conclusion

Although litigants may not recast health care liability
claims as a violation of the DTPA through artful pleading,'®®
where the gist of a DTPA cause of action is not negligence,'®
and where the cause of action does not arise from personal injury
or death," claims may be asserted against health care providers
without implicating Chapter 74. The cause of action will be via-
ble as long as it arises from a misrepresentation enumerated in the
laundry list which is not an inseparable part of the rendition of
medical services,'”! an express warranty where the health care pro-
vider warrants a particular result,'”? an unconscionable course of
conduct which cannot be characterized as a breach of the standard
of care,'” or a violation of one of the DTPA’s tie-in statutes.'*

The obstacles presented in the form of exemptions with-
in the DTPA likewise may be avoided. The exemption contained
in section 17.49 for causes of action for bodily injury or death'”
is of little consequence in light of the violations the Act it is de-
signed to provide a remedy for. The DTPA’s professional services
exemption should not affect a DTPA claim because claims action-
able under the DTPA will fit with the statute’s “exceptions to the
exemption,” and also may not involve a service the “essence” of
the service is “advice, judgment, opinion, or similar professional
skill.”!¢ Finally, the DTPA’s exemptions regarding consideration
paid by the consumer'” is straightforward, and, considering the
cost of most medical procedures, should only affect medical ser-
vices at the highest price points.

It has thus been observed that a careful practitioner, in-
voking the principles outlined in this article, should be able to
wage successful DTPA claims against medical professionals. Ad-
mittedly, the unique set of peculiarities involved with bringing
such a cause of action requires a high degree of concentration.
However, avoiding caps on noneconomic damages, unnecessary
expert witnesses, and miscategorization or neutralization of le-
gitimate consumer claims are legitimate justifications for such a

weighty undertaking.
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(considering plaintiff's misrepresentation claims); MacGregor
Med. Ass'n v. Campbell, 985 S.W.2d 38 (Tex. 1998) (considering
plaintiffs breach of express warranty and misrepresentation
claims); Gormley v. Stover, 907 S.W.2d 448 (Tex. 1995)
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manner in which it was pleaded.” (citing Intl Printing Pressmen
& Assistants’ Union of N. Am. v. Smith, 198 S.W.2d 729 (Tex.
1946))). It has been advised that:
Any statement, in order to be considered an express warranty
for a specific result or cure, must be clear and unambiguous,
and no recovery will be allowed where the physicians
statement was merely an expression of opinion or hope, or
a “therapeutic reassurance” to the patient, was so vague as
not to constitute a basis for a contract, or was impossible
of performance. Mere statements of opinion regarding the
result of a medical procedure will not impose [] liability.

23 SAMUEL WILLISTON & RicHARD A. LorDp, WILLISTON ON
CoNTRACTS § 62:14 (4th ed. 2010).

142. Jim Walter Homes, Inc. v. Reed, 711 S.W.2d 617, 618 (Tex.
1986) (citing Montgomery Ward & Co. v. Scharrenbeck, 204
S.W.2d 508 (Tex. 1947)).

143. See Tex. Civ. Prac. & REm. Cope ANN. § 74.001(a)(13)
(West 2005) (stating that a cause of action may be a health care
liability claim irrespective of “whether the claimant’s claim or
cause of action sounds in tort or contract”).

144. Jim Walter Homes, Inc. v. Reed, 711 S.W.2d 617, 618 (Tex.
1986).

145. Murphy v. Campbell, 964 S.W.2d 265, 268 (Tex. 1997).
146. Id.

147. Sorokolit v. Rhodes, 889 S.W.2d 239, 243 (Tex. 1994);
MacGregor Med. Ass'n v. Campbell, 985 S.W.2d 38, 40 (Tex.
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151. Diversicare Gen. P’ship, Inc. v. Rubio, 185 S.W.3d 842, 848
(Tex. 2005).
152. Id.
153. Autohaus, Inc. v. Aguilar, 794 S.W.2d 459, 462 (Tex. App.—
Dallas 1990, writ denied) (quoting Pennington v. Singleton,
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606 S.W.2d 682, 687 (Tex. 1980). In Pennington, however, the
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1111423, at *1, 4 (Tex. App.—Dallas May 11, 2005, no pet.)
(overruling Appellant’s point of error based on lack of evidence
where plaintiff’ claimed that the doctor had misrepresented that
appellant/defendant was the “best plastic surgeon in the Dallas
area’; the court did not categorize that claim as a health care
liability claim as it did plaintiff’s other claims).
154. See Tex. Bus. & Com. Cope AnN. §§ 17.46(b)(5), (7)
(West 2002) (providing a cause of action under the DTPA for
misrepresentations regarding the standard, quality, benefits, etc.
of services); see also Richard M. Alderman, 7he Texas Deceptive
Trade Practices Act 2005 Still Alive and Well, 8 J. Tex. CONSUMER
L. 74, 79 (2005), available at http:/[www.jtexconsumerlaw.
com/V8N2pdf/V8N2deceptive.pdf. There, professor Alderman
explains that:
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establish. Basically, subsections (5) and (7) apply to any
misrepresentation regarding goods or services[.] ... To
constitute a violation of subsection (5) or (7), it is only
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regarding goods or services that is inaccurate or false.
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2005 Still Alive and Well, 8 J. Tex. CoNsuMER L. 74, 79 (2005),
available  at  http://www.jtexconsumerlaw.com/V8N2pdf/
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155. See Tex. Bus. & Com. Cope ANN. § 17.50(a)(1) (West 2002)
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producing cause of economic damages or damages for mental anguish”
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ANN. § 17.46(b)(5) (West 2002).

157. See Tex. Bus. & Com. Cope ANN. § 17.50(a) (West 2002)
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lincluding § 17.46(b)(5)] constitute a producing cause of
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injury which would not otherwise have occurred.” Prudential
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S.W.2d 214, 219-20 (Tex. App.—Austin 1992, writ denied).
160. But see San Antonio Extended Med. Care, Inc. v. Vazquez,
No. 04-09-00546-CV, 2010 WL 2099213, at *2 (Tex. App.—
San Antonio May 26, 2010, no pet. h.) (“[T]he fact that expert
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claim”).

161. See San Antonio Extended Med. Care, Inc. v. Vazquez, No.
04-09-00546-CV, 2010 WL 2099213, at *2 (Tex. App.—San
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674 (Tex. App.—Dallas 2001, no pet.) (Dodson, J., dissenting)
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testimony as to the appropriate standard of care,” those claims were
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Bush. Diversicare Gen. P’ship, Inc. v. Rubio, 185 S.W.3d 842,
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164. Tex. Bus. & Com. CopE ANN. § 2.313(a) (West 2009).
165. But see Parker v. Simmons, 248 S.W.3d 860, 864 (Tex.
App.—Texarkana 2008, no pet.) (deciding that plaintiff’s
unconscionable course of conduct claim, among her other claims,
was a health care liability claim); Boothe v. Dixon, 180 S.W.3d
915, 918 (Tex. App.—Dallas 2005, no pet.) (indicating that
plaintifPs claim that doctor had unconscionably represented to
him that medical procedures would be available in the future to
correct his vision which deteriorated after laser eye surgery was
a health care liability claim); Staev v. Azouz, No. 05-04-00546-
CV, 2005 WL 1111423, at *4 (Tex. App.—Dallas May 11, 2005,
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no pet.) (overruling plaintiff’s claim of unconscionable course of
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Christus Santa Rosa Healthcare Corp., No. 04-01-00764-CV,
2002 WL 31423711, at *4 (Tex. App.—San Antonio Oct. 3,
2002, no pet.) (noting that, where mother birthed her child in
hospital’s restroom, plaintiff’s claim for unconscionable billing
failed because she did not establish that the hospital had charged
her “fully”); Macurak v. Doyle, No. 05-01-00823-CV, 2002 WL
1263900, at *4 (Tex. App.—Dallas June 7, 2002, pet. denied)
(ruling that a father’s claim was a health care liability claim
where he complained that a psychologist and a psychiatrist had
committed an unconscionable course of conduct where they had,
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psychotropic drugs); Gomez v. Diaz, 57 S.W.3d 573, 577 (Tex.
App.—Corpus Christi 2001, no pet.) (deciding that patient’s
claims that doctor’s failure to help her expose her previous
doctor’s malfeasance by repeating his alleged initial evaluation
that her hysterectomy had been performed poorly was a health
care liability claim).

166. Tex. Bus. & Com. Cope ANN. § 17.50(a)(3) (West 2002).
167. Tex. Bus. & Com. Cope ANN. § 17.45(5) (West 2002).
168. State Farm Lloyds v. Nicolau, 951 S.W.2d 444, 451 (Tex.
1997).

169. See, e.g., Bennett v. Bailey, 597 S.W.2d 532, 535 (Tex.
App.—Eastland 1980, writ ref’d n.r.e.) (concluding that plaintiff,
a “lonely widow who lacked the knowledge, ability, experience,
or capacity to withstand the premeditated attention lavished
upon her,” had suffered from the defendants’ unconscionable
course of conduct where they “purposely took advantage of her
vulnerability to a grossly unfair degree”).

170. Ballesteros v. Jones, 985 S.W.2d 485, 498 n.5 (Tex. App.—
San Antonio 1998, pet. denied).

171. See Ketter v. ETC Med. Systems, Inc., 169 S.W.3d 791,
800 n.6 (Tex. App.—Dallas 2005, no pet.) (“Before September
1, 1995, the DTPA defined “‘Unconscionable action or course of
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172. Ketter v. ETC Med. Systems, Inc., 169 S.W.3d 791, 801
(Tex. App.—Dallas 2005, no pet.).

173. See Bush v. Green Oaks Operator, Inc., 39 S.W.3d 669,
674 (Tex. App.—Dallas 2001, no pet.) (Dodson, J., dissenting)
(arguing, contrary to the holding of the majority, that because
“the claims in this case are of the type that would require expert
testimony as to the appropriate standard of care,” those claims were
health care liability claims) (emphasis added).

174. It is of some importance to observe that the DTPA
protects against “unconscionable courses of conduct” rather
than “unconscionable contracts.” Tex. Bus. & Com. Cobpg
ANN. § 17.50(a)(3) (West 2002); Tex. Bus. & Com. CobpE
ANN. § 17.45(5) (West 2002). Texas, via the UCC, affords a
contract remedy for parties who have suffered an unconscionable
contract or clause of a contract. See Tex. Bus. & Com. Copg
ANN. § 2.302 (West 2009) (acknowledging that if a contract
or a clause of a contract is found, as a matter of law, to be
unconscionable, a court can refuse to enforce the entire contract, or
it may excise the unconscionable clause and enforce the remainder
of the contract so “as to avoid any unconscionable result.”); see
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the New Medical Marketplace, 106 Micu. L. Rev. 643, 675-78
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clauses).
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advertising).
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180. Tex. Occ. CopEe ANN. § 351.604 (West 2004).

181. Tex. Occ. Cope ANN. § 351.604 (West 2004). Subsection
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claim).
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282 S.W.3d 233, 237 (Tex. App.—Dallas 2009, pet. denied)
(citing Diversicare, Murphy, and Garland for the proposition that
“plaintiffs cannot, through artful pleading, avoid the strictures
now codified in chapter 74 by recasting health care liability claims
as other causes of action”).

189. Sorokolit v. Rhodes, 889 S.W.2d 239, 243 (Tex. 1994);
MacGregor Med. Ass'n v. Campbell, 985 S.W.2d 38, 41 (Tex.
1998); Earle v. Ratliff, 998 S.W.2d 882, 892-93 (Tex. 1999).
190. Tex. Crv. Prac. & REM. CoDE ANN. § 74.004 (West 2005).
191. Diversicare Gen. P’ship, Inc. v. Rubio, 185 S.W.3d 842, 848
(Tex. 2005).

192. Sorokolit v. Rhodes, 889 S.W.2d 239, 243 (Tex. 1994).
193. Tex. Bus. & Com. CopEe ANN. § 17.50(a)(3) (West 2002);
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