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ABSTRACT

This article examines the potential legal application of
the Federal Trade Commission Act' (“FTC Act”) to American
Bar Association ("ABA”) accredited law schools. In recent years,
evidence has emerged indicating that many law schools are mis-
reporting or falsifying employment statistics in marketing materi-
als, and to the U.S. News and World Report law school rankings,
the preeminent rankings for United States (U.S.) law schools.
'The reporting of false or misleading employment statistics to pro-
spective students may violate provisions of the FTC Act that pro-
hibit deceptive trade practices and false advertising. This article
reviews evidence that U.S. law schools are misreporting employ-
ment statistics, examines how the FTC Act applies to U.S. law
schools, and argues that U.S. law schools that misreport or falsify
employment statistics violate multiple provisions of the FTC Act.

INTRODUCTION

During the 2009-2010 school year, U.S. law schools en-
rolled over 51,000 students.”? Over the next three years, most of
the students will spend well over $100,000 on educational ex-
penses and living costs,? incurring significant student loan debt
primarily in the form of federal Title IV student loans.* In return
for this investment, most students believe that they will signifi-
cantly improve their career prospects, allowing them to pursue
financially lucrative and rewarding careers.’
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World Report rankings are the authoritative law school rankings.”
This emphasis on a law school’s rank has increased competition
between law schools for top students, quality facilities and fac-
ulty, driving the substantial increase in law school tuition over the
past two decades.® Over the past decade, evidence has emerged
that many law schools also are reporting false or misleading em-
ployment statistics in order to attract students and improve the
school’s ranking.” This has created a legal education culture in
which reported employment statistics are at best incomplete, and

at worst, false or misleading.'

Law schools that report false or misleading employment
statistics violate the FTC Act’s prohibitions on deceptive prac-
tices and false advertising.!' Law schools are professional schools
intended to prepare students for a very specific career, a career
that schools advertise provides substantial economic benefits.
Consequently, law schools are similar to a business that advertises
a service for sale or not-for-profit organizations that provide pe-
cuniary benefits to members and fall under the jurisdiction of the

FTC Act. By reporting false or misleading employment statistics
in marketing materials and to U.S. News and World Report, law
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schools violate the FTC Act’s prohibition of deceptive trade prac-
tices and false advertising. Prospective law students reasonably
rely upon a law school’s employment statistics to choose whether
to attend a law school, and consequently, the reporting of false or
misleading employment statistics materially affects law students.
The FTC should investigate law schools, and enforce the FTC
Act to force law schools to be honest about the employment pros-
pects of the school’s graduates. Application of the FTC Act to
law schools would improve the U.S. legal education system and
benefit society as a whole.

I. REPORTING FALSE EMPLOYMENT STATISTICS

The U.S. News and World Report rankings were first pub-
lished in 1987.2 U.S. News and World Report uses a variety of
different statistics voluntarily submitted to the magazine'® by
law schools, and a national survey of academics, attorneys, and
law firm recruiters to determine a school’s reputation.'* Statistics
considered include a law school’s reputation, LSAT scores and
GPAs of admitted students, admission offer and acceptance yield,
employment at graduation,” the size of the school’s law library,
student-faculty ratio, square footage of the law school building,
per student spending, bar passage rates, and additional factors.'®
The weight of each statistic in computing the ranking varies year-
by-year,'” nonetheless, a school’s LSAT and GPA statistics, repu-
tation and employment statistics generally play the largest role in
determining a school’s ranking.'®

Though often critical of the rankings, law school admin-
istrations routinely take a variety of actions to maintain and/
or increase their school’s ranking.”” Hiring additional professors
to reduce student-faculty ratios, expanding law school facili-
ties, providing scholarships to students with high LSAT scores
or GPAs, and employing graduates part-time for up to nine
months have become common practice.? Increasing pressure
from alumni, current students and prospective students to max-
imize a school’s ranking has exacerbated this trend, coinciding
with a significant increase in the cost of a law degree. Engaging
in the practices necessary to inflate a school’s ranking requires
additional revenue, which provides an incentive for administra-
tor’s to increase the price of tuition. At public law schools, de-
creased state funding for higher education has contributed to
the increased cost to students.
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Graph 1. Increasing Law School Debt and Tuition.?!

Over past 25 years, law school tuition has increased expo-
nentially. In 1985, average resident tuition at a public law school
was $2,006 and average private school tuition was $7,526.* By
2009, average public law school resident tuition had increased
to $18,472 and average private law school tuition had increased
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approach to legal education and competition among
schools for higher rankings appears to be the main fac-
tors driving the cost of law school, while ABA accredita-
tion requirements appear to play a minor role.

Most students accept the higher tuition rates with the ex-

pectation that upon graduation they will have no difficulty secur-
ing employment that allows them to pay off their student loans
with ease.”
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Graph 2. Less Than 19% of Graduates Secure Employment at
Major Law Firms.?®

In 2007, at the height of the housing and credit bubble,
first-year associates were earning $160,000 per year at major law
firms.?” Even prior to the expansion of the housing and credit
bubble, first-year associates at major firms routinely had starting
salaries over $100,000. However, not reported as often, if not
ignored, was that generally only graduates of elite law schools
secured such positions.”® Of the 43,518 graduating members of
the Class of 2007, only 8,248 (19%) worked at major law firms
with 100 or more attorneys nine months after graduation.’’ Of
the 44,000 graduating members of the Class of 2009, only 8,026
(18.2%) worked at major law firms nine months after gradua-
tion.?? The 2008-2009 financial crisis and economic downturn
severely affected the U.S. legal market, significantly reducing the
availability of these already scarce positions. This downturn left
an even greater proportion of law school graduates with noth-
ing to show for their law degrees except thousands of dollars of
student loan debt.? Continued uncertainty about the future of
major law firms and the legal profession indicate that the per-
centage of law students securing employment with major firms
will remain at or below current levels.?*
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Graph 3. Increasing Tuition Cost, Less Graduates at Major Law
Firms.?

Despite the less than stellar employment prospects for
many law school graduates, law school enrollment continued to
grow through 2009.% Between 1971 and 2009, law school enroll-
ment increased by 59.2%.% In 1971, there were 147 ABA-accred-
ited law schools with a total enrollment of 91,225.3 By 1990,
the number of law schools had increased to 171 with total enroll-
ment of 119,501.%% By 2000, 183 law schools with total enroll-
ment of 125,173.% As of 2009, there were 200 law schools with
total enrollment of 145,239.4" While the population size of the
U.S. increased over the same period, many attribute this growth to
universities’ financial interest in opening law schools and enroll-
ing additional students. Public and private law schools commonly
provide net revenue to their parent university; universities have
used law school “profits” to fund other university departments and
programs, and in one case, the state government.** This has led
many in the legal community to conclude that law schools are
often used as “cash cows” for universities.

Despite the fact that more than 80% of law school grad-
uates are not landing six-figure salary positions with major law
firms, many law schools continue to report average or median
private-sector salaries near or over $100,000 in marketing materi-
als and to U.S. News and World Report.®® Schools that list such
salaries base their calculations on internal employment surveys
sent to recent graduates of their law schools. While the number of
graduates who respond and/or provide salary information varies
from school to school, many schools appear to be reporting aver-
age and/or median salaries based on surveys with a response rate
0f 50% or less.

In 2007, the Tulane University Law School reported a
starting median private-sector salary of $135,000 per year for
2005 graduates based on a survey that only 24% of graduates
completed.* The school amended the figure after the Wal/ Street
Journal cited the school’s use of the survey in marketing materi-
als in a front-page article on poor job prospects for recent law
school graduates.” While law schools are increasingly disclosing
the percentage of graduates who respond to the surveys that they
use to calculate employment statistics, listing average and median
salaries based on such an unrepresentative sample is potentially
misleading, if not dishonest, to prospective students.® Further-
more, because there is no standardized methodology for schools
to release employment statistics, the statistics reported by schools
vary widely as do survey practices.

Between 2008 and 2011, the University of California,
Davis, School of Law’s (“UC Davis”) U.S. News and World Re-
port rank increased from 44 to 23, one of the highest rankings
increases in recent years.” While the school expanded the square
footage of the law school building,* and had seen increases in av-
erage LSAT scores and GPAs, there are questions about the verac-
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U.S. law schools are

ity of the employment statistics that the school reported to U.S.
News and World Report. In 2011, the school reported that 95.8%
of 2009 graduates had secured employment at graduation with
a median private sector salary of $145,000 per year.” While the
school provides more detailed employment statistics on the em-
ployment statistics section of its website, the data reported to U.S.
News and World Report probably does not accurately reflect the
actual employment rate or median private sector salaries of gradu-
ates of the Class of 2009.%° UC Davis’ reported employment rate
at graduation was higher than the rates reported by most elite law
schools.’! Furthermore, similarly ranked law schools reported sig-
nificantly lower employment rates.”® Graduates of the UC Davis
Class of 2009 confirm that at least 15 students out of 191 gradu-
ates were unemployed at graduation, indicating that UC Davis’
actual employment rate at graduation was likely 92.2% or less.*

In 2012, UC Davis reported 82.5% employment at gradu-
ation with a median starting salary of $145,000 to U.S. News and
World Report.*As a result of the 13.3% decline in UC Davis’ re-
ported employment at graduation, changes in reported statistics,
and U.S. News and World Reports methodology, Davis dropped
from 23 to 29 in the U.S. News and World Report rankings. With-
out a substantial evaluation of the U.S. News and World Report
methodology, comparing UC Davis' 2011 reported statistics
and reviewing the 2011 and 2012 reported statistics of similarly
ranked law schools, it is not possible to determine how substantial
of an effect the lower rate of reported employment had on UC
Davis’ ranking. Nonetheless, it seems highly likely that the lower
reported employment rate negatively affected UC Davis’ ranking.
UC Davis is not alone in having questions raised about the verac-
ity of the school’s reported employment statistics.

In January 2011, the Villanova University School of Law
announced that it had knowingly reported false GPA and LSAT
data to the ABA.” The law school made the announcement after
its new administration conducted an internal investigation of the
school’s previous submissions to the ABA.>® Through the inves-
tigation, the administration found that the school inaccurately
reported a median LSAT of 162. Simiarly, in September 2011,
the University of Illinois College of Law admitted that it had sub-
mitted inaccurate GPA and LSAT information for the past three
of four years to the American Bar Association and U.S. News and
World Report rankings.” Reporting false LSAT and GPA data is
indicative of a culture
in which attracting pro-
spective  students, ad-
ditional revenue and in-
creasing the law school’s
U.S. News and World
Report ranking take pre-
cedence over the accu-
rate reporting of employ-
ment statistics.

The likely misreporting of employment statistics at the
UC Davis School of Law and confirmed misreporting of GPA
and LSAT data at the Villanova University School of Law and
University of Illinois College of Law does not appear unique. In
the latest U.S. News and World Report Rankings, a number of law
schools with rankings below 50 (non-tier one), reported starting
median private salaries at or above $100,000.® Without reviewing
a school’s employment survey methodology and internal data, it is
not possible to determine the veracity of these statistics. Nonethe-
less, there is reason to doubt the high employment rates and me-
dian salaries reported by many, if not most, law schools, especially
given current economic conditions and the high number of major
law firm layoffs and deferrals between 2008 and 2010.%°

Increasingly though, U.S. law schools are facing criticism

facing criticism over
their employment
statistics reports.
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over their employment statistics reports. In July 2009, two Vander-
bilt University Law School students founded the Law School
Transparency Project (LST).® LST advocates for law schools to
release employment information to prospective law students, us-
ing a standardized methodology that allows for objective evalu-
ation of employment statistics.®’ In July 2010, LST sent letters
to every ABA-accredited law school, requesting that the schools
submit employment statistics conforming to a methodology en-
closed in the request.®> Only 11 law schools responded to LST’s
request before the close of the 60-day response period.*® LST later
learned that law schools had communicated with each other about
the request.*

The Internet has also become a source of criticism of law
schools.” Above the Law, a legal blog that “takes a behind the
scenes look at the world of law” routinely posts articles about law
school graduates failing to secure gainful employment in the legal
sector and questioning law school administrations’ marketing and
reporting of employment statistics to prospective law students.®
Multiple other blogs raise similar questions, and criticize the U.S.
legal education system.”’

In May 2010, California Bar President Howard Miller
published a column discussing the inability of many law school
graduates to find gainful employment and the reporting of false
or misleading employment statistics.®® Miller lamented that too
many law school graduates are unable to find the entry-level attor-
ney positions that provide the education and experience required
to begin a successful legal career.” In addition, he questions many
law schools” reporting of employment statistics:

There is notoriously unreliable self-reporting by law
schools and their graduates of employment statistics.
They are unreliable in only one direction, since the self-
reporting by law schools of “employment” of graduates
at graduation and then nine months after graduation
are, together, a significant factor in the U.S. News rank-
ings — which are obsessed over, despite denials, by law
schools and their constituencies.”

Some law professors are also critical of law schools’ report-
ing of employment statistics. William Henderson, a law professor
at Indiana University’s Maurer School of Law, questions the legiti-
macy of the employment statistics reported by schools, and advo-
cates for more transparent reporting standards.”* Brian Tamanaha,
a law professor at the Washington University Law School, reports
that law students only discover the inaccuracy of law schools’ em-
ployment statistics after they enroll in law school, and is calling on
law schools to adopt straightforward employment statistic report-
ing practices.”

In April 2011, Professor Paul Campos of the University
of Colorado Law School published an article in 7he New Repub-
lic.”* In the article, Campos compared and contrasted law schools’
reported (in U.S. News and World Report) employment statistics
with his own calculation of the actual employment statistics for
graduates of U.S. News and World “Top 50” law schools.”* De-
spite the fact that nearly all ABA accredited law schools previ-
ously reported employment rates of over 90% employment nine
months after graduation to U.S. News and World Report, Professor
Campos found that only 45% of graduates of top 50 law schools
had non-temporary, legal, full-time positions nine months after
graduation.” Professor Campos’ inquiry regarding law school em-
ployment statistics raises further questions about the veracity of
the statistics that law schools report to U.S. News and Report. In
fact, even U.S. News and World Report questions the legitimacy
of law schools” reported employment statistics. In March 2011,
editor Brian Kelly sent a letter to law school deans requesting that
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they ensure that their schools are reporting accurate employment
statistics.”

The strongest effort to force law schools to stop report-
ing false and misleading employment statistics lies with the fil-
ing of multiple class action lawsuits against law schools. New
York attorneys David Anziska and Jesse Strauss are the leading
effort to file class action lawsuits against law schools around the
country.”” As of February 2012, Anziska and Strauss had filed
15 class actions lawsuits.”® In addition, in March 2012 Anziska
and Strauss announced plans to file class action lawsuits against
20 additional schools by May 31, 2012.7”° A standard complaint
from Anziska and Strauss alleges consumer protection act viola-
tions (laws vary by state), fraud, and negligent representation
on the part of the law school.®* Whether this effort successfully
encourages law schools to improve employment statistics report-
ing practices remains to be seen. Nonetheless, class action litiga-
tion may provide financial recourse for recent graduates who are
unemployed or underemployed.

In response to increasing criticism of law schools’ report-
ed employment statistics, the ABA recently proposed additional
reporting requirements for ABA-accredited law schools.®" The
proposal amends ABA Standard 509, Basic Consumer Informa-
tion, by requiring law schools to disclose the past three years
graduating classes’ employment statistics in accordance with
standards determined by an ABA committee.’? The employment
statistics must be “fair, accurate, and not misleading,” and must
include the percentage of salaries and number of students in-
cluded.® This is a substantial amendment to Standard 509, the
standard currently requires law schools to only publish “basic
consumer information.”® In a March 2011 letter to the ABA,
U.S. Senator Barbara Boxer (D-CA) urged the association to
adopt this proposal to “ensure potential students have a full
understanding of the costs and benefits of legal education.”®
Similarly, U.S. Senator Charles Grassley (R-IA) made a similar
request in July 2011, and continues to press the ABA on the
issue.® The ABA’s proposal and bi-partisan calls of elected offi-
cials for transparency is indicative of the increasing political and
public awareness of law schools reporting of false or misleading
employment statistics.

LST, the recognized leader among law students and law
school graduates advocating for increased transparency, is sup-
portive of the ABA’s proposal.”” Nonetheless, LST believes that
the standard should require the reporting of specific statistics.®®
Under LST’s proposal, law schools would be required to dis-
close the following for each graduate: 1) Employment status;
2) Employer type; 3) Full-time or part-time; 4) Required cre-
dentials; 5) Location; 6) Whether the graduate received special
funding; and 7) Job Source.®” While the ABA’s proposal would
shed some light on the employment outcomes for law school
graduates, it may not include all of the information required to
allow prospective law students to make an informed decision
about whether to pursue legal education.

Peer pressure, public pressure and continued media scru-
tiny could force law schools to stop reporting misleading employ-
ment statistics. As of May 2012, U.S. News and World Report does
not provide a disclaimer that some law schools may misreport
data. Furthermore, while some law schools indicate on their web-
sites that they base their employment statistics on a survey that
a substantial number of graduates did not respond to, many do
not.” The ABA’s proposal to change employment statistics report-
ing requirements would force law schools to report more accurate
employment statistics. Increasing scrutiny over law schools’ re-
cruiting and reporting practices could generate the political will
for a Congressional investigation into law schools and potential
legislation requiring schools to report accurate employment sta-
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tistics. Nonetheless, under current U.S. consumer protection laws,
the Federal Trade Commission (“FTC”) could secure a court order
under the FTC Act to stop law schools from reporting false or
misleading employment statistics.”

II. Tue FTC Acr

The FTC Act prohibits individuals and organizations
from engaging in deceptive trade practices or false advertising.”
While only the FTC can enforce the Act, it is an effective means
for stopping an organization from deceiving or misleading con-
sumers. In multiple instances, the FTC has applied the FTC Act
to non-profit organizations.

Section Five of the FTC Act prohibits “persons, part-
nerships, or corporations” from engaging in unfair or deceptive
practices.”” The deceptive act must have a “direct, substantial,
and reasonably foreseeable effect” on commerce.” In practice, the
FTC considers three factors in determining whether a practice was
unfair or deceptive.” First, whether the representation, omission

or practice is likely ] ]
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preiously Wfﬁiﬁg fﬁ; !:Tc Act prohibits
resentations, sales of PErsSONS, partner-
systematically ~ defec- Ships, or corpora-
tions” from engaging
in unfair or deceptive
practices.

tive products without
disclosure, and failure
to perform promised
services to be mis-
leading, satisfying the
first criteria.”” Second,
whether the consumer
was acting reasonably
in relying on the representation, omission or practice.”® And third,
whether the representation, omission, or practice was material,
meaning that the practice is likely to affect the consumer’s choice
of product or service and causes injury.”

While the FTC’s first and third criteria for determining
whether a practice or advertisement is deceptive or misleading are
fairly straightforward, the second criterion leaves room for ambigu-
ity with its reasonableness standard. Multiple FTC cases have estab-
lished this standard. In Heinz W, Kirchner, 63 ET.C. 1282 (1963),
the FTC noted that corporations cannot be liable for every pos-
sible misconception created by a misrepresentation as sometimes
“foolish or feeble minded” consumers may unreasonably interpret
the representation. Instead, in interpreting a representation, the
FTC examines the impression that the representation leaves with
the public.'® In certain cases, the FTC considered the level of so-
phistication and knowledge of the groups that the representation
targeted in determining the reasonable effect of the representation
on consumers.'”! The FTC has held that it is not reasonable for
consumers to rely on “puffing,” claims (claims that most consum-
ers will not take seriously) or subjective, smell, taste, feel, claims.!?

Section 12 of the FTC Act prohibits false advertising.'®®
Prohibited false advertisements induce or are likely to induce
consumers to purchase food, drugs, devices, services, or cosmet-
ics.'* Section 15(a)(1) defines “false advertisement” as one that is
materially misleading.'” To determine whether an advertisement
is misleading, the FTC considers the representation made by the
advertisement, and the extent to which the advertisement fails to
reveal material facts within the context of those representations.'"
Under the FTC Act, the FTC can enjoin false advertisements by
suing in U.S. District Court.'” Furthermore, if a federal pros-
ecutor can show that an individual or corporation disseminated a
false advertisement with the intention to defraud or mislead, he or
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she may be charged with a misdemeanor, and face a fine of up to
$5,000 and imprisonment for up to six months.'”®

While the FTC Act’s prohibitions on false advertising and
deceptive practices clearly apply to for-profit organizations and
individuals, it is somewhat ambiguous whether the FTC Act ap-
plies to not-for-profit organizations. Section 4 of the FTC Act
broadly defines corporations. Under Section 4, a corporation is
defined as any company, trust or association that is organized to
carry on business for its own profit or that of its members.'”” The
FTC has long claimed to hold jurisdiction over not-for-profit or-
ganizations that provide pecuniary benefits to members.!® Fur-
thermore, courts have upheld the FTC’s power to exercise such
jurisdiction when challenged."""The FTC has properly exercised
jurisdiction over non-profit organizations that provided pecuni-
ary benefits to their members.!"? In California Dental Association
v. FTC, 526 U.S. 756 (1999), the Court ruled that the FT'C could
exercise jurisdiction over an association that engaged in lobbying,
litigation, marketing and public relations on behalf of its mem-
bers.'"® The California Dental Association Court reasoned that the
association transferred “far more than de minimis or merely pre-
sumed economic benefits” to members and thus, fell within the
jurisdiction of the FTC Act and the FTC.'*

The FTC has authority to exercise jurisdiction over not-
for-profit organizations that provide pecuniary benefits for their
members, and consequently, enforce multiple provisions of the
FTC Act. Nonetheless, do law schools qualify as not-for-profit or-
ganizations that provide pecuniary benefits to their membership?
Do the FT'C Act’s prohibitions on deception and false advertising
potentially apply to law schools, and, do law schools that report
false or misleading employment statistics violate the FTC Act?

III. REPORTING FALSE EMPLOYMENT STATISTICS VIOLATES THE FTC
Acr

Although law schools are institutions of higher educa-
tion, in many ways, they act as not-for-profit organizations that
provide pecuniary benefits to their members. Students pay tu-
ition, a form of a membership fee, to receive legal training from
the law school.’” This legal training allegedly provides economic
benefits by allowing students who complete a degree to pursue a
career in law. Students would not likely pay for legal training if
they did not believe that the value of the training equaled or out-
weighed its cost. Because law schools provide pecuniary benefits
to students, law schools fall under the jurisdiction of the FTC
Act."¢ If a law school reports false or misleading employment sta-
tistics, the law school does so in violation of the FTC Act’s prohi-
bition on deceptive practices and false advertising.'"’

A. U.S. Law Schools are Not-For-Profit Organizations Provid-
ing Pecuniary Benefits to Students and FTC Act Applies

Nearly all ABA-Accredited law schools are part of a pub-
lic not-for-profit or private not-for-profit institution of higher
education that charge enrolled students tuition. This fee is akin
to a membership fee that an individual or organization pays to
an association with the hope of gaining services or benefits from
membership with that organization.!'® Furthermore, most law
schools rely heavily upon marketing and recruiting practices to
enroll prospective students.!”” In many ways, law schools are
more like for-profit businesses, competing over customers (law
students) to sell a product that provides direct economic ben-
efits than traditional institutions of higher education.'® Con-
sequently, the FTC has jurisdiction over law schools under the
FTC Act.'”

Law students choose to enroll in a law school because
they judge that the legal training, and economic opportunities
provided by the school will likely be superior to that of another
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law school or not attending law school.'* Students who attend
a law school with no monetary cost through a scholarship cover-
ing living and tuition expenses sacrifice income that they could
make by pursuing a professional career with their college diplo-
ma, which is almost always required to attend a U.S. law school.
As of 2012, there are 200 ABA-Accredited law schools and a
number of unaccredited law schools. Virtually anyone with a
college diploma can attend law school, including those individu-
als with a low GPA or low LSAT.

The largest ABA-accredited law school is the Thomas
Cooley School of Law, a private not-for-profit institution that
enrolls over 4,000 students, over 3,500 whom are part-time stu-
dents.'® Cooley refuses to submit information to U.S. News
and World Report, and reports a median undergraduate GPA of
2.99 and a median LSAT score of 146, well below the median
GPAs and LSAT scores of most low-ranked and unranked law
schools.'” Cooley releases annual rankings in which it consis-
tently ranks itself as a “Top 10” law school, often-outranking
traditional elite law schools such as Harvard or Columbia. In
addition, the school has a marketing campaign emphasizing
that reputation does not matter: “If the NFL only signed play-
ers from the Top 20 ‘college football reputations,” 62 out of 88
NFL quarterbacks would not be on a roster today.”'** The school
reports $52,000 as the average starting salary for graduates, and
does not report an employment rate on its website.'*® For fiscal
year 2009, only 36% of former Cooley law students were active-
ly repaying outstanding federal student loans; 36% is a signifi-
cantly lower rate than the repayment rates for graduates of other
law schools.'*” Within the legal community, Cooley is known for
publishing what many consider fake rankings, questionable mar-
keting practices, and a willingness to accept students with very
low GPAs and LSAT scores.'*® Nonetheless, without a review of
internal documents, it is not possible to determine the actual
employment outcomes for graduates. As of May 2012, Cooley is
subject to a class action lawsuit for fraud in which the plaintiffs
are represented by New York City attorneys Davis Anziska and
Jesse Strauss..'*

While the Thomas Cooley School of Law is likely an ex-

treme example of a law school investing heavily in marketing to

offset a poor reputation,

it is indicative of the ten- The FTc Act was en-
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the trade practices of busi-
nesses, and prevent busi-
nesses from misleading
consumers."*' As previous-
ly discussed, there is heavy
competition among law
schools to maximize their
U.S. News and World Report ranking, and to attract the best and
brightest law students.’? The inclusion of employment statistics
in the U.S. News and World Report rankings and marketing mate-
rials indicates the importance of this information to prospective
law students. Students generally attend law school to prepare for
a legal career, and in doing so, receive economic benefits by their
attendance and completion of a law degree.'? Just as the individu-
als and organizations who joined the California Dental Associa-
tion (CDA) in California Dental Association v. FTC, 526 U.S. 756
(1999) sought the economic benefits of lobbying, marketing, and
regulatory advice provided by CDA, law students seek the eco-
nomic benefits of a career in law, for which law schools claim to
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prepare them.'* Consequently, the FTC, which has jurisdiction
over not-for-profit organizations that provide pecuniary benefits
to members, has jurisdiction over law schools.'®

Law schools seeking to avoid application of the FTC Act
will likely argue that the Act does not apply to law schools. Law
schools are generally associated with institutions of higher educa-
tion, and although students pay institutions of higher education
tuition to attend classes, the institutions provide educational, not
economic, benefits.”® Institutions of higher education do not
provide students with lobbying, marketing and regulatory advice,
distinguishing the institutions from the industry associations that
the FTC has previously exercised jurisdiction over.'*” Instead, in-
stitutions of higher education help students to gain knowledge
and develop reasoning abilities.'* Furthermore, if the FTC Act
applies to law schools then it likely applies to all colleges and uni-
versities. Thus, application of the FTC Act to law schools would
radically expand the law’s scope, creating new oversight responsi-
bility for the FTC to monitor the business practices of the nation’s
4,681 colleges and universities."” Furthermore, the addition of
this obligation would distract the FTC from its intended purpose
of regulating trade practices among for-profit businesses.'®

This argument fails because law schools are a special type of
institution of higher education. As long as law schools continue to
provide legal education designed to prepare students for a legal ca-
reer, the FTC likely has jurisdiction. While institutions of higher
education generally focus on developing knowledge and critical
thinking skills, law schools are distinct in that they prepare stu-
dents for a legal career. Most individuals pursue a career to receive
economic benefits or an income from that career. In preparing
law students to pursue a legal career, law schools directly provide
pecuniary or economic benefits to students. This is distinguish-
able from a liberal arts program at an institution of higher educa-
tion, which although focused on a specific subject, generally does
not prepare students for a specific career field. Furthermore, law
schools actively market themselves, and compete to attract the
most qualified law students.'! The FTC likely has jurisdiction
over law schools as long as the schools provide legal education,
and actively market themselves to prospective students.

B. Reporting False and Illegitimate Employment Statistics
Violates the FTC Act Sections 5 and 12

The FTC Act was enacted to help prevent organizations
from deceptively marketing or falsely advertising the goods that
they sell to consumers.'? U.S. law schools compete heavily to maxi-
mize their U.S. News and World Report ranking, improve their repu-
tation, and enroll students with high LSAT scores and GPAs.'#
Despite a focus on ethics within the legal education system, it is
increasingly evident that many law schools are reporting false or
misleading employment statistics to U.S. News and World Report
and prospective students."* Without reviewing internal school
documents,' or conducting independent employment surveys of a
law school’s graduates it is not possible to demonstrate that a school
is reporting false employment statistics.'* Nonetheless, if a school
does report false employment statistics to U.S. News and World Re-
port or in marketing materials, the school likely violates the FTC
Act by engaging in deception and false advertising.

Section 5 of the FTC Act prohibits deceptive trade practic-
es."” To determine whether a practice is deceptive the FTC con-
siders whether the practice is likely to mislead consumers, would
mislead a reasonable consumer, and is material or likely to affect
the consumer’s product choice and causes injury.'*® A law school
that reports false or misleading employment statistics to U.S.
News and World Report or in marketing materials is highly likely to
mislead prospective students about the employment outcomes of
its graduates. While many law schools disclose in marketing mate-
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rials that reported employment statistics only represent outcomes
for students that respond to the school’s employment survey, this
disclosure is not included in the U.S. News and World Report rank-
ings. As a result, prospective law students who seek to determine
the employment prospects for graduates of a particular law school
must rely on the employment statistics that the school reports in
marketing materials or to U.S. News and World Report.

Without making a public records request to public law
schools, prospective law students have no reasonable means other
than word of mouth, a school’s marketing materials and the U.S.
News and World Report law school rankings and profiles to de-
termine the employment prospects for graduates of a law school.
The emphasis on ethics within the legal education system, and a
general sense of intellectual honesty in academia likely convince
prospective law students to rely on, and trust information report-
ed by law schools.'” Consequently, law students act reasonably
in relying on the employment statistics provided by law schools.

The employment prospects of graduates of a law school are
one of the most important criteria in choosing a law school for pro-
spective students. Law schools prepare students for a legal career
with the end goal of the law student securing gainful legal employ-
ment upon graduation. Prospective students are likely to heavily
weigh employment prospects, if reported, of graduates of a law
school in determining whether to attend. Accordingly, the employ-
ment statistics reported by a law school are likely to play a signifi-
cant role in a prospective law student’s decision to attend that law
school. A law school’s reported employment statistics are therefore
material to the prospective student’s choice to attend, thereby satis-
fying the third requirement for deception under the FTC Act.

In addition to violating the FTC Act’s prohibition on de-
ceptive practices, a law school that reports false or misleading em-
ployment statistics also likely violates the FTC Act’s prohibition
on false advertising.”® Under the FTC Act, a false advertisement is
an advertisement that is materially misleading, and is likely to in-
duce consumers to purchase food, drugs, services or cosmetics."!
To determine whether an advertisement is false, the FT'C consid-
ers the representation made by the advertisement, and the extent
to which the advertisement fails to reveal material facts within
the context of those representations.”? Employment outcomes are
material in a law student’s decision to attend a law school, and
false or misleading employment statistics reported by a law school
misrepresent a law school’s employment outcomes. Thus, a law
school that reports false or misleading employment statistics likely
violates the FT'C Act’s prohibition on false advertising.

Law schools that report false or misleading employment
statistics could argue that employment statistics are not material
to a prospective student’s decision to attend law school. There-
fore, reporting false or misleading employment statistics does not
constitute a deceptive practice or false advertising under the FTC
Act.'” While law schools are professional schools, they focus on
providing students a legal education and developing students’ crit-
ical and legal thinking abilities. Furthermore, not all law students
actually enter the legal career field, meaning that employment sta-
tistics play a less significant of a role in a law student’s decision to
attend law school than argued by the FTC.

Nonetheless, a review of the history of legal education in
the U.S. indicates that this argument is flawed." Prior to the de-
velopment of law schools, most attorneys would complete an ap-
prenticeship under a practicing attorney. Law schools were even-
tually developed to combine the teaching of legal principles and
thinking with practical legal training. The increasing modern em-
phasis on “hands on” legal training, as reported by law schools ad-
ministrators, demonstrates an even greater emphasis for preparing
students not just to understand legal principles and theories, but
also to practice law."® While law schools do develop students’ legal
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knowledge and thinking abilities, law schools primarily focus on
preparing students for a career in law, indicating that reported
employment outcomes are material to a prospective law student’s
decision whether to attend a law school.

C. Enforcement of FTC Act for Law Schools Would Improve
Legal Education System

Law schools that report false or misleading employment
information harm the U.S. legal education system and profes-
sion, as well as society. Inaccurate employment statistics result in
students enrolling in law school who may otherwise not choose
to go to law school, leave former law students (graduates and
non-graduates) unable to repay their student loans,'*® and satu-
rate the legal market with too many lawyers."” The FTC should
investigate U.S. law schools, and enforce the FTC Act in cases
where a law school reports false or misleading employment statis-
tics. Investigation and prosecution would increase accountability
and transparency in the legal education system, and enable pro-
spective law students to make more fully informed enrollment
decisions. Furthermore, just as questions have been raised about
sending the “nation’s best and brightest” individuals to work on
Wall Street, it may be reasonable to ask, as Supreme Court Justice
Antonin Scalia has, whether sending so many individuals to law
school is a prudent investment in human capital.'®

False or misleading employment statistics set unrealistic
expectations for prospective law students. 90%, and often over
90%, of graduating classes at second, third and fourth tier law
schools, which constitute the majority of law schools in the U.S.,
will not secure employment at a major law firm with a six-figure
salary upon graduation.’ 66% or more of graduating classes at
most tier one law schools will not secure such a position.'® None-
theless, the median private sector salaries and employment rates
reported by many law schools do not disclose true graduate em-
ployment outcomes. Consequently, prospective students enroll
with unrealistic and often grossly exaggerated, post-graduation
employment and income expectations. As a result, many law stu-
dents do not fully understand the consequences of the loans that
they take out or their ability to repay them.'!

As law schools continue to produce law students, the
legal employment market has become overly saturated. Students
who enrolled in law school, expecting a law degree to secure a
middle class or upper-middle class lifestyle, find themselves earn-
ing $20-$30 per hour, without benefits, for contract legal work
and unable to begin the career marketed to them by their law
school.'®> Had law schools not engaged in reporting false or mis-
leading employment statistics, at least some of these individuals
would likely not have pursued a law degree. Not attending law
school would have saved them the hardship of a failed career and
thousands of dollars in student loan debt that is not discharge-
able in bankruptcy. Consequently, by reporting false or mislead-
ing employment statistics, law schools violate the FTC Act, and
harm the legal profession and education system.

CONCLUSION

The FTC should investigate the advertising and employ-
ment statistics reporting practices of U.S. law schools. Many law
schools are violating the FTC Act by reporting false and mis-
leading employment statistics. The FTC has jurisdiction over law
schools because they are professional schools oriented towards
preparing students for legal careers, and therefore, provide pe-
cuniary benefits to students. If a law school reports false or mis-
leading employment statistics in marketing materials or to U.S.
News and World Report, the law school engages in deception and
false advertising in violation of the FTC Act. Reporting false em-
ployment statistics is deceptive as prospective law students have
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limited, or no resources to determine a school’s actual employ-
ment statistics. Those employment statistics play a material role in
a prospective law student’s choice to attend a law school.

Without third-party intervention, law schools will likely
continue to report misleading or false employment statistics as
the effort to maximize a law school’s U.S. News and World Report
ranking continues.'®® Increasing media coverage and scrutiny of
law schools marketing practices, David Anziska’s and Jesse Strauss’
class action litigation effort, and reports in early 2012 of a signifi-
cant decline in law school applications give some reason for opti-
mism that prospective law students are beginning to demonstrate
skepticism as to the value of attending law school.'** Furthermore,
the ABA’s recent proposal to require law schools to disclose specif-
ic employment information may spell the end of ABA-accredited
law schools reporting false or misleading employment statistics.'®

While ending the reporting of false and misleading em-
ployment statistics will help to ensure that prospective law stu-
dents can make a fully informed decision to attend law school,
there is much more that can be done to reestablish the integrity of
the U.S. legal education system. Requiring law schools to disclose
student loan repayment rates would help prospective students to
determine if most graduates are finding gainful employment.'®
In addition, a gainful employment regulation that disqualifies law
schools, with low student loan repayment rates or debt/income
ratios, for federal financial aid under the Higher Education Act of
1965 may limit further tuition increases and student loan debt.'
While law schools will likely oppose all of these proposals, the
status quo needs to change.'® A legal education system that em-
phasizes honesty and justice, and requires students to take a class
on legal ethics should not have a culture in which law schools
actively mislead prospective students about their likely employ-
ment outcomes. '’

* Joel F. Murray is an associate attorney at MDK Law Associates
in Seattle, Washington. Prior to joining MDK Law Associates,
Joel served as National President of the Law School Democrats
and worked on the U.S. Senate Health, Education, Labor and
Pensions Committee’s investigation into for-profit colleges and
universities. Joel is a graduate of the University of Washington
(B.A.), London School of Economics (MSc), and University of
California, Davis, School of Law (J.D.). You can contact Joel at
joel@joelmurray.org.
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