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Introduction
 Before law school, I knew little about payday and title 
loans. I had heard family and friends talk about their trips to 
the “financiera,”1 but I was unfamiliar with the nature of their 
transactions. I delved into the subject while working at the 
Consumer Dispute Resolution Center (CDRC) at the University 
of Houston Law Center. At the CDRC, I spoke with Ms. 
Garcia2—victim of the payday loan industry. Ms. Garcia, a 45 
year-old Hispanic female, had a middle school education and did 
not speak English. Desperate, yet hopeful, she said, “Mija,3 I have 
a problem and really need someone to give me some guidance. 
Can you please help me?”  I could not make any assurances, but 
I said I would try my best. In order to help her, I needed to know 
the facts. Ms. Garcia was a single mother of three who worked as a 
waitress at a Mexican restaurant. She barely made enough money 
to cover the monthly expenses; therefore, after her car broke 
down, Ms. Garcia felt compelled to get a payday loan. She knew 
it was easy and fast, and she needed to fix her car without missing 
work. Ms. Garcia got a $625 payday loan and had already made 
payments totaling that amount. During our first conversation, 
she answered the following questions: 

1) Did you sign a contract? “Yes.”
2) Did you read it? “No. The lady told me where to sign.”
3) Was it in English or Spanish? “English.”
4) Do you speak, read, or write English? “I do not, but I 

can understand the basic words.”
5) Did she tell you the total cost of the loan? “No. She just 

told me the monthly payment.”
6) What numbers do you see in the contract? “I see the 

loan amount of $625 and a total amount of $1250.”
7) Did you see these numbers before you signed? “No. I 

was desperate and really needed the money.”
Additionally, I learned that the business representative had 
demanded payment and threatened Ms. Garcia with jail time. 
Then, I realized that payday loans are not consumer friendly. 
Frustrated and in disbelief, I told Ms. Garcia I would return her 
call to inform her of any available legal recourse. 

Ms. Garcia was the first of a long list of consumers who called 
the CDRC searching for help regarding payday and title loan 
issues. Some scholars argue that payday and title loans provide a 
benefit for consumers,4 while others argue that these loans prey 
on vulnerable consumers who face unfortunate situations.5 Due 
to minimal federal and state regulation, consumer advocates cry 
out for more appropriate consumer protection. How protected are 
consumers from these predatory lending practices? Do disclosures 
actually prevent consumers from getting payday or title loans? 
Apparently, disclosures did not make a difference for Ms. Garcia 
when she had an unexpected emergency. 

A payday loan is a short-term cash loan made at a store 
or online.6 In order to get the loan, a consumer either writes a 
check including the principal amount and the finance charge or 
gives the lender access to his or her bank account.7 The lender 
cashes the check or accesses the bank account on the consumer’s 
next payday.8 The consumer pays a finance charge to renew or 
rollover the loan if repayment is impossible; so, full payment is 
deferred and the principal amount owed remains the same. 9 To 
get a payday loan, lenders require a form of identification, a bank 
account, and, sometimes, a proof of income.10 Lenders charge 
extremely high interests rates even though these loans are usually 
for small amounts.11 Industry supporters argue that payday 
loans are necessary to help consumers get through unexpected 
emergencies. Also, they argue that banning these loans will limit 
consumers’ access to credit.12 

A title loan is a short-term cash loan where a consumer’s 
car title is used as collateral.13 In title pledging, the lender may, 

but is not required to, verify a consumer’s employment status or 
income.14 Similar to a payday loan, a consumer renews or rollovers 
a title loan for additional months by paying only the interest fee.15 
If default is unavoidable, the lender may repossess the consumer’s 
car and sell it.16 

In this article, I argue that state law does not preempt city 
ordinances that regulate payday and title loans, and that the 
ordinances are ideal to minimize the loans’ predatory nature. 
Therefore, the Texas Legislature should adopt a similar regulatory 
scheme. In Part I, I briefly summarize the laws enacted by the 
federal and state legislatures that regulate payday and title loans. I 
also discuss in detail how the ordinances enacted by Austin, Dallas, 
El Paso, and San Antonio regulate these loans. In Part II, I engage 
in a legal discussion to show that state law does not preempt the 
ordinances, and that, therefore, they are constitutional and should 
be enforced. In this discussion, I incorporate the lawsuit brought 
by Consumer Service Alliance of Texas (CSAT) against the City 
of Dallas. In Part III, I talk about the benefits of these ordinances 
and praise the cities’ attempt to police predatory short-term 
lending. Additionally, I incorporate two proposed but un-enacted 
bills matching the ordinances.

Payday and title lenders will continue their abusive practices 
without meaningful regulation from the Texas Legislature. The 
legislature should look closely at the ordinances and adopt similar 
laws to ensure statewide compliance. Only then will predatory 
lenders stop trapping disadvantaged and uneducated consumers 
in never-ending cycles of debt. 

I. The Current Regulation of Payday and Title Loans
The popularity and demand of payday and title loans has 

rapidly increased.17 A greater number of consumers have easy 
and unlimited access to these loans. In this context, more is not 
merrier. In the following section, I briefly discuss the laws enacted 
by the federal and state legislatures. I then summarize in detail 
what the Austin, Dallas, El Paso, and San Antonio ordinances do 
to specifically control payday and title loans. Notwithstanding the 
ordinances’ substantial similarities, I note that some cities do offer 
additional protections.18 

A.  Federal Regulations Provide Limited Consumer Protection
Among the federal laws regulating payday and title loans 

are the Truth In Lending Act19 (TILA), the Talent-Nelson 
Amendment Act20 (Talent-Nelson Amendment), and the Dodd-
Frank Wall Street Reform and Consumer Protection Act21  (Dodd-
Frank Act).22 TILA “applies to any advertisement to aid, promote, 
or assist directly or indirectly any consumer credit sale, loan, or 
other extension of credit.”23 Under TILA, lenders are required 
to make several disclosures including the loan’s repayment terms 
and the annual percentage rate.24 At first, lenders claimed TILA 
was inapplicable to payday loans, but the Federal Reserve Board 
denied those claims.25 Pursuant to TILA, consumers are not only 
informed, but also are able to sue lenders for noncompliance of 
the Act.26 Under the Talent-Nelson Amendment, a lender who 
issues loans to service members and their dependents “may not 
impose an annual percentage rate of interest greater than 36 
percent.”27 The Department of Defense recognized the predatory 
nature of payday and title loans and decided that the “cycle of debt 
represents a more significant concern to the Department than the 
high cost of credit.”28 Recently, the Talent-Nelson Amendment 
increased consumer protection, imposed civil liability on lenders 
for violations of the Act, and defined “dependents.”29 The Dodd-
Frank Act created the Bureau of Consumer Financial Protection 
(CFPB) “which [regulates] the offering and provision of consumer 
financial products or services under the Federal consumer 
financial laws.”30 Additionally, CFPB requires lenders to comply 
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with “federal consumer financial law” and prevents them from 
engaging “in any unfair, deceptive, or abusive act or practice.”31 

B.  Texas’ Regulations Focus on Disclosures and Registration 
but Not on Loan Restriction

The Texas Constitution grants power to the Legislature 
“to define interest and to fix maximum rates of interest.”32 “In 
the absence of legislation fixing maximum rates of interest, “all 
contracts [with an annual interest rate greater than ten percent 
(10%)] shall be deemed usurious.”33 Unfortunately, Texas’ usury 
law does not affect payday and title lenders because they operate 
through the credit services organizations (CSO) model.34 There 
are three parties involved in the CSO model: the consumer/
borrower, the lender who is subject to Texas’ usury law, and the 
credit services organization also known as a credit access business 
(CAB).35A CAB “provides the storefront, interacts with the 
borrower, and charges a fee without a legal limit.”36 CABs “are 
governed by Chapter 393 of the Texas Finance Code (CSO Act)37 
and Chapter 74 of the Texas Administrative Code.”38 

The CSO Act applies to CABs who “for the payment of 
valuable consideration” (1) [improve] a consumer’s credit history 
or rating; (2) [obtain] an extension of consumer credit39 for a 
consumer; or (3) [provide] advice or assistance to a consumer 
regarding (1) and (2).40  In 2011, the Texas Legislature enacted 
two bills that amended the CSO Act—H.B. 2592 and H.B. 
2594.41 H.B. 2592 places “notice and disclosure requirements.”42 
H.B. 2594 deals with “the licensing and regulation” of CABs.43 

C.  Municipal Regulations Fill in the Gaps Left By the Federal 
and State Legislatures  

Federal and state licensing and disclosure laws are not 
sufficient consumer protection. 
Therefore, four Texas cities enacted 
ordinances specifically regulating 
payday and title loans. These 
ordinances build on the laws enacted 
by the federal and state legislatures to 
provide greater consumer protection. 
The Austin,44 Dallas,45 El Paso,46 
and San Antonio47 ordinances 
place several requirements on 
CABs including registration, 
recordkeeping, consumer understanding, referral services, and 
loan limitations. Moreover, the ordinances provide penalties for 
CABs in violation of the ordinances. In this section, I discuss 
the ordinances and their provisions in detail. The ordinances 
are substantially the same; however, some provide additional 
consumer protection.  

1.  CABs Must Have a Certificate of Registration 
In Austin, Dallas, El Paso, and San Antonio, a person 

may operate or conduct a CAB only if he or she obtains a valid 
certificate of registration for each location.48 Failure to obtain 
a certificate of registration results in a criminal offense.49 The 
directors of the department assigned to enforce these ordinances 
provide the application form.50 The application should include 
the applicant’s and the business’ name, street and mailing address, 
and contact numbers.51 Additionally, a CAB must provide the 
personal information of its owners and others with a financial 
interest in it.52 A CAB must give copies of a “current and valid” 
state license as well as a certificate of occupancy demonstrating 
compliance with the city’s development code.53  Also, a non-
refundable fee must be submitted with every application.54 A 
CAB must advise the department’s director of any changes to the 
information provided in the application form within 45 days.55 

After the application is received, the director issues the 
certificate of registration.56 A CAB must conspicuously display 
the certificate of registration and present it for examination upon 
request by the director or any peace officer.57 The certificate of 
registration expires “on the earlier of one year after date of issuance; 
or the date of expiration, revocation, or other termination of 
the registrant’s state license.”58 Finally, a CAB’s certificate of 
registration is nontransferable.59 

2.  CABs Must Have Complete Loan Records
 A CAB must keep a “complete set of records” of all loans 

“arranged or obtained by the [CAB].”60  Essentially, a CAB 
must have a record of the consumer’s personal information, the 
principal amount of the loan issued, and “the documentation 
used to establish the consumer’s income.”61 A CAB ought to 
keep copies of every written agreement between the CAB and 
the consumer that proves the issuance of a loan.62 Additionally, 
a CAB must maintain “copies of all quarterly reports” provided 
to the Texas Consumer Credit Commissioner (OCCC).63 All the 
records required under the ordinances “must be retained for at 
least three years” and “ made available for inspection by the cities 
upon request.”64 Moreover, Austin, El Paso, and San Antonio 
require a CAB to keep information regarding the amount of fees 
charged per loan and the duration of each loan.65 

3.  CABs Must Ensure Consumer Understanding and Provide 
Referral Services 

A CAB in Austin, El Paso, and San Antonio must provide to 
the consumer a form containing information regarding the CAB’s 
loans.66  The form should also refer the consumer to “non-profit 
agencies that provide financial education or training and agencies 

with cash assistance programs.”67  
The El Paso and San Antonio forms 
include specific information about 
a consumer’s loan agreement and, 
if “the director has prescribed a 
form in the consumer’s language of 
preference, the form must be provided 
to the consumer in the consumer’s 
language of preference.”68 Moreover, 
El Paso and San Antonio mandate a 
CAB to make sure that the consumer 

understands the loan agreement before signing it.69 Every written 
agreement between a consumer and a CAB “evidencing a loan, 
including but not limited to refinancing and renewals, must be 
written in the consumer’s language of preference.”70Additionally, 
a CAB must provide loan agreements in English and Spanish, 
whichever is the consumer’s preferred language.71 If the consumer 
cannot read, the disclosures and the loan agreement must be read 
to the consumer, in his or her preferred language, before signing 
the agreement.72 

4.  CABs’ Penalties and Defenses 
A violation of the ordinances provisions is a criminal offense.73 

There is a “separate offense for each day or portion of a day” that 
the ordinances are violated.74 A violation is punishable with a fine 
of up to $500, and no culpable mental state is required.75 The 
penalties are in addition to any other penalty provided by other 
city ordinances and state law.76 Furthermore, it is a “defense to 
prosecution under the [ordinances] if at the time of the offense 
the person was not required to be licensed by the state as a CAB.”77 

5.  CABs Must Comply with Loan Restrictions 
Under the ordinances, a payday loan “may not exceed twenty 

percent (20%) of the consumer’s gross monthly income.”78 A 

In Austin, Dallas, El Paso, and 
San Antonio, a person may 
operate or conduct a CAB only 
if he or she obtains a valid 
certificate of registration for 
each location.
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title loan “may not exceed the lesser of three percent (3%) of the 
consumer’s gross annual income or seventy percent (70%) of the 
retail value of the motor vehicle.”79 Additionally, a CAB must 
consider the consumer’s ability to repay by using a “paycheck or 
other documentation establishing income.”80 The City of Austin 
suggests the CAB use a “bank statement, an IRS Form W-2 from 
the previous year, a previous year’s tax return, or a signed letter 
from an employer.”81 

Moreover, an installment loan “may not be payable in more 
than four installments.”82 The “proceeds from each installment 
must be used to repay at least twenty five percent (25%) of the 
principal amount of the loan.”83  Installment loans “may not be 
refinanced or renewed.”84 If a consumer gets a loan seven days 
after paying off a previous loan, such action is considered a 
refinance or renewal.85 

Furthermore, a loan “that provides for a single lump sum 
repayment may not be refinanced or renewed more than three 
times.”86 The “proceeds from each refinancing or renewal must be 
used to repay at least twenty five percent (25%) of the principal 
amount of the original [loan].”87 Dallas, San Antonio, and El Paso 
include a savings clause stating that the terms and provisions of 
their ordinances are severable.88 

The four ordinances provide a tailored regulatory scheme to 
protect their citizens from predatory lending. Soon after the cities’ 
councils approved the ordinances, CSAT, “a trade association that 
represents the interests of consumers and CABs,”89 decided to 
take action. CSAT sued the cities of Austin90 and Dallas91 seeking 
declaratory and injunctive relief to stop the regulation of CABs. 
CSAT’s petitions are very similar in both lawsuits, but only the 
City of Dallas provided access to the legal documents filed.92 
I chose to incorporate the lawsuit brought against the City of 
Dallas to elaborate on the arguments brought by both parties. 
In Part II, I refute CSAT’s arguments and show that the CSO 
Act does not exclusively regulate CABs. Therefore, the ordinances 
are neither preempted nor inconsistent with state law and hence 
constitutional. 

II.  The Ordinances’ Constitutionality and the Preemption of 
Home-Rule Cities

Under the Home-Rule Amendment of 1912, cities with a 
population of more than five thousand (5000) may, by a majority 
of votes, “adopt or amend their charters.”93 The adoptions or 
amendments are “subject to such limitations [prescribed] by 
the Legislature, and no…ordinance passed…shall contain any 
provision inconsistent with the [Texas Constitution], or the 
general laws enacted by the [Texas Legislature].”94 The cities of 
Austin, Dallas, El Paso, and San Antonio are home-rule cities, 
because all of the cities adopted a charter by which the ordinances 
at issue were created.

Home-rule cities “possess the full power of self-government 
and look to acts of the legislature not for grants of power, but only 
for limitations on their powers.”95 Accordingly, “legislative intent 
to limit the broad powers of home-rule cities must appear with 
unmistakable clarity.”96 This “intent should not be implied.”97  
“If the Legislature chooses to preempt a subject matter usually 
encompassed by the broad powers of a home-rule city, it must do 
so with unmistakable clarity.”98 

A.  The ordinances are not preempted because the Texas Legis-
lature does not limit with unmistakable clarity the cities’ pow-
ers to regulate CABs

In Dallas Merchs. & Concessionaires Ass’n v. City of Dallas,99 
the court held that the Texas Alcohol and Beverage Code (TABC) 
preempted an ordinance that prohibited the sale of alcohol 
within 300 feet of a non-residential area.100 Under the TABC, 

cities may limit the sale of alcohol within residential areas,101 but 
they may not impose stricter standards on alcohol businesses.102 
Furthermore, the Legislature stated that “it [was their] intent 
that [TABC] shall exclusively govern the regulation of alcoholic 
beverages.”103 Because the Legislature’s intent was unmistakably 
clear; therefore, TABC preempted the ordinance.104 

Dallas Merchs. & Concessionaires Ass’n v. City of Dallas is 
distinguishable from the lawsuits brought by CSAT. Contrary to 
TABC, the CSO Act does not prevent these cities from imposing 
stricter standards on CABs. The Legislature does not manifest 
their intent to exclusively regulate CABs. On the contrary, the 
Act states that “a [CAB] is permitted to charge amounts allowed 
by other laws, as applicable.”105  This language indicates that the 
regulation of CABs is not exclusively governed by the Legislature. 
Furthermore, “the mere fact that the legislature has enacted a law 
addressing a subject does not mean the complete subject matter is 
completely preempted.”106 

Moreover, in Houston Ass’n of Alcoholic Beverage Permit 
Holders v. City of Houston,107 the court held that TABC did not 
preempt an ordinance that banned smoking in public places.108 
TABC “fails to mention regulation of tobacco or smoking;109 
therefore, the court found “the ordinance was not preempted 
with “unmistakable clarity.”110 Additionally, the court noted that 
the ordinance “was enacted to…protect the citizens’ public health 
and welfare.”111 Similar to TABC, the CSO Act fails to mention 
caps or rollover limitations on payday and title loans, it only 
mentions fees; therefore, courts should find that the ordinances 
are not preempted with unmistakable clarity. 

CSAT may argue that the Legislature had an implied intent 
to prohibit municipal regulation of CABs. However, the “intent 
to preempt home-rule cities’ ordinances should not be implied.”112  
The Austin, Dallas, El Paso, and San Antonio ordinances are 
not preempted unless CSAT proves that the Legislature with 
unmistakable clarity limited these cities’ powers to regulate CABs. 
After all, the “purpose of the Home-rule Amendment [was] to 
bestow upon cities [the] full power of local self-government.”113 

Additionally, the Texas Finance Commission asked the 
Legislature to “consider amending the Texas Finance Code 
to more clearly articulate its intent for uniform laws and rules 
[governing] CABs.”114 This request suggests that there is not 
an unmistakably clear intent from the Legislature to prohibit 
municipal regulation of CABs. The Legislature could have stated 
that it was their intent that the CSO Act will exclusively govern 
the regulation of CABs in Texas, but it did not; therefore, the 
ordinances are not preempted.

B.  The ordinances are not inconsistent with the CSO Act be-
cause CABs can comply with both 

The Texas Constitution makes it clear that “no charter or any 
ordinance passed…shall contain any provision inconsistent with 
the [Texas Constitution], or [with] the laws enacted by the [Texas 
Legislature].”115 In Texas, an ordinance is presumed to be valid, 
and courts cannot interfere unless the ordinance “clearly appears 
to be arbitrary, unreasonable, and an abuse of the police power.”116 
The party attacking an ordinance carries the burden of proving 
the ordinance’s invalidity.117 “A home-rule city’s ordinance that 
attempts to regulate a subject matter preempted by a state statute 
is unenforceable to the extent it conflicts with the state statute.”118 
Essentially, “a general law and a city ordinance will not be held 
repugnant to each other if any other reasonable construction 
leaving both in effect can be reached.”119 

In City of Richardson v. Responsible Dog Owners,120 the court 
held that an animal control ordinance was not inconsistent with 
Section 42.12 of the Texas Penal Code.121 Section 42.12 applied 
to dogs that had previously engaged in vicious behavior, and 
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the ordinance applied “to any 
animal which [presented] a threat 
to the safety and welfare of the 
City’s citizens.”122  The court 
acknowledged the city’s power 
to adopt a more comprehensive 
animal control ordinance; and 
also found that a “small area 
of overlap” was not fatal.123 
Ultimately, the court held that 
the ordinance was not repugnant 
or inconsistent with Section 
42.12 and that “a reasonable 
construction of each can give 
effect to both.”124 

Similarly, in RCI Entm’t 
(San Antonio), Inc. v. City of San Antonio,125 the court held that 
an ordinance “that [prohibited] nudity and semi-nudity in public 
places was not inconsistent with the Texas Penal Code.126 The 
ordinance made it unlawful to “intentionally or knowingly” 
appear in a state of nudity at a public place.127 The court found that 
“none of the [Texas Penal Code provisions explicitly expressed] the 
Legislature’s intent [to exclusively govern] the criminalization of 
an intentional or knowing” appearance in a state of nudity.128 The 
ordinance overlapped with one of the provisions; nevertheless, 
the court found the ordinance to be “comprehensive attempt to 
address a specific type of public conduct—appearing in a state of 
nudity.”129 Because the ordinance “supplemented and addressed 
a different subject matter,” the court held the ordinance was not 
preempted or inconsistent with the Texas Penal Code.130 

The ordinances in the Responsible Dog Owners and RCI 
Entm’t (San Antonio), Inc. are analogous to the Austin, Dallas, El 
Paso, and San Antonio lending ordinances.  Just like the ordinance 
in City of Richardson regulated all animals and not just dogs, these 
ordinances regulate several aspects of CAB loans and not just 
their fees. Similarly to the ordinances in those two cases, these 
ordinances provide a “comprehensive attempt to address a specific 
type of public conduct”—acquiring payday and title loans. Like 
the ordinance in RCI Entm’t (San Antonio),Inc., these ordinances 
supplement and address different areas not covered by the CSO 
Act. The ordinances are neither repugnant nor inconsistent with 
the CSO Act; and despite any overlap, the courts should find that 
both could be given effect.

On the other hand, CSAT could argue that these lending 
ordinances are similar to the ordinance in Combined Am. Ins. 
Co. v. City of Hillsboro,131where the court held that an ordinance 
that regulated insurance companies’ solicitation practices was 
inconsistent with Article 4.06 of the Texas Insurance Code.132 
The ordinance made it unlawful for a person to engage in any 
solicitation practices “without having applied for and obtained 
a license to do so from the City Secretary.”133 Additionally, the 
ordinance required individuals to post a bond, to pay several 
licensing fees, and to pay a fine for any violations.134 The court 
found that the insurance company had complied with state law 
and was able to conduct business in the State of Texas. Therefore, 
the city had no authority to restrict their solicitation practices.135  
By analogy, CSAT may argue that CABs are only required to 
comply with state law and that the Legislature did not explicitly 
grant these cities the power to regulate CABs. Therefore, the 
ordinances are inconsistent with the CSO Act.

CSAT’s reliance on Combined Am. Ins. Co. would be 
misplaced, however, because the ordinance was inconsistent 
with the Texas Insurance Code, which expressly limited the city’s 
power to impose occupational taxes on insurance companies.136 
Contrary to what CSAT may argue, CABs must comply with 

the CSO Act and any other 
applicable laws, including 
city ordinances. Even though 
the restrictions placed by the 
ordinance in Combined Am. Ins. 
Co. are similar to the restrictions 
placed by Austin, Dallas, El 
Paso, and San Antonio, the 
CSO Act does not prevent these 
cities from imposing additional 
restrictions on CAB loans. The 
ordinances loans restrictions are 
not inconsistent with the CSO 
Act, because the CSO Act fails 
to place any loan restrictions 
on CABs. Thus, there is no 

contradictory language. The CSO Act grants the Texas Finance 
Commission the power to enforce the Act, but also constraints 
the Commission’s power to limit the fees charged by CABs.137 
The Legislature could have used similar language to constrain 
the cities’ powers to limit the loans provided by CABs. CSAT’s 
argument regarding the Legislature’s failure to explicitly grant 
these cities the power to regulate CABs will fail, because   “silence 
on the part of the state does not give rise to an inference that the 
state has prohibited localities from enacting ordinances further 
regulating an area.”138 Moreover, the cities of Austin, Dallas, El 
Paso, and San Antonio have broad powers to regulate lending 
practices that potentially harm the welfare their citizens.139  

C.  The constitutional analysis in the light of Consumer Service 
Alliance of Texas, Inc., v. City of Dallas

In the lawsuit brought against the City of Dallas, CSAT 
argued that the Dallas ordinance conflicted with the CSO Act.140 
This argument ignores that courts consistently hold that “the 
mere fact that the Legislature has enacted a law addressing a 
subject does not mean the complete subject matter is completely 
preempted.”141 Moreover, the CSO Act does not preempt the 
ordinances because the ordinances’ language does not contradict 
the language used in the CSO Act. No court has found that 
the Legislature intended to exclusively occupy the field of CAB 
regulation142 

CSAT also argued that the “[Dallas] ordinance and [its] 
credit restrictions are preempted and unenforceable, because 
they amount to a virtual prohibition against CABs operating 
in the [C]ity of Dallas.”143 In its response, the City of Dallas 
challenged CSAT’s organizational standing to bring such claim.144 
Consequently, CSAT dropped the virtual prohibition claim, and 
Title Max of Texas Inc. and ACE Cash Express Inc. intervened in 
order to sustain it.145  The interveners’ virtual prohibition claim 
shows the ambitious and predatory nature of payday and titles 
lending. Ultimately, the City of Dallas’ pleas to the jurisdiction 
were granted, and the case was dismissed with prejudice.146 As 
a result, CSAT and the intervenors appealed to the Fifth Court 
of Appeals in Dallas, Texas.147 The Fifth Circuit should affirm 
the district court’s judgment, because the ordinances are not 
preempted or inconsistent with the CSO Act.

Will CABs go out of business due to loan caps and limited 
rollovers? Would it be impossible to restructure CABs to comply 
with the ordinance? In states with similar restrictions as those im-
posed by the ordinances, CABs continue to operate.148 Essentially, 
the intervenors concede that CABs are only profitable when they 
are able to loan unlimited amounts and allow unlimited rollovers; 
however, the features that ensure a CAB’s profitability also ensure 
consumers’ indebtedness.149 Unfortunately, CABs predatory lend-
ing practices will continue to harm consumers, since the Texas 



76 Journal of Consumer & Commercial Law

Legislature refuses to enact specific regulations attacking the 
loans’ abusive features. As a result of this inaction, Austin, Dallas, 
El Paso, and San Antonio realized that regulation of payday and 
title loans was imperative. In the following section, I discuss the 
cities’ attempt to address these abusive features, and argue that 
these ordinances are beneficial. 

III.  How Do the Ordinances Serve a Good Purpose?
Payday and title lenders make money from consumers 

with little repayment leeway.150  Lenders are aware not only of 
consumers’ inability to repay, but also of consumers’ propensity 
to get trapped in cycles of debt.151 One could argue that getting 
a payday or title loan is a mistake. Consumers, in turn, should 
learn from their mistakes. Lenders, however, should not capitalize 
on consumers’ mistakes and 
further exacerbate their financial 
distress.152 When desperate 
consumers face financial problems, 
they do not stop and consider 
the future consequences of their 
borrowing. Instead, consumers 
focus on the loan’s present benefits, 
while being optimistic about 
repayment.153 Lenders promote the beneficial side of payday and 
title loans because they are aware of consumers’ over optimism.154 
The framing principle—“the offsetting of small-perceived losses 
with the illusion of substantial gains”—could be applied to the 
short-term lending industry just as it applies to the mortgage 
industry.155 

Additionally, the loans’ design is abusive and unreasonable. 
Consumers’ indebtedness, therefore, is largely attributed to 
the loans’ features.156 One scholar argues that payday loans are 
substantively and procedurally unconscionable.157 Substantive 
unconscionability relates to the abusive loan terms and the 
consumer’s inability to repay.158 Procedural unconscionability 
deals with the lender’s inadequate disclosures and the consumers’ 
financial need and lack of understanding.159 Unfortunately, 
the traditional contract defense of unconscionability is not 
the consumers’ best remedy because of the uncertainty of the 
unconscionability standard and the court’s reluctance to apply it 
to consumer credit contracts.160

The ordinances discussed in Part II are a response to the 
Legislature’s reluctance to specifically regulate CABS. This reluc-
tance may be attributed to the Legislature’s unfamiliarity with the 
negative impact that payday and title loans have on consumers. 
Austin, Dallas, El Paso, and San Antonio are aware that payday 
and title loans adversely affect consumers’ lives.161  When con-
sumers are faced with these issues, city councils are the first to 
hear their consumers’ complains.162 Despite federal and state 
regulations, these cities felt compelled to protect consumers from 
abusive lending practices.163 In this section, I discuss the provi-
sions that prevent consumers from getting caught in cycles of 
debt. Additionally, I incorporate two proposed bills that emulate 
the ordinances. Unfortunately, neither bill was enacted into law. 
The Legislature, however, should consider passing similar bills in 
the future. 

A.  Obligate Lenders to Consider Ability to Repay and Limit 
the Amount of the Loan

CABs rely on their loan recovery methods and are not 
compelled to consider a consumer’s ability to repay.164 Payday 
lenders allow consumers to rollover repeatedly and thereby 
recover the loan’s full amount without diminishing the principal 
amount owed.165 Payday lenders’ profitably mainly derives from 
the consumer’s inability to repay. Therefore, there is no incentive 

to verify the consumer’s income.166 Lenders are aware that 
consumers are unprotected and at a disadvantage. The ability 
to repay requirement balances out this inequality. By limiting 
the amount of a payday loan to twenty percent  (20%) of the 
consumer’s monthly gross income, the consumer will not over 
borrow and is likely repay the loan.167  Also, limiting the amount 
of the loan could benefit lenders by ensuring fewer defaults. 168

In title lending, the consumer’s ability to repay is not 
considered because lenders have the consumer’s car title as 
collateral.169 Most consumers are not willing to lose their car; 
and unlimited rollovers sound like a good option. By repeatedly 
rolling over the loan, the lender makes a substantial profit.170 If 
the consumer defaults, the title lender is able to make additional 
profit from reselling the consumer’s car.171 The impact of losing 

a car compares to that of losing a 
home.172t Title lenders, therefore, 
should be required to consider 
the consumers’ ability to repay.173 
It has been argued that loan caps 
on title loans are not beneficial for 
poor consumers with inexpensive 
cars. Instead, title lenders should 
be encouraged to lend a higher 

percentage of the consumer’s equity in the vehicle.174  Another 
scholar argues, however, that title loans are usually for a third of 
the car’s retail price, which makes these loans over-secured.175 By 
limiting the amount of a title loan to the “lesser of three percent 
(3%) of the consumer’s gross annual income or seventy percent 
(70%) of the retail value of the car,”176 the consumer is more 
protected and less likely to lose his car.177  

Recently, Texas State Senator Wendy Davis introduced S.B. 
1716,178 and Texas House Member Joe Farias introduced H.B. 
1886.179  S.B. 1716 and H.B. 1886 placed the same payday and 
title loan caps as the ordinances.180  Additionally, S.B. 1716 re-
quired title lenders to refund to the consumer any excess amount 
from the sale of his car.181 

B.  Eliminate Single-Lump Sum Repayment 
Despite the industry’s attempt to market payday and title 

loans as easily repaid, one study shows that a significantly low 
percentage of these loans are actually repaid on time.182 The loans’ 
structure guarantees that consumers will not be able to make 
ends meet at the end of the month; therefore, consumers are 
forced to rollover, refinance, or take out a new loan.183 Scholars 
recognize the loans’ faulty design and promote partial payments 
and amortization to ease the burden on consumers.184  By giving 
consumers the opportunity to repay in more than one single 
lump sum consumers will not need to neglect other financial 
obligations such as utility bills.185 Moreover, the Legislature 
should adopt provisions similar to those of S.B. 1716, because 
it mandated CABs to provide extended payment plans after 
consumers have rolled over three times.186 

C.  Limit Rollovers and Diminish the Principal Amount 
Rollovers are common and excessive, because consumers are 

not given enough time to repay. The Consumer Credit Research 
Foundation (CCRF) adamantly claims that it is unrealistic and 
unlikely for a consumer to rollover a loan for a year. However, the 
CCRF also acknowledges that the annual interest rate is higher 
than 300% if a consumer does rollover for a year.187 Addition-
ally, the CCRF claims that unlimited rollovers do not benefit 
consumers or lenders, because unsecured lenders will not lend 
money to individuals who are not likely to repay.188  Despite 
claims that these loans are short-termed,189 the structure of the 
loan and the consumers’ inability to repay promote rollovers and 

Unfortunately, neither bill was 
enacted into law. The Legislature, 
however, should consider passing 
similar bills in the future. 



Journal of Consumer & Commercial Law 77

refinances for long terms.190 
A supporter of the industry 
claims that these loans help 
consumers cover emergencies, 
including monthly utilities.191 
Consumers, however, do not 
see these as short-term emer-
gency loans, and instead keep 
rolling them over to pay these 
recurring expenses.192 By lim-
iting the amount of rollovers, 
the ordinances attack the most 
abusive feature of payday and 
title loans;193 therefore, con-
sumers receive more adequate 
protection.

Just like the ordinances, H.B. 1886 limited repayment of 
installment loans to four installments, and required that pro-
ceeds from each installment be used to repay at least twenty-five 
percent (25%) of the principal amount.194 Additionally, the bill 
provided that a loan that requires repayment in a single lump 
sum “may not be refinanced or renewed more than three times, 
and proceeds from each refinancing and renewal must be used 
to repay at least twenty-five percent (25%) of the principal 
amount.”195 Moreover, H.B. 1886 prohibited the issuance of a 
new loan seven days after the consumer has paid off a previous 
loan.196 This bill would have been very effective if a statewide 
database were created. Ultimately, CABs profitability is largely 
attributed to the consumer’s inability to repay on time.197 There-
fore, the Legislature should try to balance out this inequality by 
adopting provisions such as those of H.B. 1886, which emulated 
the ordinances. 

D.  Promote Consumer Understanding and Referral Services
Disclosures have played a major role in state and federal 

regulations. The effectiveness of disclosures, however, is question-
able. Often consumers will read disclosures without understand-
ing them. Also, understanding loan agreements and price terms 
can be very difficult.198  By providing too much information, 
consumers feel overwhelmed and choose not to place enough ef-
fort in good decision-making.199 Lenders take advantage of this 
lack of knowledge, and influence consumers by promoting loans 
with low monthly interest rates instead of using an annual per-
centage rate.200 Despite arguments to the contrary, payday and 
title loans are not transparent and easily understood. These loans 
target “financially unsophisticated and vulnerable” consumers 
who often overestimate their repayment ability.201 

For most consumers, it might take several readings to fully 
grasp what disclosures or agreements say. Therefore, consumers 
rarely know what the transaction entails. So, what happens 
when a consumer cannot read English? What happens when a 
consumer cannot read? The San Antonio and El Paso ordinances 
answer these questions, and include a consumer-understanding 
requirement. These cities are aware that a significant amount of 
their population does not speak English, and do not have the 
appropriate education to fully understand disclosures or loan 
agreements. 

Similar to these ordinances, S.B. 1716 required CABs to 
provide loan agreements and disclosures in the consumer’s pre-
ferred language; and, if the consumer cannot read the documents 
and disclosures must be read to the consumer in the consumer’s 
preferred language.202  Not only are CABs required to disclose 
information specific to the consumer’s loan, but also are required 
to refer the consumer to credit counseling agencies that provide 
financial education and cash assistance.203  The Legislature should 

promote statewide consumer 
understanding of disclosures 
and loan agreements, because 
this will “support the free mar-
ket by providing consumers 
with informed choices with-
out banning [payday and title 
loans].”204 

E.  Require Lenders to Main-
tain a “Complete Set of Re-
cords”

CABs may argue that the 
ordinances’ recordkeeping re-
quirements negatively impact 
businesses from a structural 

and financial standpoint.  Currently, CABs require consumers to 
fill out an application, and to sign an agreement containing the 
consumers’ general information and the principal amount of the 
loan. Arguably, CABs must maintain a filing system with client 
information in order to keep track of the loans issued in order 
to comply with the OCCC reporting requirements. Requiring 
CABs to keep a complete set of records should not be substantially 
burdensome. Moreover, the expense of maintaining these records 
should not be significantly higher, because most of their clients are 
repeat borrowers.205 According to the Consumer Financial Service 
Association (CFSA), “payday lenders are less likely than secured 
lenders to make loans they believe will not be repaid from the bor-
rower’s cash flow;”206 therefore, keeping a complete set of records 
is not only beneficial to the consumer, but also to the lenders. 

Conclusion
Remember Ms. Garcia, the Hispanic lady who barely made 

enough to support her three children, and who called CDRC 
searching for help? Well, I promised I would call her back, and 
I did. Unfortunately, what I had to say was not what Ms. Garcia 
wanted to hear, and she refused to believe it. I told her that the 
loan agreement was binding, and that she had to pay in full 
unless she wanted to default. During our second conversation, I 
answered the following questions:

1) Is it legal for them to do this? “Yes.” 
2) What happens if I stop paying? “The lender may take you 

to court and try to get a judgment against you.” 
3) If I stop paying will they keep calling me? “Yes, and they 

may call the people you placed as references in an attempt 
to get the money.”

4) If I go to court, can you represent me? “No, but I can 
refer you to organizations that may be able to provide 
legal assistance.” 

Ms. Garcia felt helpless, and I felt powerless. Nevertheless, 
she thanked me for calling her back and for listening to her story. 
That is exactly what the Legislature needs to do; it needs to listen 
to helpless consumers like Ms. Garcia who are not able to protect 
themselves. 

Although any form of credit can be “abused and misused,” 
CABs make abuse and misuse easier, and they disregard consum-
ers’ best interests.207 When obtaining a loan, consumers ignore 
future costs and get lured in by CABs’ convenient locations and 
quick approval process.208 If these loans were actually well-regulat-
ed and transparent, they would serve their main purpose—help-
ing distressed consumers in emergency situations.209 Unfortunate-
ly, there are minimal federal and state regulations of payday and 
title loans.

People in favor and against short-term loans agree that CABs 
provide a useful service to consumers in emergency situations; 
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however, consumer advocates argue that these loans are not in the 
consumers’ best interests.210 Applying strict usury laws to CABs, 
however, is not the solution because it would do away with the 
business completely.211 The Legislature should focus not only on 
regulating CABs with disclosures and licensing requirements,212 
but also on regulating the loans’ abusive features.213 

Municipal regulations provide “effective solutions” to preda-
tory lending;214 however, CABs circumvent these ordinances by 
advising consumers to get loans in other cities.215  Clearly, the 
short-term lending industry does not want to be regulated. Their 
attempts to evade federal, state, and local regulations demonstrate 
their ambitious and vicious lending practices. 

A non-profit policy and research organization argues that 
payday loan reform is threatened, because the industry makes 
large campaign contributions to lawmakers and political action 
committees.216 Are industry-financed lawmakers willing to 
regulate the payday loan industry?217 “Consumers are helpless 
against the combined power of lenders [which are] enhanced 
by their superior resources and their single-minded focus on 
credit-related issues.”218 Unfortunately, consumers do not have 
the power and money to hire lobbyists. They cannot make hefty 
campaign contributions, but they can vote.  How can consumers 
trust lawmakers who fund their campaigns with payday and title 
loan profits? 

The Legislature can regain consumers’ trust by letting them 
know that predatory lending practices will not be tolerated. With-
out specific regulations such as the ones established by the ordi-
nances and the proposed bills, consumers like Ms. Garcia will 
suffer the negative consequences of payday and title lending. 
The ordinances serve a good purpose and are neither unconstitu-
tional nor inconsistent with state law; therefore, instead of adopt-
ing laws limiting these cities’ regulatory powers, the Legislature 
should adopt bills similar to the ordinances. Providing the ordi-
nances’ protection to every consumer in Texas should be one of 
the Legislature’s main goals. 

*  Olivia M. Peña is a third-year law student at the University of 
Houston Law Center.
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