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TEACHING CONSUMER LAW, PART SEVEN

TEACH

ONSUMER LAW

By Alvin C. Harrell*

I. Introduction

On May 30 — 31, 2014 the Center for Consumer Law of the University of
Houston Law Center presented “Teaching Consumer Law in a Virtual World” (the
Conference), the seventh biannual presentation of a unique conference devoted to is-
sues in teaching consumer protection law.! The Conference Co-Chairs were: Richard
M. Alderman, Interim Dean, Dwight Olds Chair in Law and Director of the Center
for Consumer Law at the University of Houston Law Center; and Nathalie Martin,
the Frederick M. Hart Chair in Consumer and Clinical Law at the University of New
Mexico School of Law. The 2014 Conference was held at the Hilton Santa Fe His-
toric Plaza Hotel in Santa Fe, New Mexico. During the Conference, Dean Alderman
announced that the 2016 Conference will also be held in Santa Fe.
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The Conference is designed primarily for doctrinal and
clinical professors, adjunct faculty and others interested in teach-
ing consumer protection law, though there is also a heavy dose of
material for practitioners (largely from a plaintiff's perspective).
The 2014 Conference was held in cooperation with the Univer-
sity of New Mexico and the National Association of Consumer
Advocates (NACA), the latter being an organization devoted to
protecting consumers from unfair and deceptive practices. It
comes as no surprise that the focus of the Conference is on av-
enues (including litigation and regulation) for helping consumers
obtain legal redress against merchants and creditors.

Richard Alderman introduced the 2014 Conference
and Co-Chair Nathalie Martin. He announced his retirement as
University of Houston Law Center Interim Dean but noted that
he will continue as Director of the Center for Consumer Law and
a Chair of the Conference. The Conference will continue to be
held biannually with Santa Fe as the regular venue.

This article reports on the presentations at the 2014
Conference. As such, the focus is to describe the comments of
other speakers (always a risky endeavor); an effort has made to
separate instances where your author’s views are expressed. Your
author thanks the other speakers for their assistance in prepar-
ing this article but, as always, your author is responsible for any
errors and interested parties should not attribute specific com-
ments or views to a speaker without further, direct confirmation.

IL. Increasing the Prominence of Consumer Law and Influ-
encing Policy

A. Dee Pridgen

Dee Pridgen, the Carl M. Williams Professor of Law
and Social Responsibility at the University of Wyoming College
of Law, made the first presentation, as part of a panel entitled
“Increasing the Prominence of Consumer Law and Influencing
Policy,” recounting her choice of a law career as a means to influ-
ence and improve society. She reported that she was attracted
to academia as a means to promote social justice through teach-
ing and scholarship. She stressed that the latter need not be
dry and uninteresting (your author tried not to take offense at
that remark). She cited as examples Elizabeth Warren’s Making
Credit Safer,” and articles by Kathleen Engel and Patricia Mc-
Coy,’ noting that these articles contributed to development of
the Dodd-Frank Act.* She also cited: Seduction by Plastic,” which
contributed to the Credit Card Act; and Chris Peterson’s Payday
Lending in Military Towns,® which influenced amendments to the
Military Loan Act.

Professor Pridgen’s current project is to analyze studies
by “conservative” law professors attacking state consumer protec-
tion laws (UDAP laws) and alleging that the resulting lawsuits
are too costly and unpredictable. She said that these studies pro-

mote alternative model acts sponsored by the American Legisla-
tive Exchange Council (ALEC). She argued that these model
laws seck to eliminate private rights of action.”

Professor Pridgen argued that the ALEC proposals
would have the effect of eliminating private rights of action by:
reimposing a justifiable reliance requirement for misrepresenta-
tion claims; eliminating statutory damages, thus limiting damages
to out-of-pocket losses; eliminating consumer attorney fees unless
the defendant had a willful intent to deceive; requiring a showing
of ascertainable loss; constraining class actions; and imposing a
one year statute of limitations, or a limit of four years after the
“first instance.” She posited that Consumer Law teachers and
scholars can make a difference by writing and publishing on these
issues.

B. Prentiss Cox
Prentiss Cox is an Associate Professor of Law at the Uni-
versity of Minnesota School of Law, and previously served as As-
sistant Attorney General and Manager of the Consumer Enforce-
ment Division of the Minnesota Attorney General’s Office. He
posited that, to increase the influence of the academy, law schools
should increase the racial diversity of the teachers of Consumer
Law. In addition, he emphasized three points. First, he noted
that there are multiple ways teachers and scholars can influence
public policy, e.g., by:
* using scholarship to shift public perceptions and discus-
sion;
* identifying unfair and deceptive acts and practices
(UDAP) (as in Dee Pridgen’s article®);
*  projecting issues through the media;
* supporting law reforms (drafting, testifying, etc.); and
* litigating cases or assisting litigators.
Second, he noted that consumer law offers opportuni-
ties to engage directly in policymaking, because:
* consumer law matters to consumers, policymakers and
society;
¢ the Bureau of Consumer Financial Protection (CFPB)
is a relatively new regulatory agency devoted to expand-
ing consumer protection regulation, and this offers new
policy-making opportunities;
e there is an imbalance of resources, and the CFPB can
help counterbalance this;
e consumer advocacy centers offer other avenues to par-
ticipate; and
* the polarization of views on consumer law issues creates
opportunities for specialists to mediate between oppos-
ing views.
Third, to increase the prominence of the Consumer Law
course, Professor Cox suggested increasing the importance of
public service in academia as compared to teaching and publica-

cial Law
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tion. Such service could include: engaging in litigation; testify-
ing; and drafting legislation or regulations. This improves schol-
arship and increases the importance of the academy, bringing
together scholars and practitioners. He said that the Consumer
Law course should not mimic other parts of the academy, but
instead should seek to create its own unique role by combining
service and scholarship.

C. Peter Holland

Peter Holland is a Clinical Instructor in the Consumer
Protection Clinic at the University of Maryland Law School. He
cited Dee Pridgen’s Wrecking Ball article’ as a counterpoint to the
ALEC proposal."® He also opined that an imbalance of resources
can be addressed by dealing with the media. For example, he
described a call he received from the American Banker about debt
collection, explaining how he established a rapport with the re-
porter by helping the reporter cover his assigned topic. Professor
Holland suggested that academics make an effort to establish re-
lationships through the media office of the university -- to funnel
ideas to the media through this office. He pointed out that the
media is a free, powerful resource, and suggested that academics
cultivate relationships with reporters. In this regard, he offered
the following practical “rules”:

Rule 1: Ask the reporter: Who are you, what is your sub-
ject and deadline. Ask for submission of the reporter’s questions
in advance by e-mail. Respond by e-mail.

Rule 2: Do not respond spontaneously (your author has
found this to be excellent advice).

Rule 3: Clarify and specify what is on or off the record.
Agree on this before discussing any issue. Define what the termi-
nology means. Ask for your quotes to be submitted in advance
for your approval before publication. Otherwise, assume that ev-
erything is on the record. Specify that off-the-record material can
be used for background but not quotation or attribution.

Richard Alderman added a suggestion from the floor:
Be available to the media. He said they will continue to use you
as a resource if you help and respond to their deadlines. Report-
ers need more stories and more help, and more quickly than in
past. But, he said, think before you speak. He noted that the
American Association of University Professors (AAUP) offers in-
expensive malpractice insurance for academics, to protect against
defamation suits.

D. Jeff Sovern

Jeff Sovern is a Professor of Law at St. John’s University
in New York City. He covered three basic topics: First, writing
op-eds; second, how many schools teach Consumer Law?; and
third, the role of “elite” law reviews.

First, as to op-eds (e.g., newspaper editorials), he sug-
gested: Turn your law review article into an op-ed. More people
read op-eds, and law review editors like the prior (or subsequent)
media attention.

He then addressed how to write an op-ed, e.g., 70 Catch
a Creditor:"" Start with a human-interest story (e.g., from news
reports or hearing testimony). The downside to this approach
is that it may seem to be an isolated event; however, the author
can use statistics or other news articles to make the case that it
is a widespread problem. Then ask: Why did this happen? To
answer this question, it may be helpful to identify problems in
the marketplace or with existing law. Acknowledge the coun-
ter-arguments and explain why they are wrong. Then propose a
solution (e.g., via the courts, CFPB, Federal Trade Commission
(FTC), Congress). Then reach a conclusion: Refer back to the
story at the beginning, to tie it all together. All in 750 words or
less. Submit the op-ed to one place at a time.

36

Some op-eds hang on a “news-hook” while others are
“evergreen” articles. A news-hook article responds to a recent
news event. The risk is that it may get stale. Evergreen pieces do
not depend on specific news, but relate to continuing problems.
These have less risk of staleness; and if rejected, they can always
be sent to a blog. But many editors prefer op-eds that connect to
a recent event in the news.

Second, Professor Sovern addressed the role of the Con-
sumer Law course in law schools. He reported that fifty-five law
schools offer a course on
Consumer Law, while 119
(roughly sixty percent) do
not. Elite schools are no
more likely to teach con-
sumer law than non-elite
schools, and (as regards

He reported that
fifty-five law schools
offer a course on
Consumer Law,

his third point) elite law while 119 (roughly

reviews reflect this, de- SiXty percent)
spite the prominence of do not.

consumer law in the news

(e.g., the DoddFrank Act and CFPB, etc.). Professor Sovern com-
pared the number of articles on consumer law published in recent
years in the Harvard Law Review —where consumer law is taught,
and the Szanford Law Review — where it is not taught, and report-
ed that Harvard’s law review published considerably more about
consumer law than Stanford’s. Professor Sovern noted that one
lesson from this is that Consumer Law faculty may have difficulty
securing placements in elite law reviews.

David Landers opined from the audience that one so-
lution is for the school to develop adjuncts to teach Consumer
Law, since full time faculty may not want to do so (or may view
it as an inopportune career path). This allows an emphasis on
the importance of consumer remedies, but at the cost of reduced
scholarship.

ITII. Debt Collection Update

Dick Rubin is a nationally-known appellate law prac-
titioner with a record of success in the United States courts of
appeals. He discussed suing on time-barred debts,'? and the
“laundering” of bad debts.”® He reported that a common de-
fense argument is that the statute of limitations is an affirma-
tive defense that must be proved; however, he said this defense
has been rejected by courts under Fair Debt Collection Practices
Act (FDCPA) section1692e(5) -- which makes it a violation to
falsely threaten to sue.'* He also cited the recent decision in the
McMahon case,” holding that merely asking a consumer to pay
a time-barred debt is a FDCPA violation, even if the debt collec-
tor does not threaten to sue, because an offer to settle could lead
the consumer to think that litigation is threatened. The United
States Court of Appeals for the Seventh Circuit said its decision
conflicts with those in the Third and Eighth Circuits,'® but Rubin
argued that there is no conflict. He noted that the same issue is
pending in the Sixth Circuit.”” He noted that the split can be re-
solved by CFPB regulation, e.g., by requiring notice to the debtor
that the debt is timebarred and cannot be sued on.

Rubin also noted that the United States Courts of Ap-
peals for the Second, Third and Seventh Circuits have split on
what is needed for a consumer to “prevail” in order to recover
attorney fees under the FDCPA. He said the normal rule is, if
the plaintiff establishes liability, he or she gets attorney fees. The
amount may depend on the degree of success. In johnson v. Ea-
ton,'s however, the United States Court of Appeals for the Fifth
Circuit disagreed, creating a circuit split. In Marx v. General Rev-
enue Corp.,"” the United States Supreme Court held that the plain
language of the FDCPA, as codified at 15 U.S.C. section 1692k,
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requiring bad faith, is overcome by the general standard embod-
ied in Rule 54; Rubin said the same result may attain to reject
the Johnson rationale since the circuits that permit an award of
fees and costs without any award of actual damages do so because
of the general federal rule allowing an attorney fee award to the
prevailing plaintiff once legal liability is established. He opined
that the Johnson v. Eaton split may also go to the Supreme Court.

As regards the FDCPA disclosure requirement at 15
U.S.C. section 1692g (requiring at least thirty days notice), Ru-
bin predicted that a CFPB rule will provide model language. For
now, there is a split between the Third and other Circuits.”® A
question is whether following the plain language of the FDCPA
is required. The Third Circuit said no; other Circuits have said
yes.?!’ He also noted that there is a three-way split as to whether
collector-to-debtor’s attorney communications are covered by
the FDCPA.# Yet another question is whether a consumer can
sue for FDCPA violations in bankruptcy.® Again, the courts are
split.* Also unresolved is the issue of the least versus unsophisti-
cated consumer.”

IV. What's New with the FTC?

Lesley Fair is a Senior Attorney with the Federal Trade
Commission (FT'C) Bureau of Consumer Protection. She began
her presentation by noting that 2014 is the 100th anniversary of
the FTC. She addressed four illustrative areas of major interest to
the FTC:

*  financial services for low income consumers;
e deceptive health and safety claims;

e privacy rights; and

*  new technology.

Fair cited several examples of evolving financial “scams,”
e.g., text messages sent to collect debts. Another example is the
case where a debt collector faked a caller ID to impersonate Ed
McMahan. In yet another case noted by Fair, a subprime auto
creditor was sued by the FTC as both a creditor and debt collec-
tor. She also cited the issue of tribal payday loans, noting that a
court rejected tribal protection for these loans in a recent CFPB
case. She noted that these are challenging, resource-intense cases.
Fair also reported that the FTC is stepping up its auto credit scru-
tiny, citing a case where the advertised car price was after a down
payment of $5,000. She also described a new website: consumer.
gov. It is designed to be easy to read and helpful to nonEnglish
speakers. The FTC is also seeking coalitions and outreach with
the legal services community.

Journal of C &C cial Law

Deceptive Health and Safety claims are another current
focus. Companies are expected to have scientific bases for their
claims. The FTC works with state attorneys general and private
legislators in these cases. Visual representations must be accurate
and substantiated. “Blurred lines” problems include advertise-
ments that look like news items. Fair noted that this is not a new
issue, it has been around since 1917. Consumers have a right to
know if they are seeing an advertisement. Also, paid endorse-
ments need to be disclosed as such, not presented as unbiased
news reporting.

New technology is receiving increased attention. Some
people may think this is only for the wealthy, but in fact the
smartphone is a lifeline for the poor. This raises new consumer
protection issues, e.g., phony virus alerts impersonating a tele-
phone servicer. Clicking in response triggers charges. Kids apps
allow minors to buy things without their parents’ knowledge (see,
e.g., the Apple FTC settlement®). Smartphones are increasingly
being used as payment devices, and this also raises new concerns.”
A basic FTC position across these issues is: If effective disclosures
cannot be given, don’t do it -- the ad should not be run.

At the time of the Conference, the FTC report on Data
Brokers was just out,”® covering the “Internet of Things,” e.g.,
including cookies in computers of household appliances, which
report data over the Internet to other computers. Ms. Fair also
mentioned the Aaron Rents case:® This involved rent-to-own
laptops that included software to identify the consumer’s loca-
tion and activate a web cam to film the consumers without their
knowledge and without notice.

She suggested ways that academics and the FTC can
work together, noting that the FTC welcomes scholarly publica-
tions. Academics also can: file public comments; attend FTC
workshops; get free FTC consumer materials for consumers; sub-
scribe to the FTC blog; and use FTC case studies.

V. Economic Justice and Consumer Law

A. David Lander

David Lander is a Partner in the St. Louis law firm of
Greensfelder, Hemker, & Gale, and an Adjunct Professor at Saint
Louis University School of Law. He noted the connections be-
tween consumer law and economic justice, and suggested the
need for integration of the latter into the Consumer Law course.
He teaches a course on the history of consumer credit and its
influence on society, and a separate policy-oriented course on eco-
nomic justice. He noted that there are four basic models
for consumer protection: free markets; “soft” paternal-
ism; “hard” paternalism; and prohibition. He said that
issues of economic justice may influence which alterna-
tive is chosen.
Professor Lander emphasized the importance of looking
at the supply as well as the demand for credit. He cited
a casebook on economic justice,’® which now includes
materials on consumer law.

B. Kathleen Engel

Kathleen Engel has taught three courses at Suffolk Uni-
versity Law School in Boston: Credit and Catastrophe
(focusing on the financial crisis); Comparative Finan-
cial Regulation (how the crisis played out in different
countries); and Consumer Credit.> The goal in each
is to teach the financial crisis by emphasizing the links
between consumer protection and the financial system,
taking into account consumer behavior, incentives and
systemic effects. She noted that consumer law is not a
sideshow, but rather a central issue in the economy.
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Professor Engel organizes her Consumer Credit course
topically. Examples of topics include mortgages, auto loans and
credit cards, all of which are important in our understanding of
finance and the economy. After introducing the students to each
topic--usually with materials she has assembled, she asks: what
rules exist and what rules are needed? These open-ended ques-
tions engage the students with the material, and make them think
not just about what the law says, but also what protection they
believe the law should provide. As part of the discussions, Prof.
Engel directs exploration of the economic and social impacts of
consumer credit products, e.g., student loans.

The courses are not conducted as lectures or like a semi-
nar. Professor Engel uses powerpoint presentations to introduce
concepts and then asks questions to generate class discussion. The
students do group work in class and also have assignments outside
of class that involve applying concepts and evaluating the law.
One of the students favorite assignments involves going into the
community to inquire about credit transactions. Students visit
payday lenders, tax refund companies, banks to learn about bank-
linked credit cards, and other providers of credit.>* They have to
write up their experiences and assess whether the credit providers
violated any consumer laws.

Prof. Engel discussed the importance of students learn-
ing statutory analysis. In her experience, students come to the
class with very little experience in taking deep dives into statutes.
Because of this, she gives the students many opportunities to de-
velop these skills.

Professor Engel cited challenges with her approach to
teaching consumer credit, including the fact that payday and
auto title lending are important in consumer law, but have noth-
ing to do with the financial crisis. Another problem is that law
students don’t know how to study or prepare for the exam (it is
more like a graduate school class).

For the exam, Professor Engel sometimes provides cop-
ies of real loan documents and a state law, and asks: Does this
loan comply with the state law? She typically partners a question
like this with a question that requires students to analyze the con-
nections between certain credit products and the larger economy.
The exam typically consists of ten true/false questions with expla-
nations. The students receive points for: the correct answer; iden-
tifying the law; and analyzing it correctly (these are in addition to
the two essay questions). The true/ false questions primarily focus
on statutory analysis.

C. FollowUp Discussion

Professor Lander described a class he teaches on Federal
Reserve Board surveys. It is a one-hour class and includes con-
sumer sentiment surveys. He said that schools should not ignore
the importance of the revolution in consumer finance.

Professor Engel noted that she brings in guest lectur-
ers who cover consumer issues, e.g., Assistant Attorneys General,
legal services attorneys, and private practitioners. The students
become very excited about practicing in the field, but she queried:
how do we provide jobs for all of these graduates?

Professor Lander also described his consumer bankrupt-
cy course, noting that it has changed to increase the emphasis on
bankruptcy as a consumer protection tool (with reduced empha-
sis on issues such as preferential transfers).

VI. Virtual Currency Update

Julie Hill is an Associate Professor of Law at the Uni-
versity of Alabama. She described the increasing use of Bitcoins
and other virtual currencies as a payment mechanism, noting that
current laws are not drafted to deal with these issues.?

Professor Hill raised the initial question: Whart are virtu-
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al currencies? She
noted that vir-
tual currencies are
electronic  medi-
ums of exchange,
but are not legal
tender. They
arose from on-line
computer games,
used for keeping
score with curren-
cies initially not interchangeable into dollars. Some games then
allowed the currencies to be bought and sold, for dollars. Crypto-
currencies were the next stage, e.¢., Bitcoin, allowing an exchange
between bitcoins and dollars, unrelated to a computer game. This
allows the bitcoins to be used for payment in private transactions.
Bitcoins were developed from a published paper using computer
programs, with numerous variations.>* Bitcoins in “circulation”
now total over $5 billion.

Professor Hill described how Bitcoins work. Bitcoin us-
ers see an app that allows their use as a payment mechanism. The
program substitutes for a bank, in essence assuring that the same
money is not spent twice. A central ledger assures security and
anonymity. The program is the financial intermediary. Bitcoin
“miners” create the entries that assure security, in return for re-
ceiving new bitcoins. There are development teams and Bitcoin
exchanges that convert bitcoins into real currencies and vice versa.

Criminal law issues identified by Professor Hill include
counterfeiting®® and money laundering.*® Concerns that virtual
currencies will be treated as illegal counterfeits have receded, but
the use of virtual currencies to facilitate other crimes is a con-
cern. In this respect, Bank Secrecy Act (BSA) issues predominate.
Money services businesses are subject to special rules. Is dealing
in virtual currency a money services business (MSB)? The De-
partment of Justice (DOJ) says the user is not a MSB, but that a
Bitcoin exchange is a MSB, subject to the BSA.*” The DOJ made
this point clearly when it arrested and convicted Charlie Shrem
(then vice president of the Bitcoin Foundation) for facilitating
money laundering through a Bitcoin exchange.?®

Tax law is also a major issue. Under tax law, bitcoins are
now treated as property rather than currency.® Therefore, any ap-
preciation in value is a capital gain when spent. Multiple and me-
ticulous recordkeeping is required for numerous small transactions.

Professor Hill noted that Bitcoin issues do not fall eas-
ily within the existing bank regulatory systems. Federal Reserve
Chariman Janet Yellen has noted that Bitcoin is “a payment in-
novation that is taking place entirely outside the banking indus-
try.”® Moreover, due to regulatory efforts aimed at third-party
payment processors, banks may be hesitant to offer bank accounts
to Bitcoin exchanges.!

Finally, securities and consumer protection laws do not
squarely cover Bitcoin, or Bitcoin transactions.

At this point, using bitcoins is legally and economically risky;
bitcoins can have a volatile value. One other thing is clear, however:
'The creator of Bitcoin is smart, publicity shy, and unknown.

Professor Hill raised the
initial question: What
are virtual currencies?
She noted that virtual
currencies are electron-
ic mediums of exchange,
but are not legal tender.

VII. Consumer Credit Update - Ten Things We Need to Teach
Our Students (About)

Your author presented a paper titled as above, in-
tended to highlight current issues that arguably deserve atten-
tion in a Consumer Law course. This, of course, suggests again
a root problem for academics teaching Consumer Law, discussed
through-out the Conference: What to include in the Consumer
Law course, given a modern legal environment overflowing with
legal issues and controversies? Your author’s program materials
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and presentation offered one view selected from an avalanche of
potential topics.

It can be noted that this also illustrates the crux of a
modern controversy, or at least a dilemma: Is there too much
law? Some lawyers (and academics) of course would like to
have more law, and the more complex the better. Advocates of
a regulatory approach always can find problems that need atten-
tion, creating a dynamic that favors increased regulation. This
is not limited to the plaintiffs’ side (although more and increas-
ingly complex laws and regulations obviously offer greater po-
tential for violations and litigation); some defense lawyers also
associate legal complexity and increased regulation with their
own interests and livelihood. We are all entitled to advocate
policies that we favor, for whatever reason.

But this modern trend reinforces an age-old conun-
drum for Consumer Law academics, as probably all of us recog-
nize the inability to cover everything in an adequate manner in a
law school course (even if we could know and understand it all).
Indeed, this has been a continuing theme since the beginning of
the Teaching Consumer Law Conferences. Hence, the inevitable
quandary: What to put in and what to leave out? This can be par-
ticularly difficult with regard to emerging and cutting edge issues,
which may turn out to be “the next big thing” or, alternatively,
much ado about nothing. To some extent all of the speakers at
the Conference addressed this; your author’s presentation merely
added one more voice to the chorus.

Your author highlighted ten current issues that arguably
deserve at least some attention in a Consumer Law course, while
recognizing that others will disagree and/or have their own lists.
And of course, some academic courses are directed at more nar-
row segments of the law that may exclude the broad reach of this
list. Your author’s list of issues and developments is essentially as
follows:

*  The demise of private subprime lending;*

*  the impact of expanded regulation on the availability of
consumer financial services;*

*  developments affecting private student lending and for-
profit schools;*

* federal regulation of debt collection;*

* regulation of the Internet;?’

*  the TILA/RESPA integrated disclosure rule;*®

e  increased consolidation in the financial services indus-
try;®

e cybersecurity, privacy, identity theft, and electronic
money;”

*  CFPB initiatives regarding vehicle sales finance and fair
lending;*' and

*  the limited but continuing vitality of contract law and
party autonomy.>

While one would not expect much in the way of agree-
ment on any of these issues, some of them were covered elsewhere
in the Conference presentations and materials (suggesting some
consensus, at least as to the relevance of those issues). Your au-
thor’s perspective on these issues probably differs from that of
many others, ¢.g., with regard to the extent that laws and regula-
tions are having dramatic effects on the structure of the consumer
finance industry, consequently affecting the cost and availability
of financial services. While your author believes that the full
range of such matters deserves consideration in any public policy
debate (and in the Consumer Law course), the focus of the pre-
sentation was merely an effort to identify broad areas of current
or important legal developments.
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VIII. View from the Trenches

A. Richard Feferman

Richard Feferman is a partner in the New Mexico law
firm of Feferman & Warren, and the 2013 recipient of the Na-
tional Consumer Law Center’s Vern Countryman Consumer Law
Award. He addressed the issue of access to the courts, opining
that arbitration and classa ction waivers currently constitute the
greatest threat to private consumer rights.

He also addressed the problems associated with sales of
damaged used vehicles. He argued that it is common for dam-
aged vehicles to be sold to consumers without disclosure of the
damage, observing that private actions are needed as a remedy.
He offered the following scenario: The salesman verbally denies
that there is damage, or the vehicle sales contract discloses a “pos-
sible salvage title.” A salvage title is not provided because the
certificate of title has been “laundered,” and the dealer denies any
knowledge of this. But the consumer cannot trade-in the vehicle
because it is later discovered that the car has been wrecked or suf-
fered other damage.>

Feferman suggested that the consumer should sue the
selling dealer for fraud and misrepresentation. Often there is
physical evidence of the damage, but the dealer has withheld the
documentation. The consumer’s attorney should talk to the prior
owner, who may report that the dealer gave him or her a reduced
trade-in allowance due to the damage. Also, Feferman suggested
that the consumer’s attorney subpoena documents from CAR-
FAX. If there is an arbitration clause, he suggested the use of
arbitration to get the needed documentation. He said that sev-
enty percent of these cases also involve the TILA. Nonetheless, it
seems to your author that improved disclosure of “title brands,” as

provided in UCOTA, also would also help.

B. Cary Flitter

Cary Flitter practices consumer law in Pennsylvania and
New Jersey, and serves as Adjunct Professor at Temple University
Beasley School of Law in Philadelphia and Widener University
School of Law in Delaware. His Consumer Law course covers
only private remedies. Three primary examples: the FDCPA;
the Telephone Consumer Protection Act (TCPA);> and the Fair
Credit Reporting Act (FCRA).”* He noted that there are only a
small number of consumer lawyers in each state, despite the high
demand. Fees-hifting provisions, e.g., in the FDCPA, TCPA and
FCRA, help to solve the funding problem for consumer plain-
tiffs. He cited as a problem the scenario of a collection agency
masquerading as a law firm. He noted that the consumer may
need a remedy outside the FDCPA, and suggested the possibility
of restitution based on an unjust enrichment argument. He said
a case is pending on this issue.

He also mentioned another case of interest: a FDCPA/
privacy case where his firm challenged the standard practice of
displaying the consumer’s account number above the consumer’s
name and address on routine debt collection correspondence.
Flitter noted that most prior litigation under 15 U.S.C. section
1692f(8) had been dismissed due to bad facts, and initially his
case suffered the same fate. However, subsequent to the Confer-
ence the United States Court of Appeals for the Third Circuit
reversed, holding that the account number practice implicates
consumer privacy, a core issue under the FDCPA.

C. Ira Rheingold

Ira Rheingold is Executive Director of the National As-
sociation of Consumer Advocates (NACA), a cosponsor of the
Conference. He began by saying it was a pleasure to be in a room
with academics who use reason, as compared to the political rhet-
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oric in Washington D.C. He noted that there were those who
tried to warn of the 2007 — 2008 financial crisis, and said that for
a while after 2008 the banks were quiet. Now, however, he said it
is like the financial crisis never happened; the same lobbyists are
still there, urging resumption of the old ways. Rheingold stated
that the House Financial Services Committee wants to repeal the
Dodd-Frank Act but has lost that fight. He said the Dodd-Frank
Act was the first productive consumer protection law passed in
twenty-something years. He predicted that the CFPB Arbitration
Study will provide empirical information to support CFPB restric-
tions on arbitration, but noted that a brutal fight will result.

As to residential mortgages, he opined that “all rational
thought is gone.” He queried: What will mortgage origination
look like over the next ten years? He said that what is needed is
expanded affordable housing programs from Fannie and Freddie.
Rheingold noted that European housing markets are different
from those in the U.S.; they don’t worry about home ownership,
instead providing other safety nets so that consumers don’t need
to own homes as a wealth-building device. Housing is used to
solve other problems in the U.S., as a substitute for a safety net
(e.g., providing financial security). He said that mortgage origi-
nation, servicing and foreclosure rules need to be used to protect
consumers but this is not being considered in Washington.

IX. Consumer Law from an International Perspective

A. Joasia Luzak

Joasia Luzak is an Associate Professor at the Institute of
Private Law at the University of Amsterdam and a member of the
University’s research institute, the Centre for the Study of Euro-
pean Contract Law (CSECL). Her discussion focused on the Fu-
ropean approach to consumer privacy. An issue is: how to provide
clear and comprehensive information on the issue of “cookies,” as
required in Europe.”® Online service providers need guidance.
She said that some cookies can be helpful, in storing informa-
tion to facilitate consumer choice, but others are not. Disclosure
and consent are required, along with an option to renege. The
European Union (E.U.) Article 5(3) ePrivacy Directive requires
informed consent in advance. But not every E.U. member state
accepts the opt-in
principle;  some

One of the terms agreed

to states that the con-  stll require con-
sumer was selling his SuTrélerf,éo Z{}Z‘Zﬁie
or her soul and would Professor  Luzak
submit to torture by fire ;ﬁ‘tiic‘ehszezspizva(%
upon defaulit. Apparent' attract the atten-
ly this was not enough  tion of the reader;
to capture the attention @ rubfully re
of most readers.

veal the privacy
policy; and (3) be
understandable,
i.e., “Privacy for Dummies.” The purpose should be to inform,
not provide substantive legal protection. Current policies are di-
rected at the age sixteen reader level, but half of the consumers in
the U.K. read at the age eleven level.

She reported that Dutch guidelines are not specific. The
U.K. guidelines require the notice to: have an adjustment to the
level of the reader; explain the purpose of the cookies used; dis-
close any third-party sharing; have a layering of information; and
be designed so that the disclosure is prominent.”® But the U.K.
guidelines are not yet being enforced, and even then they will be
enforced only in response to complaints, and authorities will give
violators a second chance.”” Other problems cited by Professor
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Luzak include a lack of standardization and enforcement, and un-
clear rules.

She cited a British study that set up a website to see if
consumers read terms and conditions -- the consumers who read
the terms would see that opting out would earn them a gift cer-
tificate. Very few consumers checked the box as needed to receive
the gift certificate. This may suggest that few consumers cared
enough to read the disclosures. Professor Luzak also reported that
one of the terms agreed to stated that the consumer was selling
his or her soul and would submit to torture by fire upon default.
Apparently this was not enough to capture the attention of most
readers.

B. Jacolien Barnard

Jacolien Barnard is a Senior Lecturer at the Depart-
ment of Mercantile Law at the University of Pretoria in South
Africa. She addressed the search for the “ordinary consumer” in
a multicultural society. She noted that it is important to talk to
consumers in a language they understand. The new South Africa
Consumer Protection Act (the Act) is an umbrella law, providing
comprehensive coverage with a focus on vulnerable consumers.
It is the first South African law protecting fundamental consumer
rights.

Under the Act, the consumer has a right to notices and
information in plain language, with average intelligence level and
literacy content, significance and importance. South Africa has
eleven languages. There is not yet any case law guidance, thus
legal writers are important. Simple language in notices is impor-
tant, so that it can be understood by consumers without a dic-
tionary or lawyer. The format should make the notice prominent.
Jacolien said the common law assumes equal bargaining power,
but this is often not the case with South African consumers.

The average literacy level in South Africa is grade seven.
Moreover, the ordinary consumer concept may differ for different
types of transactions. She said that South Africa generally looks
to the E.U. standards regarding such things as: vulnerable con-
sumers; mental or physical infirmity; age; and credulity.

C. Trish O’Sullivan

Patricia (Trish) O’Sullivan is a Business Law Lecturer in
the School of Accountancy at Massey University, Albany Cam-
pus, Auckland, New Zealand. Her topic was online shopping
in New Zealand and Australia -- specifically the incorporation of
terms into online shopping contracts. She conducted the follow-
ing empirical research to determine how terms are being incorpo-
rated into online shopping contracts in practice: She posed as a
consumer and shopped, up to the point of payment, after creat-
ing an online account. She then recorded whether the method
used to incorporate terms was a “click-wrap” or “browse-wrap”
and noted the number of words in each set of terms. Typically “on
site” shoppers do not agree to the terms before the sale; but it is
easier to do this in online transactions.

Common law rules on incorporation of terms in a signed
contract provide that the parties are bound even if they don’t read
the terms and if terms are not signed they may be incorporated
by sufficient notice.®’ The common law also recognizes the effect
of a change-in-terms notice.®> “Click-wrap” and “browse-wrap”
terms are commonly used in electronic contracts (giving rise to is-
sues regarding the adequacy of notice).”> This requires prominent
disclosure before agreement.

“Click-wrap” essentially means the consumer is re-
quired to indicate consent to the contract terms by checking a
box or clicking “I agree” prior to entering payment information;
“browse-wrap” essentially means the link to view the terms and
conditions is disclosed at the bottom of each webpage, typically

Journal of Consumer & Commercial Law



in small print.** A Robert Hillman survey of ninety-two law stu-
dents indicated that only about four percent read the full terms
and conditions in the contract.”® Unusual or onerous terms may
require enhanced disclosure.*

Results of the survey indicate that websites using
browsewrap disclosures typically put the link to the terms at the
bottom of the page without further reference to the terms, and
this is not sufficient notice. In New Zealand, fifty-two percent
of the retail websites in the survey used browse-wrap; in Australia
sixty-eight percent used browse-wrap. The combined results for
New Zealand and Australia showed that sixty percent of the fifty
websites reviewed used browse-wrap. O’Sullivan opined that this
method does not provide sufficient notice to consumers.

In addition, different terminology is sometimes used to
describe the same crucial terms. In Spreadex Ltd v. Cochrane” a
child created a $60,000 deficit in trading securities on a website.
Click-wrap was used to incorporate the terms but the court said
that the notice given was insufficient due to the excessive number
of words in the terms and the fact that there were four separate
documents containing terms. O’Sullivan said this suggests that
even click-wrap may not provide sufficient notice.

X. Making the Most of Consumer Clinics

A. Mary Spector

Mary Spector is an Associate Professor of Law and Co-
Director of the SMU Dedman School of Law Civil Clinic (the
SMU clinic). Her subject was: integrating research into the clinic
curriculum.

The traditional clinic model is to provide service to the
community by having students work with clients under faculty
supervision, while training the students in practical skills.®® The
SMU clinic conducts a general civil practice, including home and
auto repairs, identity theft, debt collection, etc. Professor Spec-
tor said the consumer’s credit report often plays a central role.
The client may ask: How will settlement affect my credit report?
An answer is that the clinic can help, e.g., students can help the
consumer rent an apartment despite a flawed credit report. But
on reflection, clients may need more going forward. Professor
Spector queried: What else can be done?

The SMU clinic Credit Reporting Project is designed
to address this. It includes: (1) community outreach; (2) direct
assistance (e.g., helping to pull credit reports for consumers); (3)
talking to consumers about the accuracy of their credit report (a
seventy percent error rate was found); (4) research; and (5) policy
advocacy -- using data from the project and sharing it with other
advocates.

An inherent challenge for clinics is to get the right
cases for students to handle. The Credit Report Project
generated such cases, based on data from the survey, e.g.,
helping consumers who could not get their credit reports.
The Credit Report Project indicated a fifty-five percent
to sixty-six percent to eighty-three percent success rate in
consumers seeking a credit report. The survey questions
allowed consumers to achieve a better success rate, and im-
proved the project.

B. Max Weinstein

Max Weinstein is a Senior Clinical Instructor on
Law in the Predatory Lending/Consumer Protection Clinic
at the Legal Services Center of Harvard Law School (the
Harvard clinic). He began by noting that clinical teach-
ing by representing consumers can expand the nonclinical
curriculum. Bankruptcy, foreclosure, and debt collection
issues are common parts of the practice in a clinic; observers
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have noted that the student loan debt burden is a factor in some
of these cases. Many students are mired in debt for useless aca-
demic programs. Student loan debt now exceeds $1 trillion, and
is the largest category of consumer debt. Federal student loans
are not considered in “default” for 270 days; but federal student
loans are subject to nonjudicial garnishment. These loans are dif-
ficult to discharge in bankruptcy.”

The Harvard clinic has a program designed to address
predatory student loans: It targets for-profit schools, and the se-
curitization of student loans. This provides practical practice op-
portunities for students. Policy advocacy also benefits from this
experience. There is also a law school course at Harvard devoted
to student loans, with doctrinal teaching derived from the clini-
cal experience.

C. Karen Meyers

Karen Meyers is an Assistant Attorney General and
Director of the Consumer Protection Division for the Office of
the New Mexico Attorney General. She addressed the intersec-
tion between practice, policy and learning, including efforts to
educate the public. This helps to develop regulations to respond
to changing needs in the marketplace. New Mexico programs
include: externships; clinics; and a government lawyering clinic.
A goal is to increase collaborations for consumer rights. She said
that law schools are a good resource for these efforts, and vice
versa.

She raised a question relating to clinics as a teaching
tool: Do clinic cases allow students to achieve a lawyer perspective
re systemic problems, or do they limit the lessons to individual
issues and cases? She opined that the expanded sharing of infor-
mation helps to achieve a larger perspective. A goal is to identify
where practice, learning and policy overlap. She cited as an ex-
ample a case where the refinancing of installment loans became
a series of interest-only loans because the consumers could not
afford the pay-
ments. Attorney
General  data
on this type of
problem can in-
form the clinic’s
representation
of consumers. A
student-focused
symposium
could  further
share this infor-
mation.
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Assimilating the information with a focus on systemic effects
would benefit both the Attorney General and law school clin-
ics. It also would provide benefits regarding: enforcement actions
(state and federal); shared research; critical legal analysis; expert
testimony; and training Attorney General attorneys.

D. Ted Mermin

Ted Mermin teaches Consumer Law at the University
of California Berkeley (UCB) School of Law and is Senior Advi-
sor to the Consumer Justice Clinic at East Bay Community Law
Center. He also directs the Public Good Law Center. He left
a previous position as Deputy Attorney General (DAG) at the
United States Department of Justice to teach consumer law to
the Prime Minister of Thailand at UCB. He said the biggest issue
for the clinic is credit card debt collection by debt buyers, and
as DAG he needed to answer these questions. He now teaches
a Consumer Protection Law course at UCB, “keeping it real” by
conducting field trips to check cashers, the meat department at
a supermarket, and a car dealer. Students conduct research and
writing projects; there is no exam. Research papers result, and
some are published in law reviews. He also files amicus briefs in
consumer cases, drafted by students.

One issue is how to expand the effects of these programs
on campus. His suggestions include: Form a student group; offer
more courses on consumer law; have students petition for a course
with a particular adjunct teacher; encourage alumni involvement
(e.g., by meeting with alumni groups); have a speakers program;
make connections with local practitioners; create a skills-oriented
course (e.g., How to Run a Consumer Law Practice); sponsor and
support legislation.

XI. Report by Richard Alderman — People’s Law School and the
Center for Consumer Law and Consumer Complaint Center

Richard Alderman introduced the second day of the
Conference, noting again the positive response to the Santa Fe
venue and describing current activities of the Center for Consum-
er Law (Center), including a new Consumer Complaint Center.

He discussed the “law for the lay-person” programs the
Center conducts and reported that more than 55,000 people have
attended the sessions of the “People’s Law School.” Richard ex-
plained that these programs are very good for developing relation-
ships between the community, the law school, and the bar, and
offered to assist anyone who is interesting in starting a “People’s
Law School” at his or her institution.

He also discussed the new Consumer Complaint Center
(CCC), and the “Consumer Dispute Resolution” course at the
University of Houston Law Center. The course places students
with the CCC to assist consumers with their disputes. The Center
receives approximately 300 - 400 complaints a month and works
with consumers and the other party to resolve the dispute. The
CCC does everything short of filing suit. Richard explained that
the program has had great success in resolving disputes, and offers
students an opportunity to learn consumer law, while engaging in
client counseling and informal mediation.

XII. Class Action Update

Lonny Hoffman is the Associate Dean and Law Foun-
dation Professor at the University of Houston Law Center. He
reported that the last two years have been “pretty rough” for class
action plaintiffs, with the United States Supreme Court decisions
in ltalian Colors and Concepcion.” But there are other important
recent developments.

Dean Hoffman began by citing some history: Since
1997, the Supreme Court has tightened the requirements for
class actions.”” In Walmart,”* the Supreme Court rejected class
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certification. Then in
2013, two cases ad-
dressed the material-
ity and predominance
requirements.”

When a
plaintiff alleges that
a class of consumers
relied on a false ad-
vertisement or injury, the defendant may argue that there is no
commonality because of different suffering levels, e.g., factual dis-
similarities. Amgen raised a fundamental issue: Does materiality
have to be proved at the class certification stage? The Supreme
Court held that, i.e., all will fail or prevail in unison. But this did
not increase the class certification requirements. Then in Com-
cast v. Behrend,’* Justice Scalia seemed to move toward a stricter
interpretation. This continued in Walmart, taking back some of
what Amjen suggested. Comcast said a class needs two things: (1)
a common injury; and (2) the damages must all derive from the
same injury. Thus, the plaintiff must prove commonality as to
both the liability and the remedy (i.e., the remedy must match the
liability). This raises the possibility of single-issue classes, a trend
that is likely to increase.

There is also a trend toward a Rule 23 requirement of as-
certainability, i.e., all class members must be ascertainable at class
certification. Carrera v. Bayer” articulates this, to protect absent
class members. This may require a dilution of claims.

Dean Hoffman argued that the role of class actions
is endangered by this focus on the injury, because class actions
also serve a role in discouraging wrongful behavior, and avoiding
windfalls to wrongdoers. He said that deterrence, not only the
remedy, should be a key factor.

One major change not seen in 2013 concerns the Fair
Labor Standards Act (FLSA), which creates a private right of ac-
tion (including a class action) to enforce claims to pay for employ-
ee overtime (but requires an opt-in by class members). This opt-
in requirement limits FLSA class actions. In 2011, when Walmart
reduced other class actions, some plaintiffs switched to arguing
that Rule 23 applies to the FLSA, overriding the FLSA limitation
to opt-in members. However, the Fifth Circuit rejected this argu-
ment.”®

Dean Hoffman began
by citing some history:
Since 1997, the Su-
preme Court has tight-
ened the requirements
for class actions.

Nonetheless, Dean Hoffman noted, a singular truth re-
mains with regard to collective actions -- class certification is the
crucial stage, and is essential to class actions as a private remedy.

XIII. Innovative Teaching

A. Mark Steiner

Mark Steiner is the Godwin Lewis PC Research Profes-
sor and Professor of Law at South Texas College of Law. He be-
gan by noting that Consumer Law is on the Texas Bar Examina-
tion each year: the bar exam subject includes the Texas Deceptive
Trade Practices Act, the Texas Debt Collection Act (TDCA),”
FDCPA and Texas Insurance Law. He said that Consumer Law
is taught three-to-four times each academic year at South Texas,
with a full enrollment each time. His course materials include a
chapter on debt collection, with excerpts from twenty-one cases,
articles, and media reports.

Professor Steiner said the second greatest outrage
among students in the class is the poor evidence commonly of-
fered by debt buyers. He also raised two questions for law teach-
ers: Who is acting like a lawyer in class; who is doing most of the
talking? The professor or the students? Professor Steiner em-
phasizes the latter, using problems (his materials have seventy-
five problems, allowing coverage of fifteen problems and student
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recitations per class). He bans laptops.

Professor Steiner noted that the FDCPA and TDCA
definitions and scope provisions are different (e.g., this affects
when lawyers and creditors are debt collectors). His approach
is to raise the problem, and ask the students for their best argu-
ments, including the crucial: why?

B. Ashok Patil

Ashok Patil is a Chair Professor of Consumer Law and
Practice for the Ministry of Consumer Affairs, Government of
India. His discussion addressed teaching a Consumer Law course
in India, with a focus on misleading advertisements, including
an explanation of professional and consumer legal education in
India. India has a federal system of government, with national
law that is implemented by the states. There are exclusive court
systems at the state and federal levels for consumer law; he said
that sometimes implementation is weak at the state level.

Class actions are viewed as public interest litigation.
The Consumer Law course includes a class field trip for students
to buy and use advertised cosmetics for two months, typically
with no result, suggesting that the advertised claims were false;
the students then notify the companies and ask for a response.
Then the students file lawsuits in consumer courts. These courts
provide simple procedures, and the students can represent them-
selves. Company lawyers sometimes threaten the students or of-
fer gifts to settle, and sometimes even threaten the school. This
research was submitted to the consumer protection agency, which
held conferences and has urged law reform. Professor Patil is
drafting a proposed amendment.

The goals of the exercise include: consumer law reform;
education of the students; and to provide the students with prac-
tical experience.

C. Monika Jagielska

Monika Jagielska is the Dean’s Deputy on International
Co-operation, Faculty of Law and Administration, and Associate
Professor of Private and International Law, at the University of
Silesia in Katowice, Poland. Her presentation focused on teach-
ing consumer law in formerly socialist countries -- using Poland
as the example. She reported that some problems are common
throughout much of the world. Common issues relate to, e.g.,
Bitcoins and other virtual currencies, and privacy. She then de-
scribed how consumer law developed in the formerly socialist
countries of Eastern Europe.

The collapse of the Iron Curtain led to the development
of consumer markets. In the 1970s, there was a single civil code
in Poland, with no consumer protections; these were viewed as
being unneeded in a nationalized economy. There was a basic
structure of protective legal concepts, somewhat similar to the
West, including standard contract terms and a right to with-
draw, but reality did not reflect these basic consumer rights or
the schoolbook mythology. By the 1980s, the results had become
clear: There were no goods on the shelves, and there were lines for
food. Consumer goods were largely unavailable, so there was no
use for consumer protections. Citizens did not trust government
authorities for consumer protection or anything else.

In the 1990s there was a transition from socialism to
a free market. The old rules were rejected. Consumer protec-
tion was introduced into the civil code, but many consumers were
unprepared and suspicious of the law. There remained a lack of
trust in government. Consumer Law was introduced in schools.
Many consumer scams were evident, including misrepresentation
and bad contracts, because citizens had no background or experi-
ence with such transactions. The courts also lacked the needed
experience.
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The twenty-first century brought accession to the E.U.
and E.U. consumer directives, requiring changes in the civil code
including separate consumer laws. This represented a major
change in Polish law; the only debate was the timetable, not the
merits of the change. It was a massive challenge to integrate the
E.U. directives into existing Polish law -- and it was not always an
improvement. Professor Jagielska said that, even today, many Pol-
ish citizens do not understand consumer law and still don’t trust
the government.

XIV. Consumer Arbitration

Theodore (Teddy) Rave is an Assistant Professor of Law
at the University of Houston Law Center. He began by sum-
marizing the Federal Arbitration Act (FAA).”® He noted that ar-
bitration is a creation of contract; if there is no contrac, there is
no arbitration. Professor Rave noted that small consumer claims
have a negative litigation value, thus there is a need for class ac-
tions. He said that the purpose of arbitration is to prevent class
actions, citing an example created by General Mills: If you “liked”
Cheerios on Facebook, you agreed to arbitrate claims (this has
now changed due to public pressure and a New York Times ar-
ticle).

In the 1990s, arbitration clauses typically had extreme
terms and often were rejected by courts. Companies then moved
to adopt more consumer-friendly arbitration clauses to address
the courts’ concerns. California courts adopted a blanket rule
saying arbitration was largely unconscionable per se. However,
the United States Supreme Court rejected this in Concepcion.”

Professor Rae noted that there is a tendency to compare
the cost of litigation and arbitration, with the latter being much
lower, but argued that the settlement of cases means that much
litigation is like arbitration (so that the larger expense of litigation
is often a myth). But he noted that arbitration encourages early
settlement of small claims,
and may be better for the
individual consumer than
a class action. The Su-
preme Court recognized
this in Concepcion.

Nonetheless,
Professor Rave said that
there are policy risks in
this approach -- arbitra-
tion reduces the deter-
rent effect of class actions,
by allowing companies
to pay only a few small
claims.  He said that
courts are prioritizing the
need for compensation of
individual consumers over the broader effect of deterrence.

In a class action settlement, there is equal bargaining
power, unlike arbitration (where the parameters are determined
in an adhesion contract). But review by the courts on contract
grounds limits this. In Concepcion, the arbitration clause really
was effective and favorable to consumers. Thus, as noted, favor-
ing compensation over deterrence may help individual consum-
ers. However, in American Express Co., et al v. Italian Colors,® the
Supreme Court adopted a formalistic approach that suggests the
courts do not want to individually measure the validity of each ar-
bitration clause; this may open the door to more onerous contract
terms. Professor Rave said the Ninth Circuit has rejected this but
the Sixth Circuit and Tenth Circuit lean the other way, limiting
the unconscionability theory as a means to attack arbitration.

He said that this undercuts the incentives for lawyers to

In American Express
Co., et al v. ltalian
Colors, the Supreme
Court adopted a
formalistic approach
that suggests the
courts do not want
to individually mea-
sure the validity

of each arbitration
clause.
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seek out wrongdoing via class actions, and may reduce the pres-
sure on companies and arbitrators to provide consumer-friendly
protocols. He concluded that the ongoing CFPB initiatives offer
the best prospects for reform on behalf of those who oppose arbi-
tration.®!

XV. Computerized Delivery of Consumer Law

Katie Porter is a law professor at the University of Cali-
fornia Irvine, where she specializes in consumer and commercial
law. In February 2012, she was appointed by California Attorney
General Kamala Harris as an independent monitor of the banks
in the nationwide $25 billion National Mortgage Settlement.
She described the California Monitor Program’s work in taking
complaints from over 5,000 California homeowners and engag-
ing mortgage companies in oversight.

Her first point was that technology can be deployed
much more effectively to give consumers information and assis-
tance with legal problems. She stressed that this is not legal advice
or assistance, in the sense of providing representation. She noted
that consumers with legal problems often can be substantially
helped by receiving more tailored, usable information than is de-
livered on most websites or handouts. For example, the California
Monitor Program built an interactive, question-and-answer tool
that helped consumers determine if they were eligible, as a prima
facie matter, for National Mortgage Settlement relief. This site
delivered legal information using technology and freed up law-
yers on staff for investigation and negotiation after consumers had
established their eligibility for relief. She described how comput-
erized intake systems can help consumers organize the relevant
information and more effectively tell their stories--which is really
describing their legal problems.

Her second point related to the use of technology to
gather data to further enforcement efforts. She opined that the
first line of defense for financial institutions often is: this is a
one-off problem. Porter said that data can disprove this factually.
Tracking violations using a database also allows the aggregation of
data, e.g., comparing market share to the volume of complaints
for individual companies. This may defeat a “one-off” defense
and facilitate efforts to address violations that harmed thousands
of consumers, rather than seeking an individual remedy as tradi-
tional attorney representation would do.

XVI. Nonjudicial Foreclosure and Unlawful Detainers

John Campbell teaches at the University of Denver
Sturm College of Law. He addressed issues relating to the evic-
tion of homeowners following a nonjudicial foreclosure. He not-
ed that nonjudicial foreclosure is expedited; it happens quickly
and (by definition) without judicial review. It has its origins in
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English law, developed in the landlord-tenant context. It allows
eviction in a summary proceeding, treating the foreclosed home-
owners essentially as tenants. The plaindiff must prove: (1) title;
(2) unlawful possession; and (3) damages.

Despite its nonjudicial character, Campbell said that
the expedited proceeding may have some res judicata-like effects,
meaning that the former homeowner may have a limited abil-
ity to defend by attacking the foreclosure after-the-fact. Statutes
in some states prohibit a subsequent inquiry as to title (in other
states the result may be the same under the doctrine of collateral
estoppel or res judicata). However, some states allow judicial re-
view of the foreclosure after-the-fact in the eviction proceeding.
Some states allow a collateral attack on the foreclosure after-the-
fact only after the eviction, in a separate suit. However, wrong-
ful foreclosure can have adverse effects on the consumer’s credit
report and in other ways, with a result that the consumer cannot
afford to file suit. If so, the eviction becomes a claim suppressant.
The foreclosure may even prevent the consumer from renting a
new home, and the incentive to litigate is diminished once the
house is lost. Courts have generally upheld expedited evictions.

Professor Campbell cited potential solutions that in-
clude: elimination of nonjudicial foreclosure as inappropriate in a
modern securitization scenario; allowing full foreclosure defenses
in evictions following a nonjudicial foreclosure (but he noted
that this would allow a res judicata defense against a subsequent
separate suit for wrongful foreclosure); and a mandatory stay of
eviction upon assertion of a defense to prevent irreparable harm.

XVII. Consumer Law from an International Perspective

A. Richard Alderman

Richard introduced this segment by noting that it is dif-
ficult to explain to a foreign audience how arbitration works in
the U.S., e.g, to preclude judicial review. He explained the bene-
fits of exploring international consumer law issues in this context.

B. Strict Product Liability in South Africa

Corlia Van Heerden is the ABSA Chair in Banking Law
at the University of Pretoria, South Africa. She described her
goal of expanding the students’ minds in the area of South Afri-
can consumer law, using products liability as an example. Until
recently, South Africa lacked a statutory framework for products
liability. Judge-made law made the development of products li-
ability law difficult, but a 2003 Supreme Court case was a break-
through, acknowledging the need for legislative intervention in
order to introduce a regime of strict products liability. This led
to the 2008 Consumer Protection Act (the Act),* recognizing a
no-fault basis for products liability.

The South Africa Consumer Protection Act preserves
the consumers common law rights and also permits ref-
erence to foreign law (but expressly prohibits the use of
black magic!). There is a heavy reliance on E.U. directives.
The Act broadly defines “consumer” to include users and
“goods” to include intangible property. The range of de-
fenses received attention, along with the level of proof, and
who is liable. The South African legislature considered the
cost of litigation to be anti-consumer, and the Act mandates
a preliminary mediation procedure.

The Act provides six provisions to facilitate redress, seek-
ing preventative as well as remedial functions and including
a recall function. The Act is modeled on the E.U. product
liability directive. Anyone in the supply chain is liable, re-
gardless of negligence. This includes service providers, and
creates joint and several liability. Damages can include per-
sonal injury and property loss.
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The Act provides strict products liability but the liabil-
ity is not absolute. Defenses include: (1) compliance with ap-
plicable regulations; (2) the defect did not exist at that stage; (3)
the defendant engaged in marketing only; and (4) the defendant
merely followed instructions. Also, contributory negligence is a
defense. There is a three-year statute of limitations.

There is some ambiguity in the Act, e.g., the definition
of “defect,” which incorporates a consumer expectations test, is
problematic. Definitions within definitions create further uncer-
tainties. Also, although the draft bill initially made provision for
the development risk defense, this defense was not retained in the
Act. But there is concern as to the adverse impacts on consumer
prices and innovation if no defenses are allowed.

Professor Van Heerden observed that the Act is evi-
dence that South Africa is moving toward a proper mix of strict

and fault-based products liability.

XVIII. What's New at the CFPB?

Kelly Cochran is the Assistant Director for Regulations
at the Bureau of Consumer Financial Protection (CFPB). She
began by recognizing the role of law professors in creating and
supporting the CFPB.

Three years later, the CFPB has 1,300 employees and
four main divisions: supervisory; enforcement (including
expanded authority beyond that provided by prior law);
consumer response; and research. The main areas of non-
bank supervision include: mortgages; payday lending; stu-
dent loans and student loan servicing; credit reports; and
debt collection. She said the CFPB conducted 100 super-
visory actions in 2013; and 150 were expected in 2014.
Compliance management systems are a focus.

With regard to enforcement, there were thirty-
one enforcement actions in the one-year period ending in
March 2014. These resulted in significant monetary and
other relief, including mortgage balance reductions. Fair
lending enforcement is also very active. With regard to
the consumer response function, payday lending and debt
collection are the biggest areas of complaints. The CFPB
operates a confidential portal for consumer input, relays the in-
formation to the respective institutions, and gives the consumer
a right to respond, with possible referral to enforcement staff.

With respect to consumer engagement and empower-
ment, “Ask the CFPB” has resulted in 300,000 hits per month,
helping consumers make major decisions. The research, markets,
and regulations division provides a rule-writing function. The
CFPB has been busy with the Dodd-Frank Act requirements but
is now looking more deeply beyond the Dodd-Frank Act. There
is an increased focus on discretionary rule-writing measures, e.g.,
overdraft protection programs, debt collection, and stored value
products.

Research models are being developed -- with a core fo-
cus to create new models. More research is scheduled, e.g., the
arbitration study, debt collection, and small dollar credit prod-
ucts. Data compilations are crucial, and are being made more
accessible. Markets research teams include staff with deep op-
erational experience, e.g., electronic mortgage closings including
state law. A goal is to develop and require best practices regarding
operational issues and procedures.

What is next? Many consumer issues and areas need
attention, beyond the Dodd-Frank Act. Potential solutions in-
clude: First, work deeper on existing regulations, supervision and
enforcement of new rules, including follow-ups and lookbacks
(to review and amend rules). Second, go broader, beyond the
Dodd-Frank Act (e.g. with regard to mortgages). There is a fo-
cus on the four Ds: Deceptive Acts; Debt Traps; Dead-Ends; and
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Discrimination. There
will be an increased
emphasis on discretion-
ary rules; this requires a
data-driven process and
administrative record.
One goal is to gener-
ate greater public input
through the Internet.

Third, in-
crease the supervision
of nonbanks and is-
sue related new rules.
The next target is auto
lending and finance.
Fourth, work smarter,
so as to ingrain the
DNA for the long-term
and work with part-
ners, creating alternatives to rulemaking.

Cochran suggested ways for academics and practitioners
to engage with CFPB, e.g.: provide input; respond to CFPB out-
reach; participate in advisory boards; and encourage consumer in-
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put. Use the “Tell your story” feature on the CFPB website. She
also suggested creating university partnerships with the CFPB.

IXX.  Observations and Conclusion

Along with presenting the usual diverse views on a wide
variety of issues, the 2014 Conference again highlighted a basic
conundrum in consumer protection law, which arguably should
also be a focus of legal education and policymaking. There is no
shortage of sharp (and in some cases outright deceptive, unfair
or abusive) practices, naive consumers and poor decisionmaking,
and the ever-increasing complexity of our laws and society seem
to exacerbate these problems.® It is not a challenge to identify
examples. It is, however, a challenge to devise laws, regulations
and processes to minimize the damage and provide appropriate
redress for these problems, without impairing desirable and legiti-
mate transactions.

This challenge goes to the basic function of a legal sys-
tem, as a means to order society and provide a dispute resolution
system. And it goes to the heart of a legal education and the legal
profession. If we get it wrong, in any direction, consumers will
suffer (even if we as lawyers and educators do not).

If legal education is to survive in its traditional role,
academics must seek to overcome our sometimes myopic (and
quite natural) instincts to view these issues entirely as advocates
of narrow interests, and instead recognize broad and diverse per-
spectives, costs and benefits. This is not to deny the importance
of narrow advocacy, but only to suggest that effective advocacy as
to doctrinal issues in an academic setting also suggests the need
for recognition that there are multiple views, costs and benefits in
every policy choice.

Richard Alderman’s Conference is to be applauded for
providing another opportunity for illustration and emphasis of all
these points.

* Professor, Oklahoma City School of Law. He also serves as editor of
The Consumer Finance Law Quarterly Report and was editor of The
Annual Survey of Consumer Financial Services Law in The Business
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By Mark L. Kincaid, Suzette E. Selden & Elizabeth von Kreisler

I. INTRODUCTION

This year’s survey of Texas insurance cases harvested a
smaller crop — 142, down from 150 last year and 300 two years
ago. Here are some of the highlights of cases discussed in this
article.

In Greene v. Farmers Ins. Exch., No. 12-0867, 2014 WL
4252271 (Tex. Aug. 29, 2014), the Texas Supreme Court allowed
an insurer to rely on a policy’s vacancy clause to deny coverage,
even though the vacancy did not cause the loss. The court also
held that the “contractual liability” exclusion does not apply to
poor workmanship, in Fwing Constr. Co. v. Amerisure Ins. Co., 420
S.W.3d 30 (Tex. 2014).

The supreme court also addressed the consequences
when an insurer pays a plaintiff but a hospital lien is not satisfied,
McAllen Hosps., L.P v. State Farm Co. Mut. Ins. Co. of Tex, 433
S.W.3d 535 (Tex. 2014), while a court of appeals decided whether
an insurer can challenge the amount of a hospital lien, in Allstate
Indem. Co. v. Memorial Hermann Health System, 437 S.W.3d 570
(Tex. App.—Houston [14th Dist.] 2014, no pet.).

The court of appeals also considered a new provision in
the prompt payment of claims statute, which gives more time to a

An insured was hit by another driver, totaling the insured’s tow
truck. The drivers insurance company paid its policy limits,
which replaced the truck. Then the insured sued his under-in-
sured insurer, after it refused to pay him for his loss-of-use dam-
ages for not being able to operate his business for four months
while he found a replacement truck. The court held that in a
total-loss case, a chattel owner can recover only the market value
of the property, not loss-of-use damages. Am. Alternative Ins.
Corp. v. Davis, No. 10-13-00275-CV, 2014 WL 2917081 (Tex.
App.—Waco June 26, 2014, pet. filed).

An automobile insurer was entitled to summary judg-
ment where the policy unambiguously excluded coverage for an
uninsured motor vehicle that was “owned by or furnished or avail-
able for the regular use of [the insured] or any family member.”
Mata v. State Farm Mutual Insurance Co., No. 04-14-00239-CV,
2014 WL 6474223 (Tex. App.—San Antonio Nov. 19, 2014).

B. Homeowners

The supreme court held that a vacancy clause negated
coverage, even though the vacancy did not harm the insurer.
Greene v. Farmers Ins. Exch., No. 12-0867, 2014 WL 4252271
(Tex. Aug. 29, 2014). 'The

The supreme court
held that a vacancy
clause negated cov-
erage, even though
the vacancy did not

homeowner’s insurance policy
provided that coverage was
suspended effective sixty days
after the dwelling became va-
cant. It was undisputed that
Greene’s house was vacant, but

life insurer that files an interpleader. In Prudential Ins. Co. v. Du-
rante, No. 08-12-00077-CV, 2014 WL 4259434 (Tex. App.—
El Paso Aug. 29, 2014, pet. granted), the court held the insurer
did not qualify for the extension.

The Fifth Circuit returned to one of its favorite Erie-
guesses, despite the fact that the Texas Supreme Court has de-

murred on the issue several times. In Star-Tex Resources, L.L.C.
v. Granite State Ins. Co., 553 E App’x 366 (5th Cir. 2014) (per
curiam), the court looked outside the eight corners to consider ex-
trinsic evidence to decide a liability insurer had no duty to defend,
where the extrinsic evidence related solely to a fundamental issue
of coverage that did not overlap with the merits. The Fifth Cir-
cuit also addressed whether an insurer had a disqualifying conflict
that would let the insured choose its own lawyer, at the insurer’s
expense, in Graper v. Mid-Continent Cas. Co., 756 F.3d 388, 393
(5th Cir. 2014).

Another case solved the Gandy problem of assigning an
insured’s claim to the plaintiff, Great American Ins. Co. v. Hamel,
No. 08-11-00302-CV, 2014 WL 4656618 (Tex. App.—El Paso,
Sept. 19, 2014, no pet.). And several cases dealt with plaintiffs
inability to adequately segregate fees between recoverable claims
and non-recoverable ones.

Finally, one thoughtful district court broke the trap of
having an adequate “fair notice” state court pleading be judged by
the stricter federal Twombly-1gbal standard. Esteban v. State Farm
Lloyds, No. 3:13-CV-3501-B, 2014 WL 2134598 (N.D. Tex.
May 22, 2014).

II. FIRST PARTY INSURANCE POLICIES & PROVISIONS

A. Automobile

Where a named insured rejected UIM and PIP cover-
ages in writing and then renewed her policy seven more times, the
insurer was not required to offer UIM and PIP coverage again.
Further, the character of the policies as renewal policies was not
altered by the fact that, in later years, her son was added as an-
other named insured. Cain v. Progressive County Mut. Ins. Co.,
No. 14-12-00954-CV, 2014 WL 4638923 (Tex. App.—Hous-
ton [14th Dist.] Sept. 18, 2014, no pet.).

Loss of use damages were not available for a total loss.
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it was also undisputed that the
vacancy did not cause the fire.
The court first considered the
anti-technicality statute, Tex. Ins. Code § 862.054, which pro-
vides that a breach or violation of a policy warranty, condition, or
provision does not render the policy or contract void and is not
a defense to a suit for loss, unless it contributed to cause the de-
struction of the property. The court held the statute did not apply
because the vacancy was not a “breach” of the policy.

The court also distinguished its prior decisions requiring
that an insurer show prejudice before a failure to comply with the
policy excuses coverage. For instance, in Hernandez v. Gulf Group
Lloyds, 875 S.W.2d 691 (Tex. 1994), the court held that breach of
a consent to settlement clause did not excuse liability, where the
insurer was not prejudiced. See also Lennar Corp. v. Markel Am. Ins.
Co., 413 S.W.3d 750 (Tex. 2013). Similarly, the court held that late
notice that did not prejudice the insurer would not void coverage
in PAJ, Inc. v. Hanover Ins. Co., 243 S.W.3d 630 (Tex. 2008), and
Prodigy Communications Corp. v. Agric. Excess & Surplus Ins. Co.,
288 S.W.3d 374 (Tex. 2009). The court distinguished these cases,
holding that the vacancy clause in the present case was material, but
the breaches in the other cases were immaterial.

Finally, the court distinguished its holding in Puckett v.
U.S. Fire Ins. Co., 678 S.W.2d 936 (Tex. 1984), where the court
refused on public policy grounds to allow an insurance company
to avoid coverage based on the insured’s immaterial breach of a
condition requiring an airworthiness certificate for the airplane
that was insured. The court distinguished Puckett because in this
case the court found there was no breach. Further, the court held
that it is for the legislature and Texas Department of Insurance
to decide what coverage should be and to establish public policy.
The court reasoned that TDI had made a policy choice by approv-
ing the insurance form in this case, which allowed the limitation
on coverage.

harm the insurer.
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Justice Boyd, joined by Justice Willett, concurred, but
he found the court’s decision in conflict with the prior decisions
in PAJ, Prodigy, Lennar, and Hernandez. Balancing consistency
with disruption, the concurring justices would limit the prejudice
requirement to those four cases applying to late notice and settle-
ment without consent, but would not extend it further.

The standard mortgage clause in a residential insurance
policy provides coverage to a mortgagee for a loss by fire of a va-
cant property, despite the policy’s vacancy clause. SWE Homes, LP
v. Wellington Ins. Co., 436 S.W.3d 86 (Tex. App.—Houston [14th
Dist.] 2014, no pet.). An insured’s mortgagee sought coverage
for a fire loss to a vacant dwelling. The insurer denied coverage
on grounds that the vacancy clause excluded coverage. The court
of appeals disagreed. 'The mortgage clause stated that the mort-
gagee could recover under the policy despite “any act or neglect of
the mortgagor.” The court concluded that although there was no
coverage for the insured because the property had remained va-
cant for the period specified by the vacancy clause, the mortgagee
could still recover because it had complied with all of the provi-
sions in the mortgage clause. Interpreting the policy otherwise
would render the mortgage clause meaningless and would violate
section 862.055 of the Insurance Code, which prohibits the in-
terest of a mortgagee under a fire insurance contract from being
invalidated by an act of the mortgagor or an occurrence beyond
the mortgagor’s control.

In another homeowner’s case, water damage was ex-
cluded as flood damage. An insured homeowner sought cover-
age for property
damage caused by
water diverted onto
his property when
a third party placed
large cylinders across
a drainage ditch. The
insurer denied cover-
age, arguing that the
overflow of water
onto the insured’s
property was exclud-
ed from coverage as
flooding, regardless
of the cause of the overflow. The court of appeals agreed. Because
the policy did not define “flood,” the court used the common
meaning “a rising and overflowing of a body of water.” It did not
matter that the overflow of water was caused by the presence of
obstructions on top of a ditch in light of language in the policy
that said it excluded the loss “regardless of ... the cause of the
excluded event[.]” George v. State Farm Lloyds, No. 07-12-00465-
CV, 2014 WL 2481894 (Tex. App.—Amarillo May 19, 2014, no

pet.).

C. Commercial Property

An insured that suffered property damage only to find
that the property coverage it had was not what it requested was
entitled to recover damages without obtaining a coverage de-
termination from the court. Insurance Alliance v. Lake Texoma
Highport, LLC, No. 05-12-01313-CV, 2014 WL 6466851 (Tex.
App.—Dallas Nov. 19, 2014). The jury found that the insur-
ance agency breached its contract with the insured to obtain prop-
erty coverage of $15,000,000 without sublimits or co-insurance
penalties. The agency argued that because the broker had given
seventeen different policy versions that required the insured to
get the court to determine what coverage was actually provided.
The court of appeals rejected this argument and presumed that
the jury resolved any questions about the insured’s coverage when
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it made its damage findings. The jury was asked to determine
the amount of coverage that would have been available, less the
amount of coverage that was actually obtained.

Theft of copper sheeting owned by a customer was not
covered by a warehouse company’s commercial property policy,
where it was covered by the customer’s own policy. United Nat.
Ins. Co. v. Mundell Terminal Servs., Inc., 740 F.3d 1022 (5th Cir.
2014). The warehouse company had a policy that covered its
business personal property and property held by others. How-
ever, the policy had an exclusion for property that was covered
under another policy. The court held this exclusion applied. The
court found that the customer’s interests were insured under both
the warehouse policy and the customer’s own policy. The court
concluded that the “other insurance” clause applied because the
customer’s insurance covered the same property interest in favor
of the same party — i.e. the customer’s interest in the copper.

The court rejected the warehouse company’s argument
that the court should not reach this conclusion, because that
would subject the warehouse company to a subrogation claim by
the customer’s insurer. The court noted that the warehouse com-
pany could have purchased liability insurance for such a risk but
did not.

A commercial property insurer’s failure to give the mort-
gagee notice of cancellation did not affect the cancellation as to
the insured. Molly Props., Inc. v. Cincinnati Ins. Co., 557 E App’x
258 (5th Cir. 2014) (per curiam). It was undisputed that the in-
surer gave cancellation notice to the insured and that the insured
failed to pay its premiums. The court rejected the insured’s argu-
ment that it was a third-party beneficiary of the contract between
the insurer and the mortgagee. The court found no evidence that
that agreement was made for the benefit of the insured.

An insured trucking company’s video game consoles
were stolen while in its terminal. W/'W. Rowland Trucking Co.,
Inc. v. Max Am. Ins. Co., 559 . App’x. 253 (5th Cir. 2014). The
parties agreed that theft was a covered peril. However, the insurer
argued that an exclusion applied that required the insured’s termi-
nals to be “100% fenced, gated, locked, and lighted 24 hours per
day, 7 days per week,” or else the “[c]overage is null and void.” An
investigation showed that thieves had entered and left the termi-
nal by cutting a hole in the fencing. The Fifth Circuit held that
Texas’s Anti-Technicality Statute applied, which requires a causal
link between the breach in the policy provision and the loss in
order for an insurer to deny a claim under a property insurance
policy. Therefore, the court ordered the insurer to pay the claim.

A commercial building was “vacant” within the meaning
of a commercial property policy where it had been unoccupied for
several years. Bedford Internet Office Space, LLC v. Travelers Cas.
Ins. Co., No. 3:12-CV—4322-N, 2014 WL 4230315 (N.D. Tex.
Aug. 25, 2014). The fact that it had been leased to a new tenant
did not change the outcome, where the tenant had not yet moved
in and neither the tenant nor the landlord were engaged in any
“customary operations” as required by the policy.

A property owner’s claims for water damage caused by
a defective roof were barred by the exclusion for negligent work.
Mag-Dolphus, Inc. v. Ohio Cas. Ins. Co., No. H-13-08S2, 2014
WL 4167497 (S.D. Tex. Aug. 13, 2014). The court found that
the exclusion was unambiguous. The court also held it was not
against public policy for the insurer to rely on the exclusion, re-
jecting the insured’s argument that the insurer should have in-
spected and noticed the defective work because the roof was re-
placed as a result of a prior leak claim.

D. Life insurance
Where a life insurance policy lapsed for non-payment of
premium a year before the insured died, the life insurer did not
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breach its contract by refusing to pay. Lombana v. AIG Am. Gen.
Life Ins. Co., No. 01-12-00168-CV, 2014 WL 810858 (Tex.
App.—Houston [1st Dist.] Feb. 27, 2014, pet. denied).

An ex-wife was not entitled to proceeds under a life in-
surance policy where she was named as beneficiary prior to the di-
vorce. The court relied on the statute that provides that a divorce

. makes an earlier designation of
An _ex-Wlfe was not a spouse as policy beneficiary
entitled to pro- ineffective. No exceptions pro-
ceeds under a life vided by the statute applied in
insurance policy

this case. Branch v. Monumen-

tal Life Ins. Co., 422 S.W.3d

where she was 919 (Tex. App.—Houston

named as benefi- lrlh4th Dis.t.] 2014, no pet.).

. . e ex-wife also could not

ciary prior to the claim ownership of the policy

divorce. based on her payment of pre-

miums, where the prior court
in the divorce action had awarded ownership to the husband.

The Branch court also held that the fact that the insurer
attached a sample policy to its interpleader petition did not affect
the ex-wife’s claim. The insurer was not required to attach the
policy in issue, but could summarize its provisions. Further, in
the interpleader action, it was the ex-wife’s burden to prove her
entitlement to the proceeds, not the insurer’s burden to negate it.

A widow was entitled to fifty percent of life insurance
proceeds where her husband filed a change of beneficiary form
designating her as primary beneficiary for that portion, even
though the form was rejected because it was ambiguous as to the
contingent or additional beneficiary designations. Although the
policy required a change of beneficiary form “in a form that meets
our needs,” the court found that the insured substantially com-
plied with the change of beneficiary designation. Although the
contingent beneficiary designation was unclear, it was undisputed
that the designation of the widow as primary beneficiary for fifty
percent was clear. Prudential Ins. Co. v. Durante, No. 08—12—
00077-CV, 2014 WL 4259434 (Tex. App.—El Paso Aug. 29,
2014, pet. granted).

The death of an insured during the two-year contest-
ability period bars a life insurance policy from becoming incon-
testable. Mut. of Omaha Life Ins. Co. v. Costello, 420 S.W.3d 873
(Tex. App.—Houston [14th Dist.] 2014, no pet.). The insured
under a life insurance policy died within the two-year contestabil-
ity period set forth in the policy. After investigating the claim, the
insurer concluded that the insured had misrepresented her health
history in the insurance application. It then denied the claim and
rescinded the policy. The beneficiary sued to recover the policy
proceeds and, after litigating for several years, argued that the in-
surer failed to contest the validity of the policy within two years
by failing to institute its own court proceeding. The court of ap-
peals rejected this argument. Section 1101.006 of the Insurance
Code requires that a policy “must provide that a policy in force
for two years from its date of issue during the lifetime of the in-
sured is incontestable, except for nonpayment of premiums.” The
court found that the language “during the lifetime of the insured”
means that an insured must survive the two-year contestability
period for the policy to become incontestable. As a result, the
insurer could challenge the policy’s validity.

E. Title insurance

The Fifth Circuit held that a title insurance policy pro-
viding survey coverage covered a flowage easement that was larger
than depicted by the survey. Lawyers Title Ins. Corp. v. Double-
tree Partners, L.P, 739 F3d 848 (5th Cir. 2014). Doubletree
bought land that it planned to develop. Lawyer’s Title provided
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the title insurance and offered Doubletree expanded survey cover-
age. Doubletree later discovered a serious error in the survey: it
substantially underrepresented the area of the property that was
subject to a flowage easement that allowed the federal government
to flood that portion of the property.

The policy originally excluded “any discrepancies, con-
flicts, or shortages in area or boundary lines, or any encroach-
ments or protrusions, or any overlapping of improvements.”
Because Doubletree paid for survey coverage, this exception was
amended to exclude only “shortages in area.” The parties dis-
puted the effect of this language. Lawyers Title argued that the
policy still did not cover the flowage easement, because it was not
a boundary line or encroachment. Lawyers Title argued that these
terms referred to defects at the boundary of the property. On the
other hand, Doubletree argued that the words could be read to
also include the flowage easement.

The court found both interpretations were reasonable
and, therefore, held that it had to construe the language of this
exclusion in favor of coverage. The court went on to say that,
because the policy was subject to two interpretations and was
ambiguous, it could consider “extraneous evidence to determine
the true meaning of the instrument.” After considering corre-
spondence related to the policy, the court again concluded that
Doubletree’s interpretation of the policy was reasonable.

The Doubletree court erred on this second point. The
court cited Jzmalian Cowboy Partners, Led. v. Prudential Ins. Co. of
Am., 341 S.W.3d 323, 333-34 (Tex. 2011). But that case — while
it included an insurance company as a party — involved a lease, not
an insurance policy. As the Fifth Circuit correctly recognized in
other parts of its opinion, once a policy is subject to more than one
reasonable interpretation, it is construed in favor of coverage, as a
mactter of law. While the courts may consider extraneous evidence
to determine the true meaning of an instrument with regard to
other types of contracts, that is not true with insurance policies.

The Doubletree court also held that the flowage easement
exception in the policy did not apply, because it was ambiguous.
The exception provided that the insurer did not insure against loss
arising out of the “flowage easement”...“and shown on survey.”
The court found Doubletree’s interpretation was reasonable and
that this language could be taken to mean that only the easement
as shown on the survey was accepted. Because the survey failed
to show the full extent of the easement, it was not “shown on the
survey.”

Finally, the court held that an exclusion did not apply.
The exclusion precluded coverage for any defect “created, suf-
fered, assumed or agreed to by the insured claimant.” The court
agreed with Doubletree’s argument that because Doubletree did
not know the extent of the easement, it did not create, suffer, as-
sume, or agree to it.

A dedication agreement that affected real property’s his-
toric status and use was not a defect in title. Although it affected
the value of the property, it did not affect ownership. McGonagle
v. Stewart Title Guar. Co., 432 S.W.3d 535 (Tex. App.—Dal-
las 2014, pet. filed). The court further held that the dedication
agreement also fit within an exclusion for defects and encum-
brances “assumed or agreed to by the insured claimant.” The evi-
dence showed that the dedication agreement was attached to the
purchase contract and was known to the buyers, even though they
believed that the agreement was deleted.

An insured purchased several properties in Tulum, Mex-
ico for hotel development. Citigroup Global Markers Realty Corp.
v. Stewart Title Guar. Co., 417 S.W.3d 592 (Tex. App.—Houston
[14th Dist.] 2013, no pet.). It obtained title insurance for the
properties. The title insurer researched the properties and learned
of a 1981 decree by the Mexican federal government that appro-
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priated land to create the Tulum National Park. However, the
insurer’s report noted the tracts purchased by the insured were not
affected by the condemnation. The insurer did not list the decree
as an exception from coverage in its title policies. In its efforts
to develop the properties, the insured learned that several of the
properties were not developable because they were subject to the
decree and within the Park. The insured and its lender both filed
suit against the title insurer.

The jury found the insured knew of an encumbrance on
ten of the sixteen properties on the date of purchase. On appeal,
the court held that sufficient evidence supported that finding.
The evidence at trial showed that several of the insured’s agents
had discussed a decree in the zone where the property was located,
that the property was in the park, and that they were aware of the
risk that they might not be able to build anything because of zon-
ing and archeological restrictions. Therefore, the insured knew
of and assumed or agreed to the effects of the decree on those ten
properties.

The jury also found the insured did not know about the
decree and did not assume or agree to its effect as to six proper-
ties, but awarded zero damages. The court also found that the
evidence was sufficient to support this result. The jury was asked
to determine damages by selecting the lesser of the amount for
which the properties were insured or the difference between the
value of the insured estate as insured and the value of the insured
estate as subject to the decree. Under the language “as insured,”
the properties were already taken or acquired by the decree in
1981. The jury could thus conclude that the value of the proper-
ties as insured was identical to their value subject to the decree.

F. Other policies

A policy styled as “Automated Teller Machine and Con-
tingent Cash In Transit” that provided coverage for theft from
an armored motor vehicle company did not require the insured
to first exhaust all remedies against potentially responsible third-
parties before the insurer would become obligated to pay for the
loss.  Certain Underwriters at Lloyd’s of London Subscribing to
Policy Number: FINFR0901509 v. Cardtronics, Inc., 438 S.W.3d
770 (Tex. App.—Houston [1st Dist.] 2014, no pet.). The presi-
dent of an armored car company who worked for Cardtronics,
owner of several automated teller machines, stole $16,000,000.
The insurer refused to pay, asserting that the policy required that
Cardtronics first exhaust any remedies it had against the armored
car company and any insurer for the armored car company.

The court rejected the insurer’s argument as unreason-
able. There was nothing in the policy that expressly required ex-
haustion of remedies. The coverage language said, “we will only
pay for the amount of loss you cannot recover: (1) under your
contract with the armored motor vehicle company; and (2) from
any Insurance or indemnity carried by, or for the benefit of cus-
tomers of, the armored motor vehicle company.” The court re-
jected the argument that the “cannot recover” language required
Cardtronics to first seek recovery from others before the insurer
was obligated to pay. The insurer’s construction conflicted with
other provisions in the policy that required Cardtronics to submit
a proof of loss by a certain deadline and the insurer to respond to
the claim by a certain deadline, and Cardtronics to file suit by a
certain deadline. None of these deadline provisions could apply
if Cardtronics were first required to pursue recovery from others.
The court harmonized the provisions of the policy by accepting
Cardtronics’ proposed construction that would require the insurer
to pay whatever amount Cardtronics was unable to recover from
others by the time its proof of loss was due. The court found
this interpretation was reasonable and gave meaning to all of the
provisions of the policy.
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III. FIRST PARTY THEORIES OF LIABILITY

A. Breach of Contract

An insured debtor still had the right to sue a property
insurer for underpayment of a water damage claim, even after
foreclosure, where the amount of the claim was more than the
amount of the debt. Peacock Hospitality, Inc. v. Assn Cas. Ins. Co.,
419 S.W.3d 649 (Tex. App.—San Antonio 2013, no pet.).

A court rejected a life insurance beneficiary’s argument
that the insurer breached an implied oral contract to reinstate a
life insurance policy that had lapsed for non-payment of premi-
um. Lombana v. AIG Am. Gen. Life Ins. Co., No. 01-12-00168—
CV, 2014 WL 810858 (Tex. App.—Houston [1st Dist.] Feb. 27,
2014, pet. denied) (mem. op.). The court found no evidence
that the insurer’s representative had authority to enter into such
an oral contract and no evidence of the parties’ “mutual assent”
or meeting of the minds. Further, the beneficiary admitted she
knew that a premium payment would be required for the policy
to be reinstated, and it was undisputed that no premium payment
was made.

The insureds in Salazar v. State Farm Lloyds, No. H-13-
1904, 2014 WL 2862760 (S.D. Tex. June 24, 2014), sued their
insurer for breach of the policy and extra-contractual duties for
denying their claim for damage loss to the home interior caused
by water leaking from plumbing pipes under the home. The court
held that the insurance policy’s dwelling foundation endorsement
explicitly and unambiguously limited liability for foundation
damage to fifteen percent of the dwelling limit of liability. There-
fore, the insurer’s motion for summary judgment on that issue
was granted.

An insured’s building incurred damage from a hailstorm.
The insured did not give notice to the insurer about the damage
for at least nineteen months. The insurer demonstrated that oth-
er, non-covered perils could have contributed to the insured’s loss.
Therefore, the court held that summary judgment in favor of the
insurer should be granted on the breach of contract claim. Addi-
tionally, because the insured failed to provide summary judgment
evidence to raise a genuine fact issue that they suffered an injury
independent of their policy claim, summary judgment was also
granted in favor of the insurer on the insured’s statutory and com-
mon law bad faith claims. Hamilton Prop. v. Am. Ins. Co., No.
3:12-CV-5046-B, 2014 WL 3055801 (N.D. Tex. July 7, 2014).

B. Unfair Insurance Practices, Deceptive Trade Practices &
Unconscionable Conduct

Where a life insurer properly denied coverage under a
policy that had lapsed for non-payment of premium, the court
also properly dismissed the plaintiff’s claims for unfair insurance
practices, deceptive trade practices, and breach of duty of good
faith and fair dealing. Lombana v. AIG Am. Gen. Life Ins. Co., No.
01-12-00168-CV, 2014 WL 810858 (Tex. App.—Houston [1st
Dist.] Feb. 27, 2014, pet. denied).

In USAA Téxas Lloyds Co. v. Menchaca, No. 13-13-
00046-CV, 2014 WL 3804602 (Tex. App.—Corpus Christi July
31, 2014, pet. filed), an insured’s house was damaged in a hurri-
cane. After submitting the claim to her insurer, the insurer said the
damage was under the deductible amount so no payment would
be made. The insured sued her insurer. At trial, the insurer stipu-
lated to the reasonableness of the insured’s electrician’s estimate,
which was over the deductible amount. The jury returned a ver-
dict stating that the insurer did not fail to comply with the terms
of the insurance contract, but found that the insurer did refuse to
pay a claim without conducting a reasonable investigation. On
appeal, the insurer argued that because the jury found no breach
of contract, the insured’s extra-contractual claims must fail. The
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appeals court disagreed, holding that the insurer complied with
the policy, but violated the insurance code, and the insurer would
have been contractually obligated to pay policy benefits had the
insurer complied with the insurance code. Therefore, the court
affirmed.

A jury’s failure to find an insurance broker liable for mis-
representations and unfair insurance practices was supported by
evidence that the broker never made any direct misrepresentations
to the insured or the insured’s agent, and the broker provided the
insurance policy that its intermediate broker requested. Insurance
Alliance v. Lake Texoma Highport, LLC, No. 05-12-01313-CV,
2014 WL 6466851 (Tex. App.—Dallas Nov. 19, 2014).

Although the court in Lawyers Title Ins. Corp. v. Double-
tree Partners, L.I2, 739 FE.3d 848 (5th Cir. 2014), found in favor
of the insured on coverage under a title insurance policy, the court
nevertheless agreed that the insured failed to state a claim for stat-
utory claims for unfair insurance and deceptive trade practices.
The court found that the insurer had a reasonable basis for deny-
ing the claim, even though the court ultimately rejected that basis.

An insured sued his insurer for failing to conduct a rea-
sonable investigation of his home foundation claim. The insurer
hired both an engineer and plumber to investigate the claim, and
both concluded that the foundation movement was not the result
of a plumbing leak. The insured’s expert was asked during his
deposition if there was a problem with the investigation process,
to which he answered “no.” Therefore, the court found that the
insurer was entitled to summary judgment on the issue of con-
ducting a reasonable investigation. Walker v. Nationwide Prop. &
Cas. Ins. Co., 992 F. Supp. 2d 703 (W.D. Tex. 2014).

An insurance agent was entitled to summary judgment

on the plaintffs

did not do so within ninety days as required by the statute. The
court held that the insurer was not entitled to the additional thirty
days and instead had to pay the claim within sixty days, because
the insurer did not receive “notice of an adverse, bona-fide claim.”
The court held that there was no bona-fide adverse claim, where
the widow was clearly entitled to fifty percent of the proceeds and
the children were entitled to the other half. Prudential Ins. Co.
v. Durante, No. 08-12-00077—-CV, 2014 WL 4259434 (Tex.
App.—El Paso Aug. 29, 2014, pet. granted).

An insured sued his uninsured-motorist insurer for fail-
ing to pay a claim in accordance with the five-day payment provi-
sion under Tex. Ins. Code § 542.057. That section requires an
insurer to pay the insured within five business days after notice
that the insurer will pay all or part of the claim. In this case, the
insured and insurer were exchanging settlement offers, and the
insured argued that the insurer was required to pay the amount it
had offered in settlement within five days of making the offer, even
though the insured rejected the offer. The court held that the fact
the insurer “approved” part of the claim for settlement purposes is
not a notice of acceptance for the purpose of the prompt-payment
statute. Terry v. Safeco Ins. Co. of Am., 972 E. Supp. 2d 965 (S.D.
Tex. 2013).

A prompt pay violation does not turn on whether the in-
sured suffered an independent injury or the reasonableness of the
insurer’s position. Because the insurer had a duty to defend and
breached that duty, the insurer violated the statute by erroneously
rejecting the insured’s requests for a defense and delaying payment
of fees and expenses incurred in the underlying litigation. Admiral
Ins. Co. v. Petron Energy, Inc., 1 E Supp. 3d 501 (N.D. Tex. 2014).

D. Breach of the Duty of Good Faith and Fair Dealing

The insureds did not

have a reasonable basis
for recovery against the
investigator because the
investigator was not en-
gaged in the business of
insurance, as defined in
the Insurance Code.

Although the court in Lawyers Title Ins. Corp. v. Double-
tree Partners, L.P, 739 FE3d 848 (5th Cir. 2014), found in fa-
vor of the insured on coverage under a title insurance policy, the
court nevertheless agreed that the insured failed to state a claim for
breach of the duty of good faith and fair dealing. The court found
that the insurer had a reasonable basis for denying the claim, even
though the court ultimately rejected that basis.

Fees incurred in a coverage action are not an injury in-
dependent of the denial of policy benefits within the meaning of
Chapter 541 of the Insurance Code. Admiral Ins. Co. v. Petron

misrepresentation
claims, where there
was no evidence that
the agent made any
false representations
about specific terms
of their policy. The
plaintiffs alleged that
the agent misrepre-
sented coverage be-

cause they requested

coverage for “all per-
ils possible,” but the policy contained an exclusion for negligent
workmanship. Mag-Dolphus, Inc. v. Ohio Cas. Ins. Co., No. H-
13-08S2, 2014 WL 4167497 (S.D. Tex. Aug. 13, 2014).

An investigator was held not to be engaged in the busi-
ness of insurance and thus not a proper party to a suit under the
Insurance Code. Michels v. Safeco Ins. Co. of Indiana, 544 F. App’x
535 (5th Cir. 2013). Insureds sued both their homeowner’s in-
surer and its investigator for violations of the Insurance Code,
seeking coverage for smoke damage to their home that occurred
during the Bastrop wildfires. The trial court dismissed the inves-
tigator, who was a non-diverse party, as improperly joined. The
Fifth Circuit affirmed. It held that the insureds did not have a
reasonable basis for recovery against the investigator because the
investigator was not engaged in the business of insurance, as de-
fined in the Insurance Code. The investigator was an engineer
hired only to determine the cause and extent of damages to the
home, knew nothing about the coverage of the policy, and made
no decisions with respect to insurance coverage.

C. Prompt Payment of Claims
A court held that an insurer was liable for prompt pay-
ment penalties where the insurer filed an interpleader action but
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Energy, Inc., 1 E Supp. 3d 501 (N.D. Tex. 2014). A district court
granted an insurer’s motion for summary judgment as to all of the
insured’s claims for unfair insurance practices. In particular, the
court found that there was insufficient evidence that the insured
suffered any injury independent of the insurer’s denial of policy
benefits. The fees and litigation expenses incurred by the insured
in this coverage action were not an independent injury.

The court erred by requiring proof of an independent
injury other than the amounts owed under the policy. This goes
directly against the supreme court’s holding that policy benefits
are damages recoverable under the statutory cause of action and
may even be damages as a matter of law. “We hold that an insurer’s
unfair refusal to pay the insured’s claim causes damages as a mat-
ter of law in at least the amount of the policy benefits wrongfully
withheld.” Vail v. Texas Farm Bureauw Mut. Ins. Co., 754 S.W.2d
129, 136 (Tex. 1988).

E. Fraud

A life insurer was not liable for fraud by nondisclosure re-
lated to information it gave a beneficiary about reinstating a lapsed
policy, because there was no confidential or fiduciary relationship
giving rise to a duty to disclose. Further, there was no evidence of

any material misrepresentation to support a claim for fraud. Lom-
bana v. AIG Am. Gen. Life Ins. Co., No. 01-12-00168-CV, 2014
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WL 810858 (Tex. App.—Houston [1st Dist.] Feb. 27, 2014, pet.
denied).

F. ERISA

An ERISA plan administrator did not abuse its discre-
tion by denying disability benefits to a plan participant. Spenrath
v. Guardian Life Ins. Co. of Am., 564 E. App’x 93 (5th Cir. 2014)
(per curiam). An ERISA plan participant sued a plan administra-
tor under ERISA for wrongfully denying her long-term disability
benefits. In particular, the participant argued that the administra-
tor failed to credit the medical evidence contained in the record
that showed her disability. The administrator argued that it based
its decision on the entire administrative record. The Fifth Circuit
held that the administrator did not abuse its discretion. The evi-
dence showed that the administrator examined the participant’s
medical evidence. Its denial letter specifically discussed much of
the participant’s evidence. A panel of independent medical spe-
cialists, upon which the administrator relied, also thoroughly con-
sidered the evidence. Further, the administrator did not abuse
its discretion by failing to consider the participant’s subjective
evidence. Instead, it relied on the panel of medical specialists to
determine whether there was a disparity between her subjective
complaints and the objective findings, and the panel concluded
there were discrepancies. Finally, the administrator did not abuse
its discretion by relying on expert opinions that allegedly mischar-
acterized the evidence. None of the alleged errors in the expert
testimony undermined the administrator’s ultimate conclusion or
affected the substantial nature of the evidence in its support. The
administrator did not act arbitrarily by giving more weight to the
conclusions of the independent experts than to the participant’s
providers.

Substantial evidence supported an ERISA plan adminis-
trator’s decision to deny accidental death benefits. McCorkle v. Met-
ropolitan Life Ins. Co., 757 F.3d 452 (5th Cir. 2014). An ERISA
plan beneficiary sought benefits under her deceased husband’s ac-
cidental death coverage. Her husband, the plan participant, had
visited his family doctor complaining of stress and trouble sleep-
ing. The doctor ruled out depression and treated the participant
for insomnia and anxiety with a prescription of Lunesta. One
evening, he took Lunesta as prescribed and a few hours later shot
himself. The coroner reported the death cause as “suicide,” but
noted that he was under the influence of Lunesta and thus did
not “consciously and intentionally t[ake] his own life.” The plan
administrator denied benefits. The district court found the denial
improper and reversed. In its review of the case, the Fifth Circuit
emphatically noted that district courts are serving in an appel-
late role when they review administrative denials of benefits and
that the administrator’s determination must be affirmed unless it
is arbitrary or not supported by at least substantial evidence, even
if that determination is not supported by a preponderance. The
Fifth Circuit held that substantial evidence supported the plan
administrator’s determination that the participant committed sui-
cide. The participant died of a self-inflicted gunshot wound, not
an accidental discharge of a gun. The possibility that the partici-
pant was hallucinating was insignificant in the court’s analysis.

IV. THIRD PARTY INSURANCE POLICIES & PROVI-
SIONS

A. Automobile liability insurance

An exception to an exclusion did not create coverage for
an injured employee. An employee was injured at work when
his concrete truck rolled over. His employer did not subscribe to
workers’ compensation insurance. However, his employer filed a
claim for his injuries under its business auto policy, and then as-
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signed its insurance claim to the employee. The insurance policy
provided that it did not insure bodily injury to an employee of
the insured arising out of or in the course of employment by the
insured. The employee argued that an exception to the exclusion
applied: “But this exclusion does not apply to bodily injury to
domestic employees not entitled to workers’ compensation ben-
efits or to liability assumed by the insured under an insurance
contract.” The employee argued that “domestic employee” is am-
biguous because it could either refer to employees who work in a
household or to employees who are citizens of the United States,
and he would fall under the latter. The court held that “domestic
employee” unambiguously referred to employees who work in a
home. Consequently, the exception did not apply. West v. S. Co.
Mut. Ins. Co., 427 S.W.3d 576 (Tex. App.—Dallas 2014, no pet.).

B. Comprehensive general liability insurance

The fact that a general contractor entered into a con-
tract in which it had agreed to perform construction in a good
workmanlike manner did not trigger the contractual liability ex-
clusion. Ewing Constr. Co. v. Amerisure Ins. Co., 420 S.W.3d 30
(Tex. 2014). The contractor agreed to build tennis courts for a
school district, but the tennis courts immediately started to flake,
crumble, and crack. The liability insurer denied the contractor’s
claim. The liability insurer relied on the contractual liability ex-
clusion, which excludes coverage for “‘property damage’ for which
the insured is obligated to pay damages by reason of the assump-
tion of liability in the contract or agreement.”

The insurer argued that by agreeing to perform in a
good and workmanlike manner, the contractor assumed liability
in the contract and, therefore, the loss was excluded. The supreme
court disagreed and instead agreed with the contractor that the
agreement to build the tennis courts in a good and workmanlike
manner did not enlarge the contractor’s obligations beyond any
general common law duty it had. Because the contract did not
expand the contractor’s obligations, there was not an “assumption
of liability” within the meaning of the exclusion.

The supreme court also rejected the insurer’s argument
that if it held the exclusion inapplicable that would convert a li-
ability policy into a performance bond. The court noted that,
while this exclusion did not apply, other exclusions could.

The point the Ewing court made was applied, Blanton v.
Continental Ins. Co., 565 E App’x 330 (5th Cir. 2014). At issue
was whether a liability policy covered the insured’s substandard
conduct in installing and later repairing two diesel engines in a
boat. After the decision in Fwing, the insurer conceded that the
contractual liability exclusion did not preclude coverage. How-
ever, the court found that other exclusions applied. First, the
defective installation and subsequent repairs were excluded by a
provision that excluded liability arising out of a defect, deficiency,
or inadequacy in “your product” or “your work.” Moreover, the
exception for loss that is sudden and accidental did not apply,
because the underlying petition alleged that the defects appeared
over time. The policy also excluded damage to “your product,”
which the court held clearly included the engines that the insured
installed and later attempted to repair.

The loss of use claim by the boat owner was also ex-
cluded under a ship repairs liability policy, which excluded loss
due to “demurrage, loss of time, loss of freight, loss of charter
and/or similar and/or substituted expenses.” The court held that
the meaning of “demurrage” was well settled to include loss of use
of a vessel. Further, the ship repairs liability policy also excluded
“the expense of redoing the work improperly performed by [the
insured] or on [the insured’s] behalf or the cost of replacement of
materials, parts or equipment furnished in connection therewith.”

In Crownover v. Mid-Continent Cas. Co., 757 E3d 200
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(5th Cir. 2014), homeowners initiated arbitration against their
contractor, with the arbitrator determining that the homeowners
had a meritorious claim for breach of the express warranty to re-
pair contained in the contract. The contractor went bankrupt, so
the homeowner sued the contractor’s insurer. The insurer argued
that an exclusion applied. The exclusion stated, “[t]his insurance
does not apply to [ ] ‘property damage’ for which the insured is
obligated to pay damages by reason of the assumption of liability
in a contract or agreement.” The Fifth Circuit held that, because
the only ground on which the arbitrator awarded damages to the
homeowners was breach of the express warranty to repair in the
contract, the exception to the exclusion for “liability the insured
would have in the absence of the contract or agreement” did not
apply. Therefore, summary judgment in favor of the insurer was
affirmed.

Under Texas law, “and” can be used disjunctively, rather
than conjunctively. Zrammell Crow Residential Co. v. Am. Pro-
tection Ins. Co., 574 F. App’x 513 (5th Cir. 2014) (per curiam).
Trammell Crow operated a number of apartment complexes in
Colorado and was sued by residents due to a mold problem.
APIC was paid funds from Trammell Crow’s expense account
to reimburse its defense
costs. Trammell Crow
then sued APIC, al-
leging that it was not
required to reimburse
APICs  defense costs.
The question on appeal
was whether APIC’s
costs and expenses in
the litigation with the
other insurer qualified
as a “claim expense” un-
der the APIC policy. A
claim expense under the
policy included expenses “incurred by the insured and by usl[.]
Trammell Crow argued that APIC’s defense costs were not claim
expenses because they were incurred exclusively by APIC, rather
than by both APIC and Trammell Crow. However, the Fifth Cir-
cuit determined that “and” in the definition was disjunctive, and
that costs incurred by either or both Trammell Crow or APIC
qualified as a “claim expense.” Thus, the court held that Trammell
Crow was required to reimburse APIC’s defense costs up to the
amount of the deductible under the policy.

Punitive damages were covered by a CGL policy. A
judgment including punitive damages was rendered against the
insured in Colorado. The insurer denied coverage for the punitive
damages award, arguing that it was against Colorado law to do so.
Having determined that Texas law applied, the court concluded
that the policy’s plain language provided coverage for the judg-
ment. The policy covered “those sums that [the insured] becomes
legally obligated to pay as damages because of ‘bodily injury’ or
‘property damage’....” The policy did not expressly exclude cover-
age for punitive damages. Therefore, the policy covered the puni-
tive damages awarded against the insured in the underlying suit.
Tesco Corp. (US) v. Steadfast Ins. Co., No. 01-13-00091-CV, 2014
WL 4257737 (Tex. App.—Houston [1st Dist.] Aug. 28, 2014,
no pet.).

The policy did not
expressly exclude
coverage for punitive
damages. Therefore,
the policy covered
the punitive damages
awarded against the
insured in the under-
lying suit.

»

An “own, rent, or occupy” exclusion precluded coverage
for a tenant that leased a portion of the property and conducted
its operations there. The tenant “occupied” the premises, includ-
ing the roof, which it damaged. Liberty Mut. Fire Ins. Co. v. Lex-
ington Ins. Co., No. 04—13-00586-CV, 2014 WL 4823614 (Tex.
App.—San Antonio Sept. 30, 2014, no pet.).

Journal of Consumer & Commercial Law

C. Umbrella/excess insurance

Umbrella insurers were obliged to pay losses in excess
of the underlying policies even though the underlying policies
were exhausted by claims that would not have been covered by
the umbrella policies. Indem. Ins. Co. of N. Am. v. WerT Offshore,
Inc., 756 E3d 347 (5th Cir. 2014). W&T Offshore sustained
significant damage to its energy exploration and development op-
erations as a result of Hurricane Tke. W&T had several layers of
coverage. The primary and umbrella policies allowed recovery
for removal of debris expenses. The primary policies also allowed
coverage for property damage and operators’ extra expenses, but
the umbrella policies did not. W&T’s property damage and op-
erators extra expense claims exhausted the underlying policies.
The umbrella insurers sought a declaratory judgment that they
were not obliged to pay their policy limits for removal of debris,
because the underlying policies were exhausted by claims that
would not have been covered by the umbrella policies.

The district court accepted this argument, but the Fifth
Circuit reversed. The Fifth Circuit relied on the plain language
of a provision in the umbrella policies stating that they would
pay amounts in excess of the “retained limit.” That phrase was
defined to include all sums above the underlying policy limits,
without specifying that the underlying claims had to be covered.
In contrast, another provision of the policy provided that the um-
brella insurers had additional duties, including the duty to de-
fend, when the underlying limits were exhausted by claims that
would have been covered by the umbrella policy.

D. Homeowners liability insurance

A homeowner’s liability policy did not cover the neg-
ligence of a son that led to the father’s injuries, where the policy
excluded coverage for bodily injury “to you or an insured.” The
father was defined as both “you” and “an insured.” The court
rejected the argument that the severability clause made a differ-
ence. That clause provided that “this insurance applies separately
to each insured.” No matter which insured’s perspective was con-
sidered, the exclusion still excluded the father as “you” and “an
insured.” Hodges v. Safeco Lloyds Ins. Co., 438 S.W.3d 698 (Tex.
App.—Houston [1st Dist.] 2014, no pet.).

V. DUTIES OF LIABILITY INSURERS

A. Duty to defend

A liability insurer’s duty to defend its homebuilder in-
sured for claims for “property damage” caused by water leaks was
triggered where the suit alleged that the injury manifested itself
during the policy term. The duty was triggered where the suit al-
leged water damage that occurred during the policy period, even
though it may have manifested or been discovered later. Great Am.
Ins. Co. v. Hamel, No. 08—11-00302—CV, 2014 WL 4656618
(Tex. App.—El Paso, Sept. 19, 2014, no pet.).

A liability insurer had a duty to defend a city sued on
several theories that could impose liability apart from any exclud-
ed liability for “inverse condemnation.” Cizy of College Station,
Tex. v. Star Ins. Co., 735 E3d 332 (5th Cir. 2013). The city was
sued by a real estate investment company that wanted to develop
commercial property. Because of zoning issues with the city, the
company sued the city alleging: (1) that the city’s actions were dis-
criminatory and lacked a rational basis violating its 14th Amend-
ment right to equal protection; (2) that the city’s repeated denials
of requests for rezoning were arbitrary and capricious, violating
its 14th Amendment right to substantive due process; (3) that
the city’s intentional actions in denying the zoning requests con-
stitute a taking in violation of the Texas constitution; and (4) that
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the city’s individual council members had intentionally interfered
with the company’s existing and perspective contracts and busi-
ness relationships for its development. The city’s insurer refused
to defend or indemnify the city, asserting that all of the claims fell
within the “inverse condemnation” exclusion in the policy.

The court found that inverse condemnation is a legal
term of art used to refer to an action brought by a property owner
seeking just compensation for a regulatory “taking.” The inverse
condemnation exclusion excepted coverage for “any liability ...
actually or allegedly arising out of or caused or contributed to
by or in any way connected with any principal of imminent do-
main, condemnation proceeding, [or] inverse condemnation ...
by whatever name called.” The court found that the third cause of
action fit within the exclusion, but the others did not. The court
found that the city could be liable under the other theories inde-
pendent of any liability arising out of the inverse condemnation.
Therefore, the insurer had a duty to defend.

The Fifth Circuit held that an insurer did not have a
disqualifying conflict that allowed the insured to choose its own
defense counsel, in Graper v. Mid-Continent Cas. Co., 756 F.3d
388, 393 (5th Cir. 2014). The court relied on N. Cnty. Mut. Ins.
Co. v. Davalos, 140 S.W.3d 685 (Tex.2004), to reject the argu-
ment that an insured is entitled to select its own counsel when the
potential for a conflict of interest exists. “Instead, the test to apply
is whether ‘the facts to be adjudicated in the [underlying] lawsuit
are the same facts upon which coverage depends.”

The court rejected the insured’s argument that the rule
should be flexible and permit a disqualifying conflict to arise when
the insurer has hired attorneys who may be tempted to develop
facts or legal strategy that ultimately could support the insurer’s
coverage position. The court rejected this argument and held that
the “same facts” test in Davalos is the proper analysis.

Under this analysis, the court found that the fact issues
raised by the reservation of rights letter were different from the
facts at issue in the underlying infringement case. First, the un-
derlying case raised the issue of limitations, and the insurer re-
served its right to deny the claim because it occurred before the
beginning of the policy. The court held these were different is-
sues. On the limitations issue, the question was when the claim
accrued, not when the accident infringement occurred. The court
conceded that of course the claim could not accrue until after the
infringing acts occurred. Nevertheless, the court concluded that
the limitations determination would lack the specificity necessary
to decide whether the claim was covered under the policy. An
adjudication of when the plaintiffs claim accrued would not be a
judicial ruling necessarily deciding when the infringing conduct
occurred.

Second, the court held that the plaintiff’s allegation
that the insureds acted willfully in infringing the copyright did
not raise the same issue as whether the insureds acted “with the
knowledge that the act would violate the rights of another,” with-
in a policy exclusion. The court reasoned that “willful” under the
Copyright Act includes both knowing and reckless conduct, so
that a finding that the defendants acted willfully would not neces-
sarily establish whether they acted knowingly within the meaning
of the exclusion.

The court’s reasoning on the first issue seems a bit facile.
The court conceded that accrual would encompass the date the
act occurred, because a plaintiff cannot discover his claim until
after the act has occurred. Therefore, deciding that the plaintiff’s
claims accrued before a certain date would necessarily establish
that the conduct occurred before a certain date. If the date for
limitations was prior to the date for coverage under the policy,
then litigating the accrual date would necessarily also litigate the
occurrence date for purposes of denying coverage.

56

The Fifth Circuit reiterated that, in certain situations, a
court may look to evidence outside the eight-corners in determin-
ing an insurer’s duty to defend. Star-Tex Resources, L.L.C. v. Gran-
ite State Ins. Co., 553 F. App’x 366 (5th Cir. 2014) (per curiam).
An insured sought defense for a suit against it concerning an auto
collision caused by the insured’s employee. The insurer denied
coverage, relying on the policy’s exclusion for damages arising out
of use of an auto. The insured argued that this exclusion did not
apply because the petition in the underlying suit did not state that
the employee was driving or operating an automobile at the time
of the collision, only that the auto collision was caused by the
employee’s negligence. The Fifth Circuit held that, based on the
pleadings, it could not determine whether there was a potentially
covered claim, as other reasonable inferences were possible that
would not place the employee in an automobile at the time of the
accident. However, the court concluded that it could consider
extrinsic evidence to determine whether the insurer owed a duty
to defend because it was “initially impossible to discern whether
coverage is potentially implicated and ... the extrinsic evidence
goes solely to a fundamental issue of coverage which does not
overlap with the merits[.]” In particular, the court looked at a no-
tice of claim sent to the insurer by the plaintiff, which stated that
the employee was driving the car. In looking at the eight corners
as well as this extrinsic evidence, the court held that the insurer
had no duty to defend the insured.

A liability insurer owed a defense to a correctional fa-
cility sued for civil rights violations for withholding prescription
medications from a prisoner. The civil rights endorsement in the
policy covered “‘bodily injury’ caused by alleged civil rights viola-
tions, so long as such violations and any resulting injuries are not
expected or intended from the standpoint of the insured.” The
claim arose when the insured withheld prescription medications
from a prisoner, allegedly resulting in his death. In the underlying
suit, the defendant invoked the medical malpractice limits pro-
vided for “health care” providers. The insurer argued that this po-
sition was inconsistent with the insured’s position that withhold-
ing medications was not
“medical services” within
the meaning of the policy
exclusion. The court noted
that estoppel applies when
a party takes one position
and then later assumes a
contrary position or when
a party asserts to another’s
disadvantage or right in-
consistent with the position the party previously took. The court
held neither form of estoppel applied. The position taken in the
underlying case did not involve the same language as the coverage
case. Further, the position taken in the underlying case benefited
the insurer by limiting the amount of the defendant’s exposure.
LCS Corr. Sves., Inc. v. Lexington Ins. Co., No. 2-13-CV-287, 2014
WL 1787771 (S.D. Tex. May 5, 2014).

An insurer did not owe a duty to defend the employee of
an insured because the employee was not an “insured.” The plead-
ing in the underlying suit alleged that the employee’s actions were
not in connection with his employment. Under the eight-corners
rule, that allegation removed the employee from the definition
of an “insured.” The additional statement in the pleading that
the employee alleged he was acting in the course and scope of his
employment was insufficient to establish a duty to defend. The
eight-corners rule focuses on the plaintiff’s factual allegations, not
the defendant’s allegations. Carzer v. Westport Ins. Corp., 997 E.
Supp. 2d 590 (S.D. Tex. 2013).

Doubts as to whether a complaint’s allegations trig-

An insurer did not
owe a duty to defend
the employee of an
insured because the
employee was not an
“insured.”
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ger coverage should be resolved in the insured’s favor. Canal Ins.
Co. v. XMex Transport, LLC, No. EP-13-CV-156-KC, 2014 WL
4385941 (W.D. Tex. Sept. 4, 2014). An insured trucking com-
pany sought a defense from its insurer relating to litigation con-
cerning a fatal truck accident. One plaintiff in the underlying suit
alleged that the individual defendants were acting in the course
and scope of their employment with the insured; another plaintiff
alleged that they were not. None of the pleadings specifically
identified the truck at issue. Yet the court concluded that the al-
legations in the pleadings were sufficient to trigger coverage under
the policy. Following the general rule that “the insurer is obli-
gated to defend if there is, potentially, a case under the complaint
within the coverage of the policy,” the court resolved doubts in the
pleadings in favor of the insured.

Summary judgment favored an insured, but not an addi-
tional insured in Burlington Ins. Co. v. JC Instride, Inc., No. H-13-
2844, 2014 WL 3057063 (S.D. Tex. July 7, 2014). An insured
general contractor was hired by a company to clean mud tanks
owned by another company. An employee of the hiring company
was injured when he got into a mud tank that contained caustic
materials, contrary to the insured’s representation to him. The
employee sued the owner of the tank and the insured. The tank
owner sought a defense as an additional insured from the insured’s
liability insurer. The insurer denied coverage on the grounds that
the policy’s employee exclusion applied. The insured also sought
coverage, which was granted subject to a reservation of rights, but
eventually denied on grounds that the policy’s pollution exclusion
applied. The district court considered both of these arguments in
deciding the parties’ cross-motions for summary judgment. The
court concluded that the employee exclusion excluded coverage
for the tank owner as an additional insured. The employee was
“hired to do work for or on behalf of” the insured, by virtue of the
contract between the employer cleaning company and the insured.
Thus, the insurer had no duty to defend the tank owner. How-
ever, the court found that the insurer did have a duty to defend the
insured. Although the caustic materials in the mud qualified as
pollutants under the policy, the pollution exclusion did not apply
because the employee was injured by entering the mud tank, not by
a “dispersal” or emission of the caustic materials.

In reconsidering a prior decision, a district court found
that it was correct in not considering extrinsic evidence to decide
an insurer’s duty to defend. The extrinsic evidence in question
overlapped with the merits and contradicted the allegations in the
underlying litigation. Admiral Ins. Co. v. Petron Energy, Inc., 1 E
Supp. 3d 501 (N.D. Tex. 2014). Additionally, the policy’s auto
exclusion did not apply to preclude a duty to defend. Whether
the tortfeasor in the underlying suit was alleged to be an employee
of all employers or a single employer made no difference because
a jury could conclude that the tortfeasor was an employee of only
one of the employers. The court further concluded that the earlier
ruling on the insurer’s duty to indemnify was premature.

The court also determined that an insurer breached its
contract by failing to tender a defense to the insured in an un-
derlying suit. The court’s earlier decision wrongly applied the in-
dependent injury test for “extra-contractual” damages, applicable
under some sections of the Texas Insurance Code, to the insured’s
breach of contract claim. The insured did not need to show it
suffered increased fees in the underlying suit, only that they had
incurred legal expenses due to the insurer’s failure to provide a
defense. Admiral Ins. Co. v. Petron Energy, Inc., 1 E Supp. 3d 501
(N.D. Tex. 2014).

A garage liability insurer had neither a duty to defend
nor a duty to indemnify an employee involved in an automobile
accident that occurred while he was driving his employer’s vehicle
during a personal trip. The employee was not an “insured” under
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the policy because he was on vacation and his use of his employer’s
vehicle was in the capacity of a customer and unrelated to his em-
ployment. Sentry Select Ins. Co. v. Home State Co. Mut. Ins. Co.,
994 F. Supp. 2d 789 (E.D. Tex. 2013).

A regulatory complaint may be considered a “claim” un-
der a “claims made and reported” policy. An insurance agency
sued its liability insurer after the insurer denied coverage for the
agency in an underlying suit. The insurer argued that it owed no
duty to defend or indemnify because the “claim” occurred before
the policy commenced. The court agreed. The policy provided
coverage for “claims made and reported” during the policy period.
Here, the plaintiff in the underlying suit had filed a complaint
about the agency with the Texas Department of Insurance a year
before the policy commenced. The court concluded that the com-
plaint with TDI constituted a claim under two definitions in the
policy: it was a “demand against any insured” and “a ... regulatory
investigation against any insured.” Regency Title Co., LLC v. West-
chester Fire Ins. Co., 5 F. Supp. 3d 836 (E.D. Tex. 2013).

B. Duty to indemnify

Two insurers insured an ambulance company that was
named in a personal injury lawsuit after a patient was injured
while being loaded into an ambulance. Nat! Cas. Co. v. W World
Ins. Co., 553 E App’x 373 (5th Cir. 2014). The insurers disputed
which of them had a duty to indemnify the insured. One policy,
issued by National Casualty, covered damages resulting from use
of an auto; the other policy, issued by Western World, excluded
damages resulting from use of an auto. The Fifth Circuit found
that the damages resulted from use of an auto and that National
Casualty had a duty to indemnify. Although the gurney was not
touching the ambulance when the incident occurred, one of the
EMTs was touching both the gurney and the ambulance and had
begun the process of placing the patient into the ambulance.

An earlier appeal in the case regarding the duty to defend
had determined that “the ‘sole purpose’ of the alleged attempt to
place [the patient] in the ambulance was to use the ambulance”;
“[t]he alleged attempt to load her into the ambulance ‘directly
caused’ her injury”; and “[a]ttempting to load a patient onto an
ambulance is ‘not an unexpected or unnatural use of the vehicle.”
The court concluded that it was bound to this eatlier opinion be-
cause it was now determined that the patient was injured while
being placed into the ambulance.

Justice Owen dissented, reasoning that there was no “use”
of an auto when the patient was dropped from a gurney just before
EMTs were about to place her into an ambulance and, further, that
the conclusions of the prior case were not binding because they were
based on the pleadings, and not on the evidence at trial.

A liability policy did not cover an arbitration award
against a law firm for improper billing practices. John M.
O’Quinn, RC. v. Nat| Union Fire Ins. Co. of Pittsburgh, PA, No.
4:00-CV-2616, 2014 WL 3543709 (S.D. Tex. July 17, 2014). A
class of plaintiffs sued their prior law firm seeking reimbursement
of expenses associated with an earlier class action lawsuit because
the expense reimbursement was not contemplated by the repre-
sentation agreement. The plaintiffs prevailed and recovered the
expenses and disgorgement of some fees the law firm had earned.
The law firm sought indemnity from its umbrella insurance car-
rier, which denied the claim. The trial court granted summary
judgment for the carrier, finding no coverage. The court found
that the law firm did not suffer a “Loss” within the meaning of
the policy because the damages awarded against the firm were res-
titutionary in nature. The court also found that the “Professional
Legal Services” provision did not provide coverage because the
firm’s billing and fee-setting practices, from which the underlying
suit arose, were not an integral part of the legal representation that

57



it provided to the plaintiffs. Additionally, any coverage would
have been excluded because the loss arose from the firm’s “gaining
profit or advantage to which it was not legally entitled.”

C. Settlements, assignments, and covenants not to execute

In the first successful case since Gandy, a court of ap-
peals affirmed a judgment against an insurer in favor of a plaintiff
who took an assignment of the insured’s claims. In Greatr Ameri-
can Insurance Co. v. Hamel, No. 08—-11-00302-CV, 2014 WL
4656618 (Tex. App.—El Paso, Sept. 19, 2014, no pet.), the court
rejected the insurer’s argument that it was not bound by the judg-
ment against its insured, based on the Supreme Court’s decision
in State Farm Fire & Cas. Co. v. Gandy, 925 S.W.2d 696 (Tex.
1996). In Hamel, a home builder was sued after the homeowners
discovered water damage caused by defective construction. The
insurer refused to defend, contending that the loss was excluded.
The plaintiffs then proceeded to a bench trial where they pre-
sented evidence of the builder’s negligence and the extent of their
damage. The trial court ruled in their favor. The builder then
assigned to the plaintiffs its claims against the insurer. The plain-
tiffs proceeded to trial against the insurer, resulting in a judgment
finding the insurer liable for the underlying judgment.

The insurer argued that under Gandy, the underlying
judgment was not binding because it did not result from an “ac-
tual trial” as required by the policy language. The policy provided
that suit could be brought against the insurer only to recover on
a judgment that is “obtained after an actual trial.” The court re-
jected this argument, holding that an insurance company cannot
insist on compliance with an actual trial requirement where the
insurer has breached its duty to defend.

The court also found sufficient evidence to support the
trial court’s findings that the builder defended himself in good
faith, his testimony was truthful, and was not unduly influenced
or affected by any stipulations or agreements or understandings
between the parties. The court found there was no evidence that
the underlying judgment was collusive or fraudulent. The court
therefore concluded that the Gandy requirement of a “fully adver-
sarial trial” was satisfied and the underlying judgment was there-
fore binding on the insurer.

The court also found Gandy distinguishable. The settle-
ment and assignment of claims in Gandy was held invalid when:
(1) it was made prior to an adjudication of plaintiff’s claims against
the insured in a fully adversarial trial; (2) the insurer had tendered
a defense; and (3) either (a) the insurer has accepted coverage, or
(b) the insurer has made a good faith effort to adjudicate coverage
prior to the adjudication of the plaintiff’s claim. The court found
none of these factors present in this case.

An umbrella liability insurer sued its insured and the in-
sured’s commercial general liability insurer, seeking a declaration
that it had no duty to indemnify the insured against a jury ver-
dict. Empire Indem. Ins. Co. v. N/S Corp., 571 E App’x 344 (5th
Cir. 2014) (per curiam). The Fifth Circuit held that a settlement
between the plaintiff and the insured in the underlying suit extin-
guished any obligation of the umbrella insurer to indemnify the
insured. In particular, the settlement reached in the underlying suit
contained an unconditional release. The agreed judgment, entered
after the settlement was executed, could not revive the insured’s
liability. Because the insured was not, and could never be, legally
liable for the judgment based on the full release in the settlement
agreement, the umbrella insurer had no duty to indemnify.

D. Excess & primary coverage

An employee of an insured was involved in a car ac-
cident while driving a truck owned by another insured. The em-
ployer’s insurer asked the truck insurer to tender a defense when
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the injured party sued the employer. The truck insurer declined,
stating it would share the defense costs. The Fifth Circuit held
that the “other insurance” clauses in the two insurers’ policies did
not limit liability or coverage based on the existence of other avail-
able insurance, so the clauses did not conflict, which would have
resulted in the defense costs being shared pro rata. Because the
clauses did not conflict, the court held that under the terms of
the “other insurance” clauses, the truck insurer was obligated to
provide primary coverage to the employer and was liable for the
entirety of the defense. Am. States Ins. Co. v. Ace Am. Ins. Co., 547
E. App'x. 550 (Sth Cir. 2013).

An excess insurer’s coverage was triggered even though
the underlying insurers settled for an amount less than their pol-
icy limits. Plantation Pipe Line Co. v. Highlands Ins. Co., No.
11-12-00029-CV, 2014 WL 4346160 (Tex. App.—Eastland
Aug. 29, 2014, pet. filed). An insured pipeline company sought
coverage relating to a leak in one of its underground pipelines.
The pipeline company had many layers of insurance. It reached a
settlement with its lower-level insurers for less than the full limits
of those policies, but agreed to pay the difference between the
underlying settlement amounts and the underlying policy limits.
The pipeline company then sued its top tier excess liability insurer,
which denied coverage, arguing that the lower-level insurers had
not actually paid the full limits of their policies. The court dis-
agreed. The policy did not require the lower-level insurers to pay
“full policy limits” before coverage attached; it required them to
pay “ultimate net loss.” Although that phrase was not defined in
the excess policy, it was defined in a lower-level policy, the terms
of which were adopted by the excess policy. Under the lower-level
policy, “ultimate net loss” meant “all sums which the insured or
... his insurer, or both, become legally obligated to pay as dam-
ages, ... by ... settlement [.]” Using this definition, the court
concluded that the excess insurer was liable because the pipeline
company and the other carriers altogether paid a sum in excess of
the attachment point of the excess policy.

VI. THIRD PARTY THEORIES OF LIABILITY

A. Fraud

A certificate submitted to a state agency was not misrepresenta-
tion of coverage. An insured pest control company sued its in-
surer and insurance agent for fraud and misrepresentation after
the insurer denied liability coverage for a suit brought against the
insured by a homeowner for an allegedly improper wood destroy-
ing insect inspection (WDI). The policy excluded WDIs from
coverage, but the insurer issued a certificate of insurance sent to
the Texas Department
of Agriculture that did
not list any categories
of pest control work as
excluded. Because the
certificate  filed  with
the state did not iden-
tify any exclusion, the
insured argued that it
reasonably relied on the
fact that full coverage
was provided. The court
of appeals disagreed.
The insured had previously acknowledged in the application for
insurance and the renewal application that the insurance did not
include coverage for liability arising from WDI. Also, the plain
language of the endorsements in the original and renewal poli-
cies excluded coverage for inspection services. The certificate spe-
cifically stated that it neither amended, extended, or altered the

The certificate spe-
cifically stated that it
neither amended, ex-
tended, or altered the
coverage afforded by
the policies and was
furnished for informa-
tion only.
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coverage afforded by the policies and was furnished for informa-
tion only. The court concluded that the policies and application
would not have caused a reasonable person to believe that the
insured had coverage for liability arising from inspections, includ-
ing WDI. Consequently, the insured could not prove its causes of
action for DTPA, insurance code violations, fraud, and negligent
misrepresentation. Simon v. Tudor Ins. Co., No. 05-12-00443-CV,
2014 WL 473239 (Tex. App.—Dallas Feb. 5, 2014, no pet.).

VII. DAMAGES & OTHER ELEMENTS OF RECOVERY

A. Attorney’s fees

An award of attorney’s fees was reversed and remanded
where the plaintiff’s attorney did not segregate time, or estimate
the allocation of time, between breach of contract and statutory
claims that allow fee recovery and negligence claims that do not
allow fees. Prudential Ins. Co. v. Durante, No. 08-12-00077—
CV, 2014 WL 4259434 (Tex. App.—El Paso Aug. 29, 2014, pet.
granted).

In United Nat' Ins. Co. v. AMJ Investments, L.L.C., No.
14-12-00941-CV, 2014 WL 2895003 (Tex. App.—Houston
[14th Dist.] June 26, 2014, no pet.), a building’s owner and its
property insurer disputed the amount the insurer should pay un-
der the policy after the building sustained damage from a hur-
ricane. The court of appeals upheld the bad faith claims that the
lower court found against the insurer, but reversed the attorney’s
fee award. The insured’s attorney used the lodestar method of
proving attorney’s fees, but had not kept billing records. Instead,
he estimated the amount of time it took him for general tasks,
such as discovery. The court held that the insured failed to intro-
duce evidence that was sufficiently specific to permit the determi-
nation of a reasonable fee for its attorney’s services, and reversed
and remanded.

An insured did not have to segregate attorney’s fees
awarded against an insurance agency found liable for breach of
contract and an insurance broker found liable for negligence where
the insured’s claims against both arose out of the same transaction
and resulted in a single injury where the agency and broker failed
to provide the coverage the insured requested. Insurance Alliance
v. Lake Texoma Highport, LLC, No. 05-12-01313-CV, 2014 WL
6466851 (Tex. App.—Dallas Nov. 19, 2014). The court reasoned
that although there was some testimony about actions specific to
the broker, the jury could have determined that any fees the in-
sured spent dealing with the broker would have been incurred
anyway to bring its claims against the agency.

B. Mental Anguish

In Great American Insurance Co. v. Hamel, No., 08—11—
00302-CV, 2014 WL 4656618 (Tex. App.—El Paso, Sept. 19,
2014, no pet.), the plaintiffs recovered mental anguish damages
along with their property damage in a suit against the builder for
negligent construction that allowed water damage. On appeal,
the insurer argued that mental anguish damages were not recover-
able, because the plaintiffs presented no evidence of any physical
manifestations so that their mental anguish damages did not con-
stitute damages because of “bodily injury.” See Trinity Universal
Ins. Co. v. Cowan, 945 S.W.2d 819 (Tex. 1997). The plaintiffs re-
sponded that their mental anguish was because of “property dam-
age,” and was therefore covered. The court did not accept either
argument, but instead held that mental anguish is not recoverable
based solely on negligent property damage, citing Cizy of Tyler v.
Likes, 962 S.W.2d 489 (Tex. 1997). The evidence in this case only
showed that the builder was negligent, not that he acted with a
heightened degree of misconduct that would allow a recovery of
mental anguish damages.
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VIII. DEFENSES & COUNTERCLAIMS

A. Accord & sat-
isfaction

A prop-
erty insurer’s pri-
or payment for a
claim related to
Hurricane Ike in
2008 did not sup-
port the defense
of accord and
satisfaction in a
subsequent  suit -
based on another claim arising from another storm. The court
found evidence that the insurer issued a $2,500 settlement check,
but there was no evidence that the insureds ever accepted it or
released their claims. Mag-Dolphus, Inc. v. Ohio Cas. Ins. Co., No.
H-13-08S2, 2014 WL 4167497 (S.D. Tex. Aug. 13, 2014).

B. Allocation

Plaintiffs who suffered water damage to their home that
covered several policy years were not required to allocate those
damages between or among insurers or policies. Great Ameri-
can Insurance Co. v. Hamel, No. 08—11-00302—CV, 2014 WL
4656618 (Tex. App.—El Paso, Sept. 19, 2014, no pet.),

C. Attorney’s fees for vexatious litigation

A federal magistrate abused his discretion by awarding
attorney’s fees against the insured’s lawyers for unreasonably and
vexatiously multiplying proceedings in violation of 28 U.S.C. §
1927. Lawyers Title Ins. Corp. v. Doubletree Partners, L.P, 739
F.3d 848 (5th Cir. 2014). The Fifth Circuit held that there was
no evidence that the attorneys had asserted the extra-contractual
claims against the title insurer in bad faith, for any improper mo-
tive, or in reckless disregard of any duty owed to the court. In-
stead, the evidence showed that the attorneys felt obliged to assert
the claims as compulsory counterclaims and had offered to put
those claims on hold pending resolution of the breach of contract
issues, but the insurer’s attorneys had rejected this offer.

D. Insurer’s waiver of, or estoppel to assert, defenses

A beneficiary could not assert that an insurer was es-
topped from denying coverage on a life insurance policy that had
lapsed for non-payment of premium. The court held that when a
valid contract exists covering the alleged promise, a plaintiff can-
not recover under promissory estoppel. In this case, the policy
governed the terms under which the insurer would pay. There-
fore, promissory estoppel would not apply. Lombana v. AIG Am.
Gen. Life Ins. Co., No. 01-12-00168-CV, 2014 WL 810858
(Tex. App.—Houston [1st Dist.] Feb. 27, 2014, pet. denied).

The court also found no evidence of continued negotia-
tions or representations by any authorized person on behalf of the
insurance company, so waiver did not apply.

E. Payment

Payment of an insurance settlement check to an insured
without the endorsement of a mortgagee as copayee does not con-
stitute payment to a “holder” and thus does not discharge the
insurer of its liability. Viewpoint Bank v. Allied Prop. & Cas. Ins.
Co., No. 05-12-01370-CV, 2014 WL 3867810 (Tex. App.—Dal-
las Aug. 7, 2014, pet. filed). In settlement of an insurance claim,
an insurer issued checks payable jointly to its insured and the in-
sured’s mortgagee. After the insured negotiated and deposited
checks without the mortgagee’s endorsement and retained all of
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the proceeds, the mortgagee sued the insurer to recover payment.

Relying on McAllen Hospitals, LP v. State Farm Mut. Ins. Co. of
Tex., 433 S.W.3d 535 (Tex. 2014), the court held that the insurer

was not discharged from its liability on the underlying obligation

or the checks under article 3 of the UCC. Additionally, the mort-

gagee had a conversion cause of action against the insurer under

the UCC, and that remedy was not exclusive. Consequently, the

insurer was obligated to pay the checks to the mortgagee.

F. Reformation

In Lawyers Title Ins. Corp. v. Doubletree Partners, L.R,
739 FE.3d 848 (5th Cir. 2014), the court held that an insurer was
entitled to reform an insurance policy that was issued without the
exception and coverage agreed to by the parties. The insurer and
insured both agreed that a title insurance policy would include an
exception for a flowage easement and additional survey coverage
purchased by the insured. Due to a software error, the policy was
issued without those forms. The court held that reformation is
proper when (1) an original agreement exists between the parties,
and (2) a mutual mistake occurred in reducing the agreement
to writing. The evidence showed that the parties agreed to the
easement and additional coverage, so the first prong was satisfied.
The court also held the mistake was mutual because, even though
the insurer unilaterally made the mistake, the insured knew a
mistake had been made because it had agreed to the easement in
the title commitment and had paid for the additional coverage
that was mistakenly omitted.

G. Restitution

An insurer could not recoup payments under equita-
ble theories of restitution, unjust enrichment, and subrogation,
where the insurance contract addressed the issues in dispute.
Gotham Ins. Co. v. Warren EGR Inc., No. 12-0452, 2014 WL
1190049 (Tex. Mar. 21, 2014). The insurer provided coverage
for an oil well operator in case of an oil well blow out. After an
oil well blew out and the insurer paid, the insurer then sought
to recoup its payments based on its argument that the operator
breached the insurance contract by not using due diligence and
made misrepresentations about the amount of its interest.

The court held that the insurer could not proceed on
its equitable claims because it was limited to contractual claims
where the policy addressed the matter at issue. As shown by the
insurer’s contract claims, there were provisions in the policy that
addressed the issues. There was some evidence that the operator
breached the due diligence requirement in the policy by failing
to use a proper blowout preventer. There was some evidence that
the operator misrepresented its interest in the well, which affected
the amount owed by the insurer. Therefore, the Court remanded
for determination of the insurer’s contract claims.

IX. PRACTICE & PROCEDURE

A. Appraisal

An appraisal award could not be disregarded for being
non-itemized. Michels v. Safeco Ins. Co. of Indiana, 544 F. Appx
535 (5th Cir. 2013). Insureds sued both their homeowner’s in-
surer and its investigator seeking coverage for smoke damage to
their home that occurred during the Bastrop wildfires. The trial
court granted the insurer’s motion to compel appraisal. The in-
sureds argued on appeal that the appraisal award should have been
disregarded because it was not fully itemized and thus not in com-
pliance with the policy. The Fifth Circuit disagreed and held that
the insureds were estopped from making this argument, because
the insureds’” appraiser had requested that the umpire use a non-
itemized, lump sum form. Further, the award substantially com-
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plied with the policy. The appraisers prepared itemized estimates,
met to discuss them, and then submitted disputes to the umpire.

In United Neurology, PA. v. Hartford Lloyd’s Ins. Co.,
995 FE. Supp. 2d 647 (S.D. Tex. 2014), the insured attempted to
have an appraisal award regarding property damage caused by a
hurricane set aside. The insured argued that the award was im-
proper because the appraisers looked at causation in determining
the award. The court held that appraisal panels act within their
authority when they determine whether damage was caused by a
covered event or was the result of non-covered pre-existing condi-
tions like wear and tear, or in this case, neglect under the terms of
the policy. Therefore, the insured’s motion to set aside the award
was denied.

The “law of the case” doctrine prevented an insured from
re-litigating an insurer’s liability under a homeowner’s policy.
Farmers Group Ins., Inc. v. Poteet, 434 S.W.3d 316 (Tex. App.—
Fort Worth 2014, pet. denied). An insured’s house was dam-
aged by soot. She sought coverage from her home insurer. The
insurer invoked the appraisal process, but failed to ever designate
its appraiser and instead initiated a lawsuit asking the court to ap-
point an umpire. That suit was ultimately dismissed for want of
prosecution. The insured then sued the insurer for breaching the
contract. In an initial appeal of summary judgment, the court of
appeals determined that the insured failed to present evidence of
her damages by failing to segregate between covered and uncov-
ered losses. However, the court remanded the case on the issue of
the insurer’s breach of the appraisal provision. In the remand, the
parties disputed the scope of the trial. In particular, the insurer
argued that the law of the case precluded retrial of any damages
except for those associated with the appraisal process itself. The
insured argued, however, that her recoverable damages should
include the full amount of her claimed loss. She based her argu-
ment on the appraisal provision in the policy, which said that an
award under that provision would be “binding” on both parties.
Her point was that, had appraisal taken place, it would have de-
termined the extent of her damages. The court agreed with the
insurer, holding that the scope of the trial on remand was limited
to the appraisal and the damages resulting from breach of the ap-
praisal clause. The law of the case applied to preclude the insured
from attempting to recover any damages relating to the property.
Further, the court noted that an appraisal does not necessarily
determine the amount of a covered loss. An appraisal amount
may include both covered and uncovered losses, and causation is
a liability question for the courts. Consequently, the insured was
incorrect in arguing that the insurer would have compensated her
for her loss, covered or not, if the insurer had complied with the
appraisal provision.

B. Arbitration

The court in Why Nada Cruz, L.L.C. v. Ace American
Ins. Co., 569 E. App’x. 339 (5th Cir. 2014), held that an arbitra-
tor did not exceed his powers in dismissing an arbitration where
the insured did not file for arbitration until over two years after
the date of the loss. The arbitrator held that the policy required
that the request for arbitration be filed one year from the date of
loss. A letter to the insurer stating that the insured would request
arbitration did not meet the requirement for actually filing for
arbitration.

C. Choice of law

A New York resident purchased an insurance policy,
which, through a series of assignments, allowed a settlement trust
to acquire the rights to the “pay on death benefits.” After the
insured’s death, the settlement trust submitted a request to the
insurer for payment. The insurer refused, arguing the rights were
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fraudulently acquired as part of a stranger owned life insurance
scheme. The settlement trust sued the insurer. The insurer argued
that New Jersey law should apply because the policy application
had choice of law contacts with New Jersey. The other two in-
terested jurisdictions were Texas, where the insurer was domiciled
and suit was filed, and New York, where the insured was a resi-
dent. New Jersey law conflicted with Texas and New York law
on the issue of the insurer’s ability to challenge the validity of the
insurance policy based on the insurable interest requirement once
the contestability period had expired. The court held that New
York law applied, relying on Restatement (Second) of Conflicts of
Laws section 192, which creates a choice of law presumption in
favor of the jurisdiction where the insured was domiciled at the
time she applied for life insurance. American Nat! Ins. Co. v. Con-
estoga Settlement Trust, No. 04-13-00719-CV, 2014 WL 3734215
(Tex. App.—San Antonio July 30, 2014, pet. filed).

Texas law, and not Colorado law, applied in a liability
coverage dispute regarding coverage for a Colorado judgment
against an insured that included an award of punitive damages.
Tesco Corp. (US) v. Steadfast Ins. Co., No. 01-13-00091-CV, 2014
WL 4257737 (Tex. App.—Houston [1st Dist.] Aug. 28, 2014, no
pet.). The court concluded that Texas law governed the scope of
coverage under the policies by looking at various factors. In par-
ticular, the insurer had its principal place of business in Texas, the
insured did business in Texas, the policies were negotiated and ex-
ecuted in Texas, and the policies were issued from underwriters in
Texas through a Texas broker. The only connection to Colorado
was that the underlying judgment was entered there. Moreover,
applying Colorado law would invalidate a portion of the policy,
whereas applying Texas law would uphold it. The court noted
that the law favors applying the law of the state that would uphold
the validity of the contract.

D. Discovery

The supreme court held that a request for other claim
files was overly broad and that the trial court, therefore, abused its
discretion by allowing such discovery. In re Natl Lloyds Ins. Co.,
No. 13-0761, 2014 WL 5785871 (Tex. Oct. 31, 2014) (per curi-
am). Irving’s home was damaged by storms in Cedar Hill in 2011
and 2012. She contended that the insurer undervalued her claims
and sued for unfair insurance practices. She sought discovery of
other claims handled by the same adjusters and adjusting com-
pany. The trial court allowed discovery limited to those adjusters
and to other Cedar Hill policyholders. To support her contention
that her claims were undervalued, Irving proposed to compare the
insurer’s evaluation of the damage to her home with its evaluation
of damage to other homes. The supreme court held this discovery
was overly broad because it was not probative of how the insurer
handled Irving’s claim. The court held there were too many vari-
ables regarding the other claims for them to be relevant to Irving’s
claim. The court noted that it was not holding that evidence of
other claims can never be relevant in coverage litigation, but that
it was irrelevant in this case.

E. Experts

In a suit against a builder for water intrusion damage to
a home, the trial court properly allowed expert testimony from a
repair contractor and an engineer regarding the extent and timing
of the damage. Grear Am. Ins. Co. v. Hamel, No., 08—-11-00302—
CV, 2014 WL 4656618 (Tex. App.—El Paso Sept. 19, 2014, no
pet.). The court found both experts were sufficiently qualified by
their experience and education to give opinions about the wetness
of wood in the house and the progression of wood rot caused by
the water leaks.

A building’s owner and its property insurer disputed the
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amount the insurer should pay under the policy after the building
sustained damage from a hurricane. United Nat! Ins. Co. v. AM]
Inv., L.L.C.,, No. 14-12-00941-CV, 2014 WL 2895003 (Tex.
App.—Houston [14th Dist.] June 26, 2014, no pet.). The trial
court found that the insurer had knowingly violated the Texas
Insurance Code. The insurer argued on appeal that it could not
have knowingly failed to settle the claim when its liability was
reasonably clear because there was no evidence that its liability
was “reasonably clear,” and also argued that its reliance on expert
advice is not evidence of bad faith. The court held that in some
circumstances, reliance on expert advice can be evidence of bad
faith. In this case, although the insurer argued it properly relied
on its experts, there was evidence that the insurer agreed to pay for
repairs as set forth in its consultant’s estimate. Therefore, the jury
could have concluded that once the insurer reached that agree-
ment, it was no longer reasonable for the insurer to rely on the
contrary opinion of other experts.

Where the insurer cross-examined the insured’s witness
about whether he was an expert and elicited testimony that he was
an expert on determining damages under a policy, that provided
sufficient expert testimony to calculate the money owed under a
policy that fell short of the policy that was requested. Insurance
Alliance v. Lake Texoma Highport, LLC, No. 05-12-01313-CV,
2014 WL 6466851 (Tex. App.—Dallas Nov. 19, 2014).

F. Hospital liens
The Texas Supreme Court held that a hospital’s lien was

ot discharged b
?het inlsurer’rsg Smg The Texas Supreme Court
held that a hospital’s lien

ment check made
joindy payable w0 \yag not discharged by the

the hospital and
plaintiff, where the
plaintiff  deposited
the check with-
out the hospital’s
knowledge or en-
dorsement.  McAl-
len Hosps., LD v
State Farm Co. Mut.
Ins. Co. of Tex, 433
S.W.3d 535 (Tex.
2014). The court held that the check that was jointly payable to
the injured party and the hospital did not constitute “payment”
under the hospital lien statute, Tex. Prop. Code § 55.007. There-
fore, the release was not valid, the cause of action was revived, and
the hospital retained its lien.

The court did not address whether the hospital had a
direct action against the insurer because that issue was not prop-
erly raised. However, the court did strongly suggest that there
would be no private cause
of action, because no such
remedy appears in the stat-
ute. The court also noted
that the hospital had the
ability to sue the bank that
accepted the deposit with-
out both required endorse-
ments, but that remedy did
not preclude the hospital
seeking other remedies.

Another court held
that an insurer subject to a
hospital lien had standing to
seek declaratory judgment

made jointly payable to
the hospital and plaintiff,
where the plaintiff depos-
ited the check without the
hospital’s knowledge or
endorsement.
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that the charges were unreasonable. Allstate Indem. Co. v. Me-
morial Hermann Health System, 437 S.W.3d 570 (Tex. App.—
Houston [14th Dist.] 2014, no pet.). The hospital rendered ser-
vices and treatment totaling $4,956.50 to Allstate’s insured and
perfected a hospital lien for that amount. Allstate then paid on
behalf of its insured $2,118.12 to the injured plaintiff, without
getting a release of the hospital lien. When the hospital sent a
demand letter for the full amount, Allstate obtained a review,
which found that the reasonable charges were only $1,081.88,
which Allstate tendered to the hospital. Allstate then sued for
declaratory judgment that it either had the right to challenge the
reasonableness and necessity of the services or that the lien statute
denied Allstate due process.

The court held that Allstate had standing to seek de-
claratory relief. Allstate was affected by the lien because Allstate
paid the settlement funds that were subject to the lien. Allstate
had a real and substantial controversy involving a genuine conflict
of tangible interest and not merely a hypothetical dispute. The
court also found that Allstate had alleged an injury to the extent
the hospital was claiming it was entitled to pay more than Allstate
asserted was reasonable.

G. Motion for new trial

An order granting a new trial was reversed on man-
damus review. In re United Servs. Automobile Assn, No. 01-13-
00508-CV, 2014 WL 4109756 (Tex. App.—Houston [1st Dist.]
Aug. 21, 2014) (orig. proceeding). Insured homeowners sued
their homeowner’s insurance company for violations of the Insur-
ance Code after their home was damaged by Hurricane Ike and a
subsequent flood. Following trial, the jury awarded the insureds
$400,000 in damages. The insureds moved for a new trial, which
the trial court granted, and the insurer sought a writ of manda-
mus to overturn that order. The court of appeals granted the
mandamus and ordered that judgment be entered on the verdict,
finding that all five of the trial court’s reasons for granting the
motion were incorrect. In particular, the court of appeals found
that it was an abuse of discretion to grant a new trial because: (1)
the evidence supported the jury’s finding that the insurer did not
breach the policy by failing to make a payment within days of a
notification of payment; (2) the insurer’s closing argument did
not violate the order in limine; (3) the jury’s award for dimin-
ished value of the insured’s home was not against the weight and
preponderance of the evidence; (4) the jury’s failure to award at-
torney’s fees in the event of an appeal was consistent with the evi-
dence because the insured’s attorney never testified to the amount
of fees reasonable or necessary for an appeal, only what the cost of
an appeal would be; and (5) the jury’s verdict as to mental anguish
damages was supported by a finding that the insurer “knowingly”
made misleading statements, because “knowingly” was included
in one of the jury questions.

H. Removal and remand

Where a plaintiff sued State Farm Lloyds and its adjuster for unfair
insurance practices, a separate State Farm entity could not remove
the case to federal court claiming improper joinder of the adjuster
and asserting diversity of citizenship. Jongh v. State Farm Lloyds,
555 E App’x 435 (5th Cir. 2014) (per curiam). After Dr. Jongh
filed suit against State Farm Lloyds and its adjuster, contending
that they improperly investigated and underpaid her claims, State
Farm filed an answer asserting that it had been incorrectly named
as State Farm Lloyds. However, State Farm did not intervene or
otherwise request that the state court substitute it as the proper
party. State Farm then removed the case to federal court contend-
ing that the adjuster was improperly joined, that it was diverse,
and that therefore the federal court had diversity jurisdiction. The
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case proceeded to a bench trial resulting in a take-nothing judg-
ment in favor of the adjuster and State Farm.

The Fifth Circuit held that State Farm and State Farm
Lloyds are separate entities. State Farm was never a party to the
suit, as it had not been substituted in, and therefore lacked the
authority to remove the case to federal court.

The court also rejected the argument that the adjuster
was improperly joined to defeat diversity. State Farm Lloyds and
the adjuster were both Texas citizens. There was no improper
joinder to defeat diversity jurisdiction, because there was no di-
versity with any of the actual parties to the suit. While State Farm
was diverse, it was not a party to the suit.

In a fairly routine case, a federal court held that the
plaintiff could properly state claims for unfair insurance prac-
tices against an insurance adjuster. Esteban v. State Farm Lloyds,
No. 3:13-CV-3501-B, 2014 WL 2134598 (N.D. Tex. May 22,
2014). The court rejected the insurer’s argument that the adjuster
was not subject to liability, because he was not an employee of the
insurance company. The
court rejected this argu-
ment because of the statu-
tory language and holdings
of the Texas Supreme Court
and Fifth Circuit that estab-
lish that it is the adjuster’s
conduct that creates liabil-
ity under Texas Insurance
Code Chapter 541, not his
status as an employee.

In a very signifi-
cant part of the court’s decision, the court then considered wheth-
er the plaintiff’s pleadings stated a claim against the adjuster. The
court addressed what has been a very thorny issue for plaintiffs — In
judging the sufficiency of the pleadings, does the federal standard
or the Texas “fair notice” standard apply? The court noted that the
federal pleadings standard under Twombly and Igbal is arguably
more stringent than the Texas “fair notice” requirement. This has
proven to be a trap for plaintiffs who file state court petitions that
are suflicient under the fair notice standard, but then are judged
on removal under the more stringent federal standard. Applica-
tion of the more stringent federal standard leads to dismissal of
the plaintiff’s claim, where a pleading that was insufficient under
the “fair notice” standard would only require re-pleading.

The court concluded that fundamental fairness com-
pelled applying the Texas “Fair Notice” standard and cited a Fifth
Circuit opinion to that affect. See De La Hoya v. Coldwell Banker
Mex. Inc., 125 E App’x 533, 537-38 (5th Cir. 2005).

The court then concluded that the plaintiff had suffi-
cient allegations against the adjuster. She alleged that he improp-
erly adjusted her claim; that his report failed to include many of
her damages; that his estimate did not allow adequate funds to
recover repairs; that he misrepresented the scope of damage as
well as the amount of insurance coverage; that he engaged in the
business of insurance and was therefore a person under Chapter
541; and that he had improperly adjusted her claim and misrepre-
sented certain key facts. The court found these allegations while
“relatively spare and lacking in specificity,” were sufficient under
the lenient Texas “Fair Notice” standard.

The court noted that
the federal plead-
ings standard under
Twombly and Igbal is
arguably more strin-
gent than the Texas
“fair notice” require-
ment.

I. Res Judicata & collateral estoppel

Insureds’ claims for damage from a water leak were not
barred by res judicata or collateral estoppel based on the insurer’s
prior payment of a claim related to Hurricane Ike in 2008. The
court found summary judgment evidence establishing that the
later claim resulted from a subsequent storm. Therefore, the prior
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litigation and claim settlement did not bar the subsequent suit.
Mag-Dolphus, Inc. v. Ohio Cas. Ins. Co., No. H-13-08S2, 2014
WL 4167497 (S.D. Tex. Aug. 13, 2014).

J. Severance & separate trials

A court issued a writ of mandamus compelling a tri-
al court to grant severance of the plaintiffs breach of contract
and unfair insurance practice claims under an uninsured/under-
insured motorist policy. In re Progressive Co. Mut. Ins. Co., 439
S.W.3d 422 (Tex. App.—Houston [1st Dist.] 2014, orig. pro-
ceeding). The court recognized that severance is not always re-
quired. However, the court cited several other courts that con-
cluded severance is required with UM/UIM coverage because the
insurer is not liable for breach of contract until the insured first
proves that the other driver was negligent and under-insured, and
the amount of the plaintiff’s damages. The court concluded that
it would be manifestly unjust to require the parties to engage in
discovery on extra-contractual claims that was much broader than
discovery on the breach of contract claim.

K. Standing

A ship owner that was harmed by an insured shipyard’s
negligence had standing to sue the shipyard’s liability insurer.
Nat'!l Liab. & Fire Ins. Co. v. R&&R Marine, Inc., 756 E3d 825 (5th
Cir. 2014). A ship sank at a shipyard during Hurricane Humber-
to. The shipyard’s liability insurer sued the shipyard and the ves-
sel’s owner to disclaim liability under the policy. The vessel owner
counterclaimed that the policy obligated the insurer to cover all
sums for which the shipyard became liable and also asserted neg-
ligence claims against the shipyard. The shipyard was found to
be negligent and liable to the vessel owner. After determining
the shipyard’s negligence liability, the court analyzed whether its
insurer was liable to the vessel owner under the policy. The Fifth
Circuit held that the vessel owner had standing to bring its coun-
terclaim against the insurer under Federal Rule of Civil Proce-
dure 13(a), even though no final judgment had established the
shipyard’s liability at the time the counterclaim was filed, which
would preclude standing under Texas law. The Federal Rules of
Civil Procedure were controlling, and under Rule 13(a), which
was designed to promote judicial economy, the owner’s counter-
claim was compulsory. The court further held that the insurer’s
liability was limited to its policy limits and reduced the damages
award accordingly. The court also held that attorney’s fees were
unavailable to the vessel owner under chapter 542 of the Insur-
ance Code, because that chapter does not apply to marine in-
surance. However, attorney’s fees were recoverable under section
38.001 of the Texas Civil Practice & Remedies Code. Making an
Erie guess, the court concluded that the vessel owner was a third-
party beneficiary and could sue to enforce the policy and thus
recover attorney’s fees under section 38.001. Finally, the court re-
duced the judgment interest from 18% to 6%, because the 18%,
derived from section 542.060 of the Insurance Code, did not ap-
ply to marine insurance.

A plaintiffs assignment of claims to her insurer pre-
cluded her from having standing to assert claims. Pringle v. Atlas
Van Lines, No. 4:13-CV-571-0, 2014 WL 1577870 (N.D. Tex.
Apr. 16, 2014). The plaintiff asserted that a moving company lost
and damaged several of her items in a move. The insurer for the
entity that arranged the move reached a settlement with plain-
tiff and paid the agreed amount, obtaining an assignment of her
claims. However, plaintiff still brought suit against the entity that
arranged the move and the mover. The court held the evidence
established that plaintiff assigned the claims arising out of the
shipment of her household goods to the insurer, and therefore,
she lacked standing to pursue her claims against them.
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Plaintiffs in a tort suit could not simultaneously sue an
insurer and its insured. In Re First Mercury Ins. Co., 437 S.W.3d
34 (Tex. App.—Corpus Christi 2014) (orig. proceeding). The
family of a shooting victim sued a security company and its li-
ability insurer, alleging negligence on the part of the company and
fraud by the insurer in connection with a settlement agreement
with another victim. The insurer filed a plea to the jurisdiction,
contending that it was not directly liable to the family. The trial
court denied the plea, and the insurer sought mandamus relief,
which was granted. The court of appeals held that the family
lacked standing because they did not have a direct claim against
the insurer until final judgment or agreement established that the
security company was liable to the family. The court also deter-
mined that the insurer lacked an adequate remedy by appeal be-
cause allowing the family to proceed simultaneously against the
insurer and the insured would create potential conflicts of interest
for the insurer, and evidence pertaining to the allegedly fraudu-
lent settlement would introduce prejudicial evidence concerning
the existence of insurance.

A similar decision was reached in Debes v. General Star
Indem. Co., No. 09-12-00527-CV, 2014 WL 3384679 (Tex.
App.—Beaumont July 10, 2014, no pet.) (mem. op.). There, a
landlord sued its tenant’s property insurer for breach of contract,
alleging that the insurer failed to compensate him under the policy
for his losses arising from a fire in the leased property. The court
held that the landlord lacked standing to bring the suit because he
was neither an insured nor a third-party beneficiary to the policy.
The policy named only the tenant as the insured, and there was
no evidence that the tenant assigned her breach of contract claim
to the landlord. Thus, the landlord lacked privity with the insurer
to bring the claim. Further, the policy contained no language
that showed an intent of the insurer and tenant to confer any

}’(frr(’f_ﬁté’fn;f;uiﬁfy: The insurer’s coverage
the landlord was not Suit and the underly-
a third party benefi-  jng tort suits were not
ciary to the policy. .

A federa Parallel actions because
court denied an in- the insurer was not a
fitilsrﬁi,:s metion © party to the underlying
liabiliy  insurers SUIts and the insurer’s

duties under the policy

were not before the
state court.

declaratory  action
in deference to the
pending state court
underlying tort suits.
Canal Ins. Co. v
Xmex Transp., LLC, 1 E Supp. 3d 516 (W.D. Tex. 2014). The
insurer’s coverage suit and the underlying tort suits were not par-
allel actions because the insurer was not a party to the underlying
suits and the insurer’s duties under the policy were not before
the state court. Also, while the question of the insurer’s duty to
indemnify would require the federal court to address many of the
factual questions at issue in the underlying state actions, there was
no res judicata concern because the federal court could not rule
upon the duty to indemnify until the underlying suits were over.
Other factors under the T7ejo and Brillhart standards supported
the federal court retaining the insurer’s action.

L. Subrogation

As a matter of first impression, the Waco Court of Ap-
peals held that a workers’ compensation carrier may use the MCS-
90 endorsement to recover its subrogation interest from the au-
tomobile liability insurer of an employer. S. Co. Mut. Ins. Co. v.

Great West Cas. Co., 436 S.W.3d 348 (Tex. App.—Waco 2014,
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no pet.). An employee was involved in a vehicle collision while
acting in the course and scope of his employment. The collision
injured the underlying plaintiff. The employer’s liability insur-
ance company denied coverage of the plaintiffs claims because
the vehicle was not one covered by the policy. The plaintiff then
sought compensation for his injuries through his workers’ com-
pensation carrier, which paid him. As the plaintiffs subrogee, the
workers’ compensation carrier sued the employer’s liability insurer
for the amount it paid the plaintiff, pursuant to a federal motor
carrier endorsement, the MCS-90, which was attached to the li-
ability insurer’s policy with the employer. The liability insurer
argued that the workers’ compensation carrier could not recover
through the MCS-90 endorsement because the endorsement was
not applicable to disputes among insurers. The workers’ com-
pensation carrier argued that it could by asserting its subrogation
rights. The court agreed with the workers’ compensation carrier.
The MCS-90 endorsement makes an insurer liable for any liabil-
ity resulting from the negligent use of any vehicle by the insured,
even if the vehicle is not covered under the policy. Because of its
subrogation rights, the workers’ compensation carrier gained the
plaintiff’s right to sue the liability insurer and recover under the
MCS-90 endorsement.

* Mark L. Kincaid is a partner with George Brothers Kincaid &
Horton, L.L.P in Austin. He graduated from the University of Texas
Law School and teaches Texas Insurance Litigation there as an ad-
Junct professor. He is co-author of Wests Texas Practice Guide on
Insurance Litigation, and has written and spoken frequently on in-
surance and consumer issues.

Suzette E. Selden is a partner with George Brothers Kincaid ¢
Horton, L.L.P  She graduated with highest honors from Brigham
Young University with a B.A. (2002), and with honors from the
University of Houston Law Center (2006).

Elizabeth von Kreisler is an associate with George Brothers Kin-
caid & Horton, L.L.2 She graduated from Reed College with a B.A.
(2002), and with high honors from the Texas Tech University School
of Law (2007).
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Virtual currencies are growing in popularity and expanding in number.
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irtual currencies are growing in popularity and ex-
panding in number.! People can use them to buy
everything from a sandwich at Subway to a trip to
space with Virgin Galactic. Some attorneys even
accept virtual currencies as payment for legal ser-
vices.

The rise of virtual currencies, like many in-
novations, poses legal questions. Most existing laws do not con-
template the existence of virtual currencies. Can existing U.S.
criminal law, tax law, banking law, securities law, and consumer
protection law nevertheless be applied to virtual currencies? This
article provides an update on federal regulators’ recent attempts to
tackle these questions. Because virtual currencies are new, the law
is still developing. There are unanswered questions and the cur-
rent answers are subject to change. Nevertheless, we must start
somewhere.

I. What Are Virtual Currencies and How Do They Work?

First, some background on virtual currencies is helpful. A
virtual currency is “a medium of exchange that operates like a cur-
rency in some environments, but does not have all the attributes
of real currency. In particular, virtual currency does not have le-
gal tender status in any jurisdiction.”” The first virtual currencies
were created as part of massive multiplayer online games. In these
games, participants “earn” virtual currency by performing tasks
within the game (for example, killing monsters or selling virtual
land). Although the game rules often provide that the virtual
currency has no value outside the game, players sometimes ignore
this instruction and exchange it for dollars or goods and services
outside the game.?

Next came cryptocurrencies operating outside of online
gaming. Of the cryptocurrencies, Bitcoin is the pioneer and
most prominent example. In 2008, “Satoshi Nakamoto” posted a
white paper online entitled Bitcoin: A Peer-to-Peer Electronic Cash
System.* The paper explained how Bitcoin works and within a few
months, the payment system was up and running. Since then,
many cryptocurrencies have been born, and each is trying to at-
tract a sustainable group of users.’> So far though, Bitcoin (with a
market capitalization of more than $5 billion) is the undisputed
market leader.®

So how does Bitcoin work? A webpage maintained by Bit-
coin’s core developers describes it this way: “From a user perspec-
tive, Bitcoin is nothing more than a mobile app or computer pro-
gram that provides a personal Bitcoin wallet and allows a user to
send and receive bitcoins with them.”” Unlike other payment
systems that typically involved at least one financial institution,
virtual currencies are often described as “peer-to-peer”—that is,
they allow direct payments from one person to another without
any middle-men taking their cuts. Instead of trusted middle-
men, Bitcoin uses an encrypted network to verify and process
each transaction. As Bitcoin’s core developers explain:

Behind the scenes, the Bitcoin network is sharing a

public ledger called the “block chain”. This ledger con-

tains every transaction ever processed, allowing a user’s
computer to verify the validity of each transaction. The
authenticity of each transaction is protected by digital
signatures corresponding to the sending addresses, al-
lowing all users to have full control over sending bit-
coins from their own Bitcoin addresses. In addition,
anyone can process transactions using the computing
power of specialized hardware and earn a reward in bit-
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coins for this service. This is often called “mining”.%

In sum, Bitcoin is a system that allows users to transfer money
directly to other users. While traditional payment systems rely
on banks or other financial intermediaries to process transactions
and prevent double spending, Bitcoin instead depends on au-
thentication by a network of unaffiliated “miners.”

People sometimes describe Bitcoin as an anonymous pay-
ment system, but it is more accurately described as a pseudon-
ymous payment system. As just explained, all transactions are
recorded on the public block chain.” If a user makes her Bit-
coin address public or repeatedly uses the same address, it can be
relatively easy to discover a user’s transactions. Newer cryptocur-
rencies may promise greater anonymity,'’ but in a world where
the National Security Agency (NSA) conducts widespread online
surveillance, it is questionable whether any online transactions are
beyond government discovery.'!

Miners aren’t the only third parties that facilitate Bitcoin
transactions. Virtual currencies would have limited utility if us-
ers were unable to trade bitcoins for other currencies. Many users
want to purchase bitcoins with U.S. dollars, or convert bitcoins
into Japanese yen. The aptly named Bitcoin exchanges match
buyers and sellers.'

With this basic understanding of virtual currencies we turn
to the legal issues raised by virtual currencies.

II. Criminal Law

Perhaps the first legal question to be answered is whether
virtual currencies are legal at all. Some commentators wondered
whether virtual currencies run afoul of counterfeiting laws."”> In
2009, federal prosecutors indicted Bernard von NotHaus for creat-
ing “Liberty Dollars.” The press releases announcing the von Not-
Haus indictment and subsequent conviction seemed hostile to all
alternative currencies that might “compete” with the U.S. dollar,**
leading to speculation that virtual currencies were also illegal coun-
terfeits. But the Liberty Dollars case is not directly analogous to
virtual currencies for two reasons. First, Liberty Dollars were not
virtual; they consisted of actual coins and paper notes.”” Second,
there was evidence that
von NotHous attempted
to pass off Liberty Dollars
as U.S. dollars.’® It seems
unlikely that virtual cur-
rencies would be similarly
confused with official U.S.
currency. At any rate, pros-
ecutors brought no coun-
terfeit actions against virtual currency users, and in November
2013 the Department of Justice (DOJ) acknowledged that “many
virtual currency systems offer legitimate financial services and have
the potential to promote more efficient global commerce.”" Thus,
it seems the DOJ does not believe counterfeiting laws completely
preclude virtual currencies.

Instead, law enforcement officials have turned their atten-
tion to virtual currencies’ facilitation of other crimes. In 2012,
a Federal Bureau of Investigation (FBI) report noted that the
pseudonymous nature of Bitcoin could attract criminals seek-
ing to launder money from criminal enterprises or direct clean
money to illicit enterprises (for example, purchasing illegal drugs
or financing terrorism)."® The FBI noted that its ability to track
such payments depended in part on Bitcoin users efforts to keep
transactions confidential."

Perhaps the first
legal question to be
answered is wheth-
er virtual currencies
are legal at all.
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But even when Bitcoin users are sneaky, law enforcement
officials have tools to track down criminals. Federal authorities
regulate Bitcoin exchanges (businesses that exchange bitcoins
for non-virtual currencies) as “money services businesses” un-
der the Bank Secrecy Act.”® Under the Act and its implement-
ing regulations, money services businesses like check cashers,
money transmitters, and currency exchanges, must register
with the Department of the Treasury.?! Failure to register can
result in civil?? and criminal® penalties. Once registered, mon-
ey services businesses must maintain anti-money laundering
programs.?* They also have specific reporting and recordkeep-
ing requirements that are designed to help law enforcement
officials detect criminal activity and determine the identity of
the criminals.?

Because the Bank Secrecy Act and its regulations do not
mention virtual currencies, there was confusion about whether
virtual currency activities fell under their purview. The Finan-
cial Crimes Enforcement Network (FinCEN) issued guidance
explaining that “[a] user of virtual currency is not [a money
services business] . . . and therefore is not subject to . . . reg-
istration, reporting, and recordkeeping regulations.”®® Those
who simply buy and sell goods or services with virtual currency
do not have specific Bank Secrecy Act responsibilities. On the
other hand, “exchangers” are considered money services busi-
nesses. “An exchanger is a person engaged as a business in the
exchange of virtual currency for real currency, funds, or other
virtual currency.”” The key factor as to whether a person or
entity is a “user” or an “exchanger” is whether that party is
engaging in virtual currency transactions for its own account
or whether it is engaging in trades on behalf of counterparties,
creditors, or other third-parties. Those who trade on their own
behalf or for their own account are “users.” For example, those
who mine Bitcoin or other virtual currency and then exchange
it or spend it for their own benefit are likewise “users” and not
obligated under the Bank Secrecy Act. But if exchange services
are provided to others, the person or entity is an “exchanger”
and is subject to the registration, reporting, and recordkeeping
requirement.”®

If there was any doubt about whether federal law enforce-
ment officials would use the Bank Secrecy Act against virtual
currency exchangers, it ended with the arrest and conviction of
prominent Bitcoin entrepreneur Charlie Shrem. ¥ At the time
of his arrest, Shrem was the Vice President of the Bitcoin Foun-
dation and founder of BitInstant, a New York-based Bitcoin
exchange.®® Shrem was accused of using Bitlnstant to funnel
more than a million dollars in bitcoins to those purchasing il-
legal drugs in the online market known as Silk Road. Shrem
and a co-defendant were indicted for operating an unlicensed
money transmitting business, conspiracy to launder money,
and willful failure to file a suspicious activity report.>® Ulti-
mately, Shrem pled guilty to operating an unlicensed money
transmission business.?> Shrem’s prosecution put exchanges on
notice that they may end up in trouble for facilitating pay-
ments to or from illicit enterprises.

Of course, Bank Secrecy Act prosecutions are unlikely to
stamp out all virtual money laundering and other crimes. Just as
money laundering persists in the non-virtual world, some online
laundering and criminal activity is likely to escape detection.?
Indeed, Bitcoin’s peer-to-peer design may be uniquely suited to
avoid anti-money laundering measures that have “focused upon
the use of key professions as de facto policemen, guarding entry
points into the financial system and limiting the ability of crimi-
nals to transfer value without scrutiny.”® As law enforcement
gains experience in dealing with virtual currencies and as curren-
cies evolve, legal changes in this area seem likely.

Journal of Consumer & Commercial Law

III. Tax Law

Criminal is not the only law with widespread implications
for virtual currencies. As Supreme Court Chief Justice John
Marshall famously noted in McCulloch v. Maryland, “the power
to tax involves the power to destroy.”® If virtual currency users
thought they would avoid the scrutiny of U.S. taxing authorities,
they underestimated Uncle Sam’s interest in boosting government
revenues. For the Internal Revenue Service (IRS) the threshold
question was not whether to tax virtual currencies, but how. Are
virtual currencies “property” or are they a foreign “currency”?

The IRS issued a notice just this year concluding that “[f]or
federal tax purposes virtual currency is treated as property.”*® It
further stated that “[g]eneral tax principles applicable to property
transactions apply to transactions using virtual currency.”?’

Figuring out taxable income from bitcoin appreciation is not
conceptually difficult. Suppose you bought 250 bitcoins for $.05
each. Your basis in
the bitcoins would be  If wvirtual currency us-
$12.50. Nowassume - @rg thought they would

that bitcoins appre-

ciated substantially, avoid the scrutiny of

so that one bitcoin U.S. taxing authorities,
is now worth $1000. - gy ey ynderestimated
Feeling happy, you . .
buy a Lamborghini Uncle Sam’s interest in
with your 250 bit- boosting government
revenues.

coins.  Your gain
would be the value
of the bitcoins at the
time you purchased the Lamborghini ($250,000) minus the basis
($12.50): $249,9897.50.%

But even if every transaction is conceptually simple, it is pos-
sible that tax issues could quickly become a nightmare for virtual
currency users. Suppose instead of spending your bitcoins on a
Lamborghini, you use them more like a regular currency. Several
times a day you buy relatively inexpensive items, like your morn-
ing coffee. Every transaction requires the same analysis. Transact-
ing life in bitcoins requires better recordkeeping that most people
maintain for their checking accounts.

And there are still a number of questions. For example, when
you spend bitcoins from your wallet which ones are you spend-
ing? If you acquired bitcoins at different times, some bitcoins
might have a different basis. Thus, spending them might result
in different amounts of gain (or loss). Can you pick which ones
you are spending first or instead apply some standard accounting
rule?”” What about international transactions?®® Where are they
taxed??!

The bottom line is that there is not currently an easy mecha-
nism for assessing and collecting taxes on virtual currencies. As
payment systems evolve so may tax laws.

IV. Banking Law

Because traditional payment systems often involve banks act-
ing as intermediaries, traditional payments systems are regulated
by banking law. So where do banks, the traditional payment
systems facilitators, fit into the virtual currency legal framework?
According to Federal Reserve Chair Janet Yellen, Bitcoin is “a pay-
ment innovation that is taking place entirely outside the bank-
ing industry.”** “To the best” of Yellens “knowledge, there is no
intersection at all” between Bitcoin and banks that are regulated
by the Federal Reserve.” Thus, Yellen concludes that “[t]he Fed-
eral Reserve simply does not have authority to supervise or regu-
late Bitcoin in any way.”** Among other things, this means that
consumer bitcoin accounts are not protected by federal deposit
insurance.
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But if Bitcoin and other virtual curren-
cies gain significant traction, it seems unlikely
that banks will be content to stand on the
sidelines.® If banks want to embrace virtual
currencies, can they?

At present, banks are reluctant to even
provide bank accounts denominated entirely
in U.S. dollars to virtual currency exchang-
ers.® In 2011, the Federal Deposit Insurance
Corporation (FDIC) issued a report warning
banks about the risks associated with third-
party payment processor relationships. The
report contained a list of “merchant catego-
ries that have been associated with high-risk
activities,” including payday loans, money
transfer networks, on-line gambling, and
pornography.” The FDIC warned banks to
conduct extra due diligence and implement
“a program of ongoing monitoring for suspi-
cious activity” when dealing with these mer-
chants.*® Responding to this guidance, banks
were reluctant to offer account services to
Bitcoin-related businesses.*

After the FDIC’s high risk list attracted
complaints that it unfairly targeted lawful businesses, the FDIC
eliminated the list.”® However, the FDIC reiterated that banks
must “properly manage customer relationships.”'  “Financial
institutions that fail to adequately manage [third-party] relation-
ships may be viewed as facilitating a payment processor’s or mer-
chant clients . . . unlawful activity and, thus, may be liable for
such acts or practices.” Given the pseudonymous nature of Bit-
coin payments” it is difficult for banks to determine whether any
of the payments made by its Bitcoin customers are illegal. Thus,
in the near-term, it seems likely that banks will continue to avoid
Bitcoin.

V. Investment Law

The most frequently asked question about Bitcoin is probably
whether buying bitcoins will make you rich.** The price volatility
of bitcoins offers the potential for both massive returns and mas-
sive losses. In January 2013, a single bitcoin traded for less than
$20. At some points, a single bitcoin has traded for more than
$1,000. Now (December 2014), that bitcoin is worth around
$375.°

The Securities and Exchanges Commission (SEC) warns
would-be investors that Bitcoin is risky. Investments related to
Bitcoin “may have a heightened risk of fraud.”® The SEC has
already charged one person for running a Ponzi scheme that pur-
ported to be investing in bitcoins.”” The SEC also warns that
“fraudsters and promoters of high-risk investment schemes may
target Bitcoin users.”® In one instance “the SEC suspended trad-
ing in the securities of Imogo Mobile Technologies because of
questions about the accuracy and adequacy of publicly dissemi-
nated information about the company’s business, revenue and
assets.”” Some of Imogo’s information related to its reported de-
velopment of a mobile Bitcoin platform. Finally, the SEC warns
that “[i]f fraud or theft results in you or your investment losing
bitcoins, you may have limited recovery options. Third-party wal-
let services, payment processors and Bitcoin exchanges that play
important roles in the use of bitcoins may be unregulated or op-
erating unlawfully.”®

So far the SEC’s Bitcoin-related warnings and actions involve
rather straightforward application of securities laws: if you cre-
ate an investment product or company that involves bitcoins or
Bitcoin-related products, you cannot entice investors by lying
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about what you are doing. The SEC’s en-
forcement has not focused on the agency’s
authority to regulate Bitcoin directly.

Could the SEC directly regulate Bit-
coin as a “security”? The answer, according
to SEC Chairman Mary Jo White, is a defi-
nite maybe. She has stated that “[w]hether
a virtual currency is a security under the
federal securities laws, and therefore subject
to our regulation, is dependent on the par-
ticular facts and circumstances at issue.”!

Perhaps the strongest regulatory hook
for the SEC is a category of securities called
“investment contracts.” The Securities Act
of 1933 gives the SEC regulatory author-
ity over “investment contracts”®* —a phrase
that is both “vague and broad.”® In SEC u.
W.J. Howey Company, the Supreme Court
established a three part test for investment
contracts.* According to Howey an invest-
ment contract is any contract, transaction,
or scheme involving (1) an investment of
money, (2) in a common enterprise, (3)
with the expectation that profits will be de-
rived from the efforts of another person.”” Commentary is mixed
as to whether virtual currencies satisfy the Howey factors.*

Like the SEC, the Commodity Futures Trading Commission
(CFTC) views Bitcoin as risky. CFTC Commissioner Bart Chil-
ton called Bitcoin a “shadow currency” and potential “house of
cards.”” CFTC is exploring the extent of its jurisdiction over Bit-
coin.®® So far, the only items the CFTC has clearly declared within
its realm of authority are derivatives of bitcoins, like futures and
swaps. TeraExchange recently launched the first CFTC-registered
swap execution facility for bitcoins.”

Thus, while it is clear that the SEC and CFTC believe that
Bitcoin is risky, it is not clear whether securities or futures laws
apply directly to bitcoins or other virtual currencies.

bitcoin

VI. Consumer Protection

What about other consumer protections for users of virtual
currency? Federal law protects consumers who make payments
electronically, by debit card, and by credit card. If a consumer’s
payment information is stolen and used by a thief to make unau-
thorized payments, the consumer is typically on the hook for at
most fifty dollars.”® This is true even if the customer’s own neg-
ligence caused the payment information to be stolen in the first
place. Furthermore, in some circumstances, a consumer who pays
by credit card can have charges removed from her account simply
because a seller did not deliver goods or services as promised.”!
In sum, electronic payments, debit cards, and credit cards all use
systems that allow charges to be reversed, and federal law protects
consumers by specifying when banks must grant reversals.

It is unlikely that any of the existing federal payment pro-
tections apply to Bitcoin payments. The Truth in Lending Act’s
protections extend only to credit card payments.”> Credit cards
are defined as “any card, plate, coupon book or other credit device
existing for the purpose of obtaining money, property, labor, or
services on credit.””? But bitcoins are not credit devices.” Pay-
ment in bitcoins satisfies the obligation immediately; the buyer is
not promising to pay later.

The Electronic Fund Transfers Act is similarly inapplicable
to Bitcoin payments. The Act protects “any transfer of funds . . .
which is initiated through an electronic terminal, telephonic in-
strument, or computer or magnetic tape so as to order, instruct,
or authorize a financial institution to debit or credit an account.””
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But payment in bitcoins (or other virtual currencies) is not made
through financial institutions.”® Thus, the Electronic Fund Trans-
fers Act does not apply.

Moreover, Bitcoin was created specifically with the idea that
payments cannot be reversed. On the topic of consumer protec-
tion, Bitcoin’s core developers note that “Bitcoin is freeing people
to transact on their own terms.””” They explain:

[W]hile merchants usually depend on their public repu-

tation to remain in businesses and pay their employees,

they don't have access to the same level of information
when dealing with new consumers. The way Bitcoin
works allows both individuals and business to be pro-

tected against fraudulent chargebacks . . . .78
In other words, Bitcoin does not contain a mechanism for revers-
ing wholly fraudulent transactions. In the event a seller does not
deliver the promised goods or services, the payment cannot ordi-
narily be reversed without the seller’s cooperation. Bitcoin does
leave “public proof that a transaction [took] place, which can po-
tentially be used in a recourse against businesses with fraudulent
practices.””” But any such recourse, is likely more difficult than
the current procedures for reversing credit card payments.

It is possible the technological innovations could provide Bit-
coin users some or all of the protections currently offered credit
and debit card users. Bitcoin’s protocol can allow transactions to
be processed only after authorized by multiple signatures. This
allows for the possibility of a third party provided escrow-like
service. “Such services could allow a third party to approve or
reject a transaction in
case of disagreement
between the other
parties without having
control on [sic] their
money.”® But buyers
and sellers would have
to opt into any escrow
service.  Unlike the
protections offered by
the Truth in Lending
Act and the Electronic
Fund Transfers Act,
multiple signature authenticantion would not be an automatic
part of any transaction.

While federal regulations do not currently provide significant
protections for virtual currency users, federal consumer watchdogs
are eyeing Bitcoin suspiciously. A Government Accountability
Office Report in June 2014 noted “emerging consumer protection
issues” in virtual currencies, and recommended the Consumer Fi-
nancial Protection Bureau (CFPB) collaborate with other federal
regulators in devising ways to regulate virtual currencies.® The
report noted that the CFPB “has authority to issue and revise
regulations that implement federal consumer financial protection
laws, including the Electronic Fund Transfer Act.”®* In August
2014, the CFPB issued a consumer advisory warning of the dangers
of virtual currencies. Among other things, the CFPB warns that
“[i]f you trust someone else to hold your virtual currencies and
something goes wrong, that company may not offer you the kind
of help you expect from a bank or debit or credit card provider.”®
The CFPC encourages consumers who “encounter a problem with
virtual currency or a virtual currency company” to submit an on-
line complaint to the CFPB.** What exactly the CFPB will do
with virtual currency complaints, remains to be seen.

Finally, to the extent that Bitcoin is just a new-fangled hook
for old-fashioned fraud, existing consumer protection laws apply.
For example, a federal district court, at the request of the Federal
Trade Commission (FTC), issued a temporary restraining order

While federal regula-
tions do not currently
provide significant
protections for virtual
currency users,
federal consumer
watchdogs are eyeing
Bitcoin suspiciously.
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against Butterfly Labs, a business that purportedly built comput-
ers for bitcoin mining.%> The FT'C complained that Butterfly Labs
collected customer money, but failed to produce the computers as
promised.® Regardless of the technology or product being sold,
deceptive or misleading practices are punishable.

VII. Conclusion

This discussion of virtual currencies is meant as an introduc-
tion. Additional legal questions involving virtual currencies are
already percolating,®” and new questions are likely to arise.

In spite of legal uncertainty, Bitcoin enthusiasts claim the
currency is less costly and less vulnerable to inflationary pres-
sures.®® But not everyone is a fan. Warren Buffet’s business part-
ner, Charles Munger, once described Bitcoin as “rat poison.”®

One thing, however, is clear: virtual currencies are on the
frontier of current payment systems technology. Most existing
law did not contemplate the existence of virtual currencies. As
consumers explore virtual currencies, the law will have to adjust

and adapt.
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Subprime Auto Loans

The Rising Menace of
Wall Street’s Latest Darling

by Jeff Kirk*

arely six years after the subprime-mortgage lending cri-

sis threatened to implode the American economy, Wall

Street is at it again. The nation’s biggest banks, hedge

funds, and private equity groups are fueling a new wave

of subprime borrowing, to the tune of hundreds of bil-
lions of dollars. This time, however, mortgages are not the focus;
instead, subprime auto loans have emerged as the hot new invest-
ment vehicle of the moment. According to the Federal Reserve
Bank of New York, the number of subprime auto loans issued to
borrowers doubled between 2009 and 2014."

As was the case with subprime mortgages, today’s sub-
prime auto loans are being bundled by the thousands and col-
lateralized into bond instruments that are sold off in pieces to the
highest bidders, generally investors seeking double-digit returns
in a market where interest rates on whole hover stubbornly close
to zero. Despite the inherent issues in trading complex securities
similar to the ones that sparked a worldwide recession, Wall Street
has been successfully marketing these bonds to even the most stal-
wart institutional investors, including insurance companies and
public pension funds.? On the flip side, subprime auto loans offer
substantially reduced risk levels in contrast with subprime mort-
gages, thanks in no small part to the comparative ease of gaining
repossession of a vehicle versus a domicile.

Despite the fact that subprime auto loans give formerly
“untouchable” borrowers an opportunity to purchase vehicles once
entirely out of reach, they nonetheless rankle consumer advocates

72

for a simple reason: subprime loans target some of the nation’s
most desperate and least financially savvy consumers, many of
whom have experienced extended periods of dire financial straits,
and they are offered at interest rates often bordering on usurious.
As a result, consumer advocates are questioning whether further
regulation of this burgeoning industry is needed, and if so where
the tipping point between protecting consumers and potentially
reducing—or even cutting off—their access to auto loans lies.

NATURE OF THE BEAST: SUBPRIME LENDERS AND
THEIR PREY

Broadly speaking, a subprime borrower is a consumer
with a credit score below 600, and the auto loans they are effec-
tively forced to use—if only because the alternative is usually not
having a car, period—can have annual interest rates approaching
30 percent.® Numerous actions can lead to a consumer developing
a subpar credit record, but they generally involve periods of acute
financial distress owing to the failure of a business or a marriage,
or in many cases an unexpected family illness not covered—in
part or in full—by health insurance.?

Contrary to popular belief, myriad means exist for
decimating one’s credit score aside from actions as drastic as de-
claring bankruptcy, including failure to make continuous on-
time payments for credit cards with a revolving balance. Fur-
thermore, the short sale of a home—which involves paying the
lienholder(s) of a mortgage less than the balance due—is just as
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detrimental to a consumer’s credit score as declaring bankruptcy,
according to FICO.}

While subprime mortgages and subprime vehicle loans
differ substantially, one difference in particular is simple but key:
a consumer can forego purchasing a home and rent one, but car
ownership is a requisite for an overwhelming majority of American
households.® An estimated 91 percent of American adults com-
mute to work using their personal vehicles.” In most cases these
drivers lack any other reasonable transport option; on average,
only 27 percent of American jobs are accessible via public transit
service in less than 90 minutes, and nearly half of the residents of
the suburban South—including people residing in the Houston,
Dallas, and Austin suburbs—have no access to public transporta-
tion of any sort.® Even for poor-credit consumers who can get
by without making a monthly housing payment—in many cases
because they are cohabitating with family or friends—ready access
to a car is often an absolute necessity.

Enter the subprime auto lender. The difference between
home and auto loans is key from a lender’s perspective as well:
home foreclosure is inevitably a messy process, and often one that
cannot be completed without going through state-level courts.’
In contrast, a lender seeking repossession of a motor vehicle can
not only do so absent
judicial intervention';
in many cases they can
take constructive pos-
session without leav-
ing their desks. Mod-
ern  technology has
given lenders the abil-
ity to disable vehicles
via any computer or
smartphone with In-
ternet access. So-called “driver-interrupt devices” allow both lend-
ers and “repo men” to disable a car at the click of a mouse button
until any outstanding loan balance has been paid, and they are
increasingly being installed in vehicles purchased with subprime
loans.!! Despite numerous complaints about the devices, auto
dealers typically respond by noting that borrowers nearly always
assent to their installation.'? They also point out that “constructive
repossession” is much less stressful and embarrassing than actual
repossession, which often involves a forcible vehicle removal at a
borrower’s home and a trip to a repo yard to regain possession,

coupled with a hefty repo fee."

Modern technology
has given lenders the
ability to disable
vehicles via any com-
puter or smartphone
with Internet access.

FEEDING THE BEAST: LENDERS AND THEIR AMPLE
INVESTORS
While banks special-

izing in subprime auto loans e
dominate the industry—one
such bank, Santander Consumer
USA, financed nearly one-quar-
ter of all subprime car loans in
the first half of 2014"—many
of Americas biggest traditional
lending institutions are also sig-
nificant players in the game.
Wells Fargo, for instance, man-
ages a total of over $50 billion
in auto loans, and in 2013, 17
percent of its loans were given to
consumers with credit scores of
600 or less.” Further, the dollar
amounts fueling the industry as
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first quarter of 2014, American consumers had outstanding auto
loans valued at nearly $900 billion,'® and 27 percent of the loans
originated in 2013 were subprime in nature—a rise of 130 percent
since the aftermath of the 2008 financial crisis."”

Collateralized subprime auto-loan instruments have
proven appealing to an investor base well beyond the norm.
Thanks to their high returns-on-investment—at a time when
most auto loan-backed securities yield returns of only one percent
to four percent’®*—and substantially lower risk levels in contrast
with subprime mortgages, the new loan vehicles are being backed
by groups ranging from private equity firms to credit unions.”” On
top of that, Wall Street banks are securitizing subprime auto loans
in nearly the same fashion they once did with subprime mortgag-
es. After collectively pooling thousands of auto loans into a single
instrument, the banks divvy it up and sell its pieces to the likes
of hedge funds and high-yield mutual funds. In effect, any buyer
with an appetite for (marginal) risk in return for sizable returns
is fair game. As one example, Prestige Financial Services of Utah
recently offered a $390 million bond issue of bundled subprime
loans with an average interest rate of 18.6 percent. Investment
orders for the deal exceeded the amount available for sale by 400
percent.?

These buying frenzies are taking place despite the inher-
ent risk of an unexpectedly large number of defaults at around
the same time—precisely the turn of events that sparked the 2008
economic crisis.”’ Nonetheless, purchasers of collateralized sub-
prime auto-loan instruments are presumably betting that this risk
is outweighed by the reward of double-digit returns. Also, the
sheer necessity of car ownership as described above precludes the
possibility of a huge decline in overall sales, and in turn reduces
levels of risk exposure for bond investors. Even though purchases
of brand-new vehicles often decline precipitously during reces-
sions, the total number of vehicles on the road typically remains
roughly the same.”

As another example of an unsettling similarity with the
subprime mortgage boom, bond rating agencies are bestowing
these new collateralized auto-loan instruments with their high-
est marks. Prestige’s recent bond offering, for instance, received
a triple-A rating from Standard & Poor’s, and a similar one the
company offered in 2013 yielded the same S&P rating.?* None-
theless, buyers of such bonds in general have no viable means
of vetting the information bond issuers provide them. As one
former analyst put it, “[i]nvestors are basically taking the issuer’s
word that they follow certain procedures,” noting that such a
practice leaves ample opportunity for fraud.? The question re-
mains, however, whether this possibility will deter investors ea-
ger for high-yield returns.

REINING IN THE BEAST:
CONSUMER ADVOCATES
STRIKE BACK

The subprime auto loan
industry has historically proven
difficult to police, particularly
because high-interest-rate loans
are generally legal under state
and federal law. Nonetheless, a
coalition of city, state, and fed-
eral agencies has been taking ag-
gressive steps as of late to rein in
subprime lending practices.

The Consumer Finan-
cial Protection Bureau—created

as part of the Dodd-Frank Wall

a whole are staggering. As of the
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Protection Act of
2010, which estab-
lished a series of con-
sumer protections in

the wake of the 2008

* Jeff Kirk is a third-year student at the University of Houston Law
Center and Chief Articles Editor of the Journal of Consumer and
Commercial Law.

The subprime auto loan
industry is booming,
thanks in large part to
the millions of Americans

' Alice Holbrook, Is There a Subprime Auto Loan Bubble?, USA Topay

economic crisis—
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lenders for their anti-
consumer loan prac-
tices. In September,
for instance, the Bu-
reau proposed direct
federal oversight of nonbank auto finance companies for the first
time, which would include entities like GM Financial as well as
other automakers’ financing arms.” The CFPB has also targeted
multiple subprime lenders for violations of the so-called “Fur-
nishers Rule,” an element of Dodd-Frank that requires lenders to
provide accurate consumer data to credit reporting agencies. In
November, for example, the Bureau announced a consent order
with the financing arm of Phoenix-based DriveTime—a nation-
wide used-car franchise—for violating the Rule, including an $8
million penalty.?®

The CFPB has company in its federal ranks: the Justice
Department and its many arms have subprime lenders in their
sights as well. The U.S. Attorney for the Southern District of New
York is scrutinizing whether GM fully disclosed the creditwor-
thiness of subprime borrowers to investors who purchased stakes
in its collateralized loan instruments.”” Additionally, in Alabama,
a U.S. Attorney secured a grand jury indictment last summer
against a Birmingham auto dealer, alleging multiple counts of
conspiracy and fraud for falsifying customer loan applications.”®
Worsening matters further for the industry, the Securities and Ex-
change Commission has piled on it as well. In October Ally Fi-
nancial—now the nation’s largest auto lender?—announced that
it, too, was under SEC investigation for its loan-collateralization
practices.*

Adding to the mix, state- and municipal-level agencies
are putting significant pressure on the industry’s lending practices
in areas outside of federal purview. In November, for instance, the
New York City Department of Consumer Affairs announced that
it had issued subpoenas to two subsidiaries of Santander, seek-
ing to determine whether used-car dealers were misleading low-
income car buyers by failing to disclose various “fees” hidden in
the fine print of their purchase contracts.®' Further, banking giant
Capital One quietly disclosed in its latest 10-Q filing that the New
York District Attorney’s Office has been investigating its subprime
lending practices.? At this point one can wonder whether sub-
prime auto loans constitute a legitimate though flawed business,
or a house of cards on the verge of collapse.

ing a vehicle purchase
any other way.

CONCLUSION

The subprime auto loan industry is booming, thanks in
large part to the millions of Americans whose low credit scores
deter them from financing a vehicle purchase any other way. The
question remains, however, how long this latest “car rush” will
last. The industry is taking hits from myriad sources—city, state,
and federal agencies alike—and regulators across the board ap-
pear determined to keep this investment vehicle from rolling out
of control. Still, one hopes that a happy medium between two
extremes—helping down-on-their-luck consumers obtain auto
loans that would otherwise be out of reach, and manipulating des-
perate consumers into signing fraudulent and financially deleteri-
ous auto-purchase contracts—can ultimately be found.
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Consumer News Alert
Recent Decisions

ince 2006, the Center for Consumer Law has pub-
lished the “Consumer News Alert.” This short news-
letter contains everything from consumer tips and
scam alerts, to shopping hints and financial calcula-
tors. It also has a section just for attorneys, highlight-
ing recent decisions. The alert is delivered by email
three times a week. Below is a listing of some of the
cases discussed during the past few months. To subscribe and be-
gin receiving your free copy of the Consumer News Alert in your
mailbox, visit www.peopleslawyer.net.

FEDERAL CIRCUIT COURTS

Mandatory water and sewer charges do not involve a debt under Fair
Debt Collection Practices Act. The Second Circuit held that sewer
and water charges were similar to municipal taxes levied auto-
matically in connection with ownership of property, and are not a
debt for purposes of the FDCPA. Boyd v. J.E. Robert Co., Inc., 765
E3d 123 (2d Cir. Aug. 27, 2014). http://caselaw.findlaw.com/us-
2nd-circuit/1676576.html

Debtor generally is not required to show intentional or knowing vio-
lation under Fair Debt Collection Practices Act and may assert claim
without first disputing the debt. The Fourth Circuit held that a
consumer does not have to first dispute her debt to maintain an
action under the FDCPA. The court also held that a debt col-
lector’s letter stating an account had not been satisfied when the
debt had been fully paid was false on its face and misrepresented
to character, amount and legal status of the debt, in violation of
the FDCPA. Russell v. Absolute Collection Servs., Inc., 763 E3d
385 (4th Cir. Aug. 15, 2014). http://law.justia.com/cases/federal/
appellate-courts/ca4/12-2357/12-2357-2014-08-15.html

76

Magnuson-Moss Warranty Act does not apply to a manufactured
home. The Sixth Circuit held that a manufactured home was not a
consumer product as defined by Magnuson-Moss. The court rec-
ognized that although a manufactured home might be a “consum-
er product,” the size, construction, and permanence of this home
at issue illustrate that it is not a “consumer product.” Bennett v.

CMH Homes, Inc., 770 E3d 511 (6th Cir. Oct. 30, 2014). heep://

law.justia.com/cases/federal/appellate-courts/ca6/13-5560/13-
60-2014-10-30.html

FDCPA requires suit be The Fair Debt Collection

filed in the smallest geo- . .
graphic area that is relevant Practices Act requires

for determining venue. @ debt collector file suit
The Fair Debt Collection  jn the “judicial district

Practices Act requires a g gimilar entity” where
debt collector file suit in

the “judicial district or the contract was SIQned
similar entity” where the OF the debtor resides.
contract was signed or the

debtor resides. The Seventh Circuit held that this language means
the smallest geographic area that is relevant for determining venue
in the court system in which the case is filed. Overruling its earlier
decision, the court held that in Marion County, which has nine
small claims courts, the smallest area is a township. Suesz v. Med-1

Solutions, LLC, 757 E3d 636 (7th Cir. July 2, 2014). http://law.

justia.com/cases/federal/appellate-courts/ca7/13-1821/13-1821-
2014-07-02.html

Class action settlement attorneys fee award unacceptable. The Sev-
enth Circuit disapproved a negotiated attorney’s fee award in a
class action under the Fair and Accurate Credit Transactions Act.
Under the terms of the settlement, each class member who re-
sponded positively was to receive a $10 coupon that could be used
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at any RadioShack store. The face value of all the coupons was
$830,000. RadioShack was to pay class counsel $1 million. The
Seventh Circuit reevaluated the value of the settlement to class
members and the benefits of costs incurred and, noting Radio
Shack’s fragile financial condition, stated “A renegotiated settle-
ment will simply shift some fraction of the exorbitant attorneys’
fee awarded class counsel in the existing settlement that we are
disapproving to the class members. Aliano v. RadioShack Corp.,
768 E3d 622 (7th Cir. Sep. 19, 2014). http://law.justia.com/
cases/federal/appellate-courts/ca7/14-1658/14-1658-2014-09-
19.heml

Class action settlement reversed. The Seventh Circuit reversed a ne-
gotiated class action settlement that required defendant to pay
$1.93 million in fees to class counsel, plus $179,676 in expenses,
$1.5 million in notice and administration costs, $1.13 million to
the Orthopedic Research and Education Foundation, $865,284
to the 30,245 class members who submitted claims, and $30,000
to the six named plaintiffs ($5,000 apiece). Class members, led
by the Center for Class Action Fairness, objected. The Seventh
Circuit reversed. The Court noted the settlement was “a selfish
deal between class counsel and the defendant, disserves the class.”
It questioned: “for conferring these meager benefits class counsel
should receive almost $2 million?” Pearson v. NBTY, Inc., 2014
WL 6466128 (7th Cir. Nov. 19, 2014). htep://law.justia.com/
cases/federal/appellate-courts/ca7/14-1198/14-1198-2014-11-
19.html

Guarantor is not an applicant under Equal Credir Opportunity Act.
The Eighth Circuit held that wives who executed guaranties of
loans to a limited liability corporation company in which their
husbands had an interest were not protected by the ECOA. In
so holding, the court refused to follow a federal reserve Board
interpretation that held the term “applicant” included a guaran-
tor. Hawkins v. Community Bank, 761 F3d 937 (8th Cir. Aug. 5,
2014). http://caselaw.findlaw.com/us-8th-circuit/1674696.html

Arbitration agreement is un-
enforceable. The Ninth Cir-
cuit held that the arbitra-
tion agreement Sirius XM
Radio relied upon was not
enforceable because the
user did not know he had
any agreement with Sirius
XM, let alone an arbitration
agreement.  The plaintiff
purchased a Toyota truck.
The truck came with a 90-
day trial subscription to Sir-
ius XM satellite radio. The
plaintiff did not have to sign
any documents to receive
or activate the radio, it was activated just after his purchase. The
court noted that “[h]ere, by contract, there is no evidence that
Knutson purchased anything from Sirius XM, or ever knew that
he was entering into a contractual relationship with the satellite
radio service provider.” Knutson v. Sirius XM Radio Inc., 771 E3d
559 (9th Cir. Nov. 10, 2014). http://law.justia.com/cases/federal/
appellate-courts/ca9/12-56120/12-56120-2014-11-10.html

The Ninth Circuit
held that the arbi-
tration agreement
Sirius XM Radio re-
lied upon was not
enforceable be-
cause the user did
not know he had
any agreement with
Sirius XM, let alone
an arbitration agree-
ment.

Agreement requiring before tribal panel is unenforceable. The Elev-
enth Circuit held that a defendant could not compel arbitration
of consumer claims before the Cheyenne River Sioux Tribal Na-
tion in South Dakota. The court found that arbitral forum was
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integral to the parties’ agreement, but unavailable, and therefore
the dispute could remain in federal court. The loan agreement
called for disputes to be “resolved by Arbitration, which shall be
conducted by the Cheyenne River Sioux Tribal Nation by an au-
thorized representative in accordance with its consumer dispute
rules.” The district court initially compelled arbitration and the
consumer twice tried to demand arbitration. In response, the
Tribe explained it did not conduct arbitration. Based on that evi-
dence, the district court changed course and refused to compel
arbitration. The Eleventh Circuit affirmed. It found the tribe was
unavailable and because the agreement had many references to
the Tribe the choice of that arbitral forum was “integral” to the
arbitration agreement. The pervasive references to the Tribe also
prevented the court from using the severability clause to “sever”
the choice of forum and compel arbitration in some alternative
forum. Inetianbor v. CashCall, Inc., 768 F.3d 1346 (11th Cir.
Oct. 2, 2014). http://scholar.google.com/scholar case?case=1589

65966159800303998&g=Inetianbor+v.+CashCall, +Inc&hl=en&
as sdt=6,32&as vis

STATE COURTS

Arbitration clause requiring only one party must arbitrate, allow-
ing other to litigate, is unenforceable. The Arkansas Supreme Court
held that an arbitration clause was unenforceable due to a lack of
mutuality because one party reserved the right to litigate. Reg’/
Care of Jacksonville, LLC v. Henry, 2014 Ark. 361 (Ark. Sep. 11,
2014). http://law.justia.com/cases/arkansas/supreme-court/2014/
cv-14-37.heml

Arbitration clause that lacks mutuality is unenforceable. The Arkan-
sas Supreme Court held that an arbitration clause that required
only the consumer to arbitrate was unenforceable. The court
stated:

This court has been resolute that there is no mutuality
of obligation where one party uses an arbitration agree-
ment to shield itself from litigation, while reserving to
itself the ability to pursue relief through the court sys-
tem. As set out above, Alltel clearly reserved to itself
the option of pursuing remedies other than arbitration,
without the consequence of waiver. Moreover, that res-
ervation and protection was limited solely to Alltel and
was not extended to the customer. Succinctly put, Alleel
provided itself with an “out” to the required arbitra-
tion[...]

Alltel Corp. v. Rosenow, 2014 Ark. 375 (Ark. Sep. 18, 2014).
http://law.justia.com/cases/arkansas/supreme-court/2014/cv-13-

995.html

Arbitrator has the power to issue sanctions over $600 Million.

The Minnesota Supreme Court unanimously confirmed an ar-
bitration award of over $600 million in punitive sanctions. Al-
though the appellant argued the arbitrator exceeded his author-
ity by severely sanctioning appellant for fabricating evidence, the
court concluded that the parties’ agreement gave the arbitrator
power to impose the sanctions. The parties’ arbitration agreement
provided that arbitration would proceed “in accordance with the
rules then in effect of the American Arbitration Association. The
arbitrator may grant injunctions or other relief in such dispute
or controversy.” The relevant AAA rules in turn empowered the
arbitrator to “grant any remedy or relief that would have been
available to the parties had the matter been heard in court.” The
court found that both the language of the agreement and the in-
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corporated rule were broad enough to allow the arbitrator to is-
sue sanctions, even big sanctions, against a party who fabricated
evidence. Seagate Technology, LLC v. Western Digital Corp., 854
N.W.2d 750 (Minn. Oct. 8, 2014). http://law.justia.com/cases/

minnesota/supreme-court/2014/a12-1944.huml

Arbitration agreement unenforceable as illusory and lacked consid-
eration. The Missouri Supreme Court found an employee’s arbi-
tration agreement was unenforceable. The court concluded that,
“there was no consideration to create a valid arbitration agree-
ment” for two reasons: continued at-will employment was insuf-
ficient consideration; and the arbitration agreement was illusory.
The court characterized the arrangement as at-will employment,
and followed earlier Missouri cases finding “continued at-will
employment is not valid consideration to support” an arbitration
agreement. The arbitration agreement also allowed the employer
“to amend, modify or revoke this agreement upon thirty (30)
days’ prior written notice to the Employee.” The court concluded
that that statement allowed the employer to modify the agreement
“unilaterally and retroactively,” making it illusory. Baker v. Bristol
Care, Inc., 2014 WL 4086378 (Mo. Aug. 19, 2014). http://law.

justia.com/cases/missouri/supreme-court/2014/sc93451.html

Arbitration  agreement  is The New Jersey Su-

unenforceable  because it
did not contain clear and
unambiguous language that
the plaintiff is waiving her
right to sue. The New Jersey
Supreme Court invalidated
an arbitration provision in
a debt-adjustment com-
pany contract, largely by
characterizing arbitration
as a waiver of a citizen’s
right under the New Jer-
sey Constitution to a trial
by jury. The court assumed
that “an average mem-
ber of the public may not

preme Court invali-
dated an arbitration
provision in a debt-
adjustment company
contract, largely by
characterizing arbi-
tration as a waiver of
a citizen’s right under
the New Jersey Con-
stitution to a trial by

jury.

know...that arbitration is a substitute for the right to have one’s
claim adjudicated in a court of law.” Given that framing of the
issue, the court found the arbitration clause lacked “clear and un-
ambiguous language that the plaintiff is waiving her right to sue or
go to court to secure relief,” and therefore was unenforceable. Aza-
lese v. U.S. Legal Servs. Group, 99 A.3d 306 (N.]. Sep. 23, 2014).
http://caselaw.findlaw.com/nj-supreme-court/1678725.html
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RECENT DEVELOPMENTS

DECEPTIVE TRADE PRACTICES AND WARRANTIES

BORROWER WAS NOT A CONSUMER UNDER THE
DTPA

Rojas v. Wells Fargo Bank N.A., 571 Fed. Appx. 274 (5th Cir.
2014) (unpublished).
hteps://www.ca5.uscourts.gov/opinions%5Cunpub%5C13/13-

50884.0.pdf

FACTS: Appellee, Wells Fargo Bank N.A. (“Wells Fargo”), fore-
closed on the house of Appellant, Shannon Rojas (“Rojas”), after
Rojas defaulted on her mortgage payments. Rojas brought suit
seeking to quiet title and alleged breach of contract, fraud, viola-
tion of DTPA and other claims against Wells Fargo. After removal
to federal court, the district court upheld Wells Fargo’s motion to
dismiss the complaints for failure to state claims. Rojas appealed.
HOLDING: Affirmed.

REASONING: Under the DTPA a mortgagor only qualifies as
a consumer if her “primary objective in obtaining the loan was
to acquire a good or service, and that good or service forms the
basis of the complaint.” Because the subsequent loan servicing
and foreclosure activities formed the basis of Rojas’s claim, rather
than goods or services acquired in the original transaction, the
court concluded that Rojas was not a consumer under the DTPA.

MAGNUSON-MOSS WARRANTY ACT DOES NOT APPLY
TO A MANUFACTURED HOME

Bennett v. CMH Homes, Inc., 770 E3d 511 (6th Cir. 2014).
htep://law.justia.com/cases/federal/appellate-courts/ca6/13-

5560/13-5560-2014-10-30.html

FACTS: Plaintiffs, manufactured home buyers (“Plaintiffs”), pur-
chased a manufactured home from CMH Homes, Inc. (“Defen-
dant”). As part of the sales agreement, Defendant warranted that
for new homes, installation at the initial home-site would be com-
pleted in accordance with applicable government requirements.
Plaintiffs noticed defects in the home prior to closing. Defendant
assured Plaintiffs that it would repair the home, but failed to do so
to the Plaintiffs’ satisfaction.

Plaintiffs filed suit and claimed a breach of contract

and breach of warranty under the Magnuson-Moss Warranty Act
(“MMWA”). The district court found that Defendant’s installation
failed to meet the applicable government requirements by includ-
ing unlicensed crew members to install the manufactured home.
The district court awarded damages to Plaintiffs who subsequently
appealed the awarded amount. Defendant cross-appealed to chal-
lenge both liability and the damage amount in controversy.
HOLDING: Reversed and remanded.
REASONING: The MMWA limits its protections to consumer
products. The court looked at both the legislative history and a
canon of statutory construction in determining whether manufac-
tured homes are consumer products under MMWA. The court
reasoned that the size, construction, and permanence of Plaintiffs’
home make it more like tangible personal property than a con-
sumer product and thus concluded that MM WA does not apply to
a manufactured home.

Journal of Consumer & Commercial Law

IN PRESENTING EVIDENCE OF DETRIMENTAL RE-
LIANCE UNDER DTPA THERE IS NO REQUIREMENT
THAT A CONSUMER USE THE ACTUAL WORDS “RELY”
OR “RELIANCE”

THE DTPA DOES NOT REQUIRE THE CONSUMER TO
BE THE PERSON WHO ACTUALLY PURCHASED OR
LEASED THE SERVICES

McLeod v. Gyr, 439 S.W.3d 639 (Tex. App. 2014).
http://www.morelaw.com/verdicts/case.asp?n=05-12-01607-

CV&s=TX&d=68305

FACTS: Plaintiff, Alfred Gyr (“Gyr”), retained Defendant, Bruce
B. McLeod (“McLeod”), to handle his immigration matters.
McLeod was to file Gyr’s N-400 application for naturalization
of a United States citizen. Although McLeod had never previ-
ously represented a person in connection with an N-400 applica-
tion, McLeod told Gyr that he was a specialist in immigration.
Gyr paid McLeod $23,000.00 for his services in connection with
the N-400 application. McLeod submitted the application three
times, and it was rejected three times.

Gyr sued McLeod for deceptive trade practices. The trial
court rendered a final judgment in favor of Gyr on his claims
under the DTPA. McLeod filed a motion for new trial, which the
trial court denied.

HOLDING: Affirmed.

REASONING: The court sought to determine how much evi-
dence one must present to sufficiently prove detrimental reliance.
A consumer may maintain a DTPA action where the use or em-
ployment by any person of a false, misleading, or deceptive act
or practice that is specifi-

cally listed in the statute  The court determined
and relied on by the con-

: ; that Gyr presented
sumer to his detriment . . -
is a producing cause of SUFficient evidence to
prove his detrimental
reliance on McLeod’s
false representations.

the consumer’s econom-
ic damages. The court
highlighted that a con-
sumer must show that
he detrimentally relied;
however, there is no requirement that a consumer use the actual
words “rely” or “reliance.” Asserting that such words did not nec-
essarily have to appear in Gyr’s testimony, the court determined
that Gyr presented sufficient evidence to prove his detrimental
reliance on McLeod’s false representations.

The court highlighted that it was also unnecessary that
Gyr be the person who actually purchased or leased McLeod’s
services to qualify as a consumer under the DTPA. McLeod ar-
gued that Gyr was not a consumer because he obtained the funds
to pay McLeod from other people. The court stated that Gyr
acquired McLeod’s services, and his complaint arises from false
representation made in connection with the purchase of those
services. The court thus concluded that Gyr had standing to show
that the deceptive conduct was a producing cause of his injury.
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CONSUMER CREDIT

EQUAL CREDIT OPPORTUNITY ACT’S (“ECOA”) DEFI-
NITION OF APPLICANT INCLUDES A GUARANTOR

RL BB Acquisition, L.L.C. v. Bridgemill Commons Dev. Grp.,
L.L.C., 754 E3d 380 (6th Cir. 2014).
http://law.justia.com/cases/federal/appellate-courts/ca6/13-

GUARANTOR IS NOT AN APPLICANT UNDER EQUAL
CREDIT OPPORTUNITY ACT (“ECOA”)

Hawkins v. Cmty. Bank of Raymore, 761 E3d 937 (8th Cir.
2014).
htep://caselaw.findlaw.com/us-8th-circuit/1674696.html

6034/13-6034-2014-06-12.html

FACTS: Defendants, H. Bernard and Starr Stone Dixon (“Ber-
nard” and “Starr”), refinanced a debt with BB&T bank. Both
Bernard and Starr executed personal guarantees as part of the
refinancing. BB&T subsequently sold the debt to plaintiff, RL
BB Acquisition, L.L.C. (“RL BB”). Several years later, Bernard
defaulted on the loan, and RL BB sued on Starr’s guaranty to
collect the debt.

As an affirmative defense, Starr asserted that her guar-
anty was unenforceable since it violated the ECOA and Regula-
tion B’s prohibition on requiring spouses to guarantee loans. 12
C.FR. §202.7(d)(5); 12 C.ER. §1002.7(d)(5). The district court
held that, because Starr signed as a “guarantor” and not an “ap-
plicant,” she was not permitted to raise an ECOA violation as an
affirmative defense. Starr appealed.

HOLDING: Reversed and remanded.

REASONING: The court, applying the two-step Chevron analy-
sis, first determined that the statutory definition of applicant was
ambiguous and could be read to include a guarantor. Second,
the court determined that while ECOA’s definition of applicant
did not expressly include guarantors, Regulation B’s definition
of applicant did for the purpose of enforcing the Regulation B
spouse-guarantor rule.

The court next looked at whether ECOA’s remedies
included asserting violations of the statute and Regulation B as
an affirmative defense in an action to recover a debt. The court
determined that, although the recoupment affirmative defense
was not expressly in the statute, it did expressly permit the court
to grant equitable relief as necessary to enforce the law. Thus,
the court held that a defendant guarantor may raise a violation
of ECOA and Regulation B as an affirmative defense of recoup-
ment.
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Facts: Plaintiff, Valerie Hawkins (“Hawkins”), executed a person-
al guaranty to secure her husband’s loans in favor of Defendant,
Community Bank of Raymore (“Community”). After Hawkins’s
husband failed to make payments due under the loan agreement,
Community declared the loans to be in default and demanded

payment from Hawkins as

the guarantor. Hawkins filed The court held that

action against Community, H

seeking an order declaring the plain language

that her guaranty was void of the ECOA pro-

and unenforc(ize;ble. Com- vides that a person

munity moved for summary = =

judgment on  Hawkinss !S an applicant only
if she requested
credit, but executing

a guaranty was not

ECOA claim.
The district court
a credit request.

granted Community’s mo-
tion for summary judgment,
concluding Hawkins was not
an “applicant” within the
meaning of the ECOA, and Community had not violated the
ECOA by requiring her to execute the guaranty. Hawkins ap-
pealed.
Holding: Affirmed.
Reasoning: Hawkins claimed that Community’s guaranty re-
quirement constituted discrimination against her on the basis of
her marital status, violating the ECOA. The court rejected this
argument. Under the ECOA, an “applicant” is an individual who
must apply to a creditor directly for credit, or indirectly by use
of an existing credit plan for an amount exceeding a previously
established credit limit, and “apply” means to make an appeal or
request formally and often in writing, and usually for something
of benefit to oneself.

Thus, the court held that the plain language of the
ECOA provides that a person is an applicant only if she request-
ed credit, but executing a guaranty was not a credit request. A
secondary, contingent liability did not amount to a request for
credit. A guarantor engages in different conduct, receives different
benefits, and exposes herself to different legal consequences than
does a credit applicant, so Hawkins did not qualify as an appli-
cant protected by the ECOA.
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DEBT COLLECTION

MORTGAGEE’S DISCUSSIONS WITH HOMEOWNERS
REGARDING LOAN MODIFICATION WERE NOT COM-
MUNICATIONS IN CONNECTION WITH A DEBT UN-
DER TDCA

Singha v. BAC Home Loans Serv., L.P, 564 Fed. App’x. 65 (5th
Cir. 2014).
http://www.ca5.uscourts.gov/opinions%5Cunpub%5C13/13-

40061.0.pdf

FACTS: Appellants, Robert and Amarjit Singha (“Singhas”),
signed a promissory note deed of trust naming the Mortgage
Electronic Registration System (“MERS”) as beneficiary in con-
nection with a residential home purchase. MERS subsequently
assigned the deed to appellee, BAC Home Loans Servicing, L.P.
(“BAC”). After defaulting on the loan two years later, the Sing-
has and BAC modified the loan agreement. BAC accepted several
payments but then rejected a payment, asserting it would only
accept full reinstatement. The Singhas again requested modifica-
tion but did not finish the paperwork and submitted the partially
completed application two weeks before the scheduled foreclo-
sure sale. BAC denied their request for modification, and the
property was sold at a foreclosure sale.

The Singhas brought suit in Texas state court. BAC re-
moved the case to Texas federal district court. The district court
dismissed the Singhas’ claims for breach of contract, claims un-
der the Texas Debt Collection Act (“TDCA”), and various tort
claims. The Singhas appealed.

HOLDING: Affirmed.

REASONING: The Singhas claimed that BAC was not a proper
mortgagee and had no right to foreclose, and by notifying the
debtor of that foreclosure, BAC had falsely represented that it
had such a right. Specifically, a BAC representative told the Sing-
has that BAC would modify the loan if they made all payments
required under the first agreement and later represented that the
loan had been modified. The court found that BAC was a proper
mortgagee, so threatening foreclosure was expressly permitted by
the TDCA.

While the court did not expressly hold that modifica-
tion discussions would never be debt collection activities, it con-
cluded that the Singhas specific communications with BAC were
not misrepresented communications in connection with debt col-
lection. Rather, they were communications related to the negotia-
tion of the modification of a debt.

DEBTOR GENERALLY IS NOT REQUIRED TO SHOW
INTENTIONAL OR KNOWING VIOLATION UNDER
FAIR DEBT COLLECTION PRACTICES ACT (“FDCPA”)
AND MAY ASSERT CLAIM WITHOUT FIRST DISPUT-
ING THE DEBT

Russell v. Absolute Collection Servs., Inc., 763 F.3d 385 (4th Cir.
2014).
htep://www.ca4.uscourts.gov/Opinions/Published/122357.Ppdf

FACTS: Appellee, Diane Russell (“Russell”), owed a debt to Sand-
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hills Emergency Physicians (“Sandhills”), so Sandhills hired debt
collector appellant, Absolute Collection Services, Inc. (“ACS”).
Russell paid the debt to Sandhills directly instead of ACS. Despite
this complete payment, ACS sent demand letters falsely assert-
ing the debt remained due and threatened to report it to credit
bureaus as past due.

Russell did not dispute the debt as authorized by the
FDCPA, but filed suit under the Act. Russell claimed that she
was not required to prove ACS intentionally or knowingly vio-
lated the FDCPA in order to recover damages. The district court
denied ACS’s motion for judgment as a matter of law. ACS ap-
pealed.

HOLDING: Affirmed.
REASONING: ACS argued that a debtor must: (1) dispute the
debt before filing a claim under the FDCPA; and (2) prove an

intentional or knowing vio- . .
lation on the part of the debt Russell did not dis-
collector. The court held thar  pute the debt, as
the FDCPA does not require authorized by the
FDCPA, but filed

a debtor to first dispute the
validity of a debt in order to
suit under the Act.

state a claim under §1692e.
ACS’s interpretation would
give collectors free rein to make false or deceptive representations
about the status of a debt if the debtor failed to dispute the debt.

The court also held that a debtor is not required to show
an intentional or knowing violation on the part of the debt col-
lector to recover damages. The FDCPA excludes liability for un-
intentional violations resulting from bona fide errors, Russell was
entitled to recover damages because ACS did not prove the viola-
tions resulted from a bona fide error as defined in the Act.

TEXAS AND FEDERAL DEBT COLLECTION ACTS RE-
QUIRE CONSUMER DEBT

Garcia v. Jenkins Babb, L.L.P, 569 Fed. App’x. 274 (5th Cir.
2014).
https://www.ca5.uscourts.gov/opinions%5Cunpub%5C13/13-

10886.0.pdf

FACTS: Appellants, Israel and Melissa Garcia (“Garcias”) in-
curred a debt that appellees, Jenkins/Babb, L.L.P. (“Jenkins De-
fendants”), were contracted to collect. The Jenkins Defendants
initiated a collection action in state court against the Garcias, and
a judgment was entered.

The Garcias responded by filing suit in federal court al-
leging that the Jenkins Defendants’ attempts to collect the debt
violated the FDCPA and the TDCPA. The district judge found
that the Garcias’ complaint lacked any facts to suggest that their
debt was incurred through a consumer transaction, and dismissed
the claims with prejudice. The Garcias appealed.

HOLDING: Affirmed.

REASONING: The court held that for a collection practice to be
actionable under the FDCPA and TDCPA, the debt at issue must
have arisen from a consumer transaction. The Garcias failed to
factually support this allegation. The court noted that the FDC-
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PA and TDCPA both expressly require consumer debt obligations
to have been incurred primarily for personal, family, or household
purposes.

In determining whether a debt is a consumer debt,
the court focused on the precise transaction for which the loan
proceeds were used. A complaint based on the FDCPA or TD-
CPA could not survive a motion to dismiss if it merely restates
language from the statute without any accompanying facts. The
court explained that because the Garcias did not specify what
item was purchased, what service was paid for, or whether the
item or service was intended for personal or family use, they failed
to identify facts fundamental to their claim.

FDCPA REQUIRES SUIT TO BE FILED IN THE SMALL-
EST GEOGRAPHIC AREA THAT IS RELEVANT FOR DE-
TERMINING VENUE

Suesz v. Med—1 Solutions, L.L.C., 757 E3d 636 (7th Cir. 2014).
htep://law.justia.com/cases/federal/appellate-courts/ca7/13-
1821/13-1821-2013-10-31.html

FACTS: Defendant Med-1 Solutions (“Med-1"), a debt collector,
sued Plaintiff Mark Suesz (“Suesz”) in small claims court. The
court where Med-1 filed suit was located in a township where
neither Suesz lived nor where the contract for which he was be-
ing sued was signed. Subsequent to a judgment entered against
him, Suesz asserted that Med-1 had a practice of filing collection
lawsuits in small claims courts located in townships where the
debtor defendants neither live nor sign the contracts on which
they are sued.

Suesz filed suit against Med-1 for violating the FDCPA
venue provision. The district court dismissed the case, stating that
pursuant to the standard for the key statutory term “judicial dis-
trict” set out in Newsom v. Friedman, 76 E3d 813 (7th Cir. 1996),
townships were not separate judicial districts, and that debt col-
lectors were permitted to file suit in any township within the
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county. Suesz appealed, and the Seventh Circuit affirmed. Suesz’
petition for rehearing en banc was granted.

HOLDING: Reversed and remanded.

REASONING: The court evaluated the Newsom approach for
defining the FDCPA’s venue protection provision’s statutory term
in controversy, “judicial district.” To protect vulnerable debtors
from forum-shopping—a common abusive debt collection tactic
that makes default more likely—the FDCPA states that a debt
collector must sue to collect a debt only in the “judicial district
or similar legal entity”
in which the consumer
signed the contract in

The correct inter-

: . ' pretation of “judi-
question or in which ¥ _ . .
the consumer resides at cial district” is the
the commencement of gmallest geographi-
the action. The court cal area relevant to
reasoned that the town- f
ship small claims courrs V€RnUe 1IN the court
in the county in this case system in which the
case is filed.

must be regarded as oc-
cupying separate judicial
districts in order to effec-
tuate the statute’s protection, and thus overturned Newsorm.

The Seventh Circuit then sought to determine a new
standard for defining a relevant judicial district or similar legal
entity. The court stated that Newsom’s plain language approach
did not provide meaningful guidance because the language was
too vague. The court also highlighted the inadequacy of New-
som’s alternative court administration approach, displaying how
the approach resulted in more debt collection abuse in the pres-
ent case. The court adopted a venue approach that focuses on
geographic divisions rather than jurisdiction and thus concluded
that the correct interpretation of “judicial district” is the smallest
geographical area relevant to venue in the court system in which
the case is filed.
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ARBITRATION

TRIBAL ARBITRATION AGREEMENT IS UNCONSCIO-
NABLE

Jackson v. Payday Fin., L.L.C., 764 E3d 765 (7th Cir. 2014).
http://law.justia.com/cases/federal/appellate-courts/ca7/12-
2617/12-2617-2014-08-22.html

FACTS: Plaintiff, Deborah Jackson (“Jackson”), entered into an
online loan transaction to receive a small, high-interest loan from
Defendants, Payday Financial, L.L.C. and other defendant enti-
ties (“Loan Entities”). The loan agreement stated that it was gov-
erned by the Indian Commerce Clause of the US Constitution
and the laws of the Cheyenne River Sioux Tribe; it contained a
forum selection clause requiring arbitration to resolve any dispute
conducted by the Cheyenne River Sioux Tribal Nation in accor-
dance with its consumer dispute rules, and the terms of the loan
agreement.

Plaintiff filed suit in Illinois state court, alleging viola-

tions of state usury statutes and state consumer fraud statutes.
Loan Entities removed the action to federal district court and
moved to dismiss based on improper venue, arguing the agree-
ment required arbitration at the Cheyenne River Indian Reserva-
tion. The district court dismissed the case for improper venue,
finding the allegedly illegal loan agreement did not invalidate the
forum selection clause, and the Plaintiff’s agreement to arbitrate
was not made fraudulently under duress. Plaindiff appealed.
HOLDING: Reversed and remanded.
REASONING: The court held that arbitration agreements are
unenforceable when they are unreasonable. The arbitration agree-
ment in the instant case was unreasonable because it was pro-
cedurally and substantively unconscionable. It was procedurally
unconscionable for three reasons: (1) the tribe had no set of pro-
cedures for selecting arbitrators or conducting arbitral proceed-
ings; (2) the inconsistent language specified not only exclusive
tribal court jurisdiction but also tribal arbitration, which made
it difficult for Plaintiff to understand what she was agreeing to;
and (3) Loan Entities’ use of the Indian Commerce Clause may
have caused Plaintiff to believe she was compelled to agree to the
provision.

The court also found the arbitration clause to be sub-
stantively unconscionable. Because the dispute resolution meth-
od in the loan agreement simply did not exist, part of the loan
agreement was illusory and, therefore, unreasonable.

ARBITRATION AGREEMENT UNENFORCEABLE AS IL-
LUSORY AND LACKED CONSIDERATION

Baker v. Bristol Care, Inc., S.W.3d (Mo. 2014) (un-
published).
https://www.courts.mo.gov/file.jsp?id=77100

FACTS: Appellant, Bristol Care, Inc. (“Bristol”), employed Ap-
pellee, Carla Baker (“Baker”) and after promoting Baker, drafted
an employment agreement and an arbitration agreement for her.
The agreement provided that all legal claims the parties may have
against one another be resolved by arbitration, and Bristol “re-
serves the right to amend, modify or revoke this agreement upon
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30 days’ prior written notice to the Employee.”

Bristol subsequently terminated Baker’s employment,
and Baker filed suit. Bristol moved to compel arbitration, and the
trial court denied the motion. Bristol appealed.

HOLDING: Affirmed.

REASONING: Bristol argued the arbitration agreement was
valid because there were two sources of consideration: 1) Baker’s
promotion and continued employment with benefits; and 2)
Bristol’s promises to arbitrate claims arising from Baker’s em-
ployment and to assume the costs of arbitration. First, the court

held that continued at-

will employment was The court h6|d that

not valid consideration gcontinued at-will em-

to support an arbitra-

tion agreement because plo_yment ‘_Mas n?t

Bristol made no legally Valid consideration to
support an arbitration

agreement.

enforceable promise to
act in a way it was not
already entitled to. Bris-
tol could still terminate
an employee for any reason. The court disagreed with Bristol’s
argument that Baker’s entitlement to severance pay following ter-
mination constituted consideration above and beyond continued
at-will employment. Even if Baker had the right to recover sever-
ance pay, Baker was still an at-will employee, and the arbitration
agreement still lacked valid consideration.

Second, the court disagreed with Bristol’s assertion that
the parties mutually promised to arbitrate, as the promise was
conditioned on Bristol’s “right to amend, modify or revoke” the
agreement. This language allowed Bristol to modify the agree-
ment unilaterally and retroactively, making it illusory, and thus
was not valid consideration.

ARBITRATION AGREEMENT IS UNENFORCEABLE BE-
CAUSE IT DID NOT CONTAIN CLEAR AND UNAMBIG-
UOUS LANGUAGE THAT THE PLAINTIFF IS WAIVING
HER RIGHT TO SUE

Atalese v. U.S. Legal Servs. Grp., L., 99 A.3d 306 (N.]. 2014).
http://caselaw.findlaw.com/nj-supreme-court/1678725.html

FACTS: Plaintiff, Patricia Atalese (“Atalese”), contracted with
defendant, U.S. Legal Services Group, L.P. (“USLSG”), for debt-
adjustment services. The service contract contained an arbitration
provision. Later, Atalese became unhappy with USLSG’s services
and filed suit. USLSG moved to compel arbitration.

The trial court granted USLSG’s motion to compel ar-
bitration pursuant to the service contract, and the appellate court
affirmed, finding that the agreement’s lack of an express waiver
of the right to seek relief in court did not bar enforcement of the
arbitration clause. Atalese appealed.

HOLDING: Reversed and remanded.

REASONING: Atalese contended that the arbitration clause did
not clearly and unequivocally state its purpose in depriving her
of the right to sue in court. USLSG argued that the term “ar-
bitration” was universally understood, and the arbitration clause
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was sufficiently clear and adequately advised Atalese of her sole
remedy.

The court explained that an enforceable arbitration
clause must contain sufficiently clear language to place a consum-
er on notice that he or she is waiving the right to sue. To qualify as
sufficiently clear, the arbitration clause must be phrased in plain
language that is understandable to the reasonable consumer. The
plain language must at least provide the reasonable consumer
with constructive notice of the distinction between arbitration
and judicial dispute resolution. The court applied these principles
and found that the arbitration clause did not include the clear and
unambiguous language required to compel arbitration and was

AGREEMENT REQUIRING ARBITRATION BEFORE
TRIBAL PANEL IS UNENFORCEABLE

Inetianbor v. CashCall, Inc., 768 E3d 1346 (11th Cir. 2014).
http://media.call.uscourts.gov/opinions/pub/files/201313822.

pdf

FACTS: Plaintiff, Abraham Inetianbor (“Inetianbor”), refused
to pay a bill from his loan servicer, Defendant, CashCall, Inc.
(“CashCall”), after he believed he had satisfied the terms of the
loan. CashCall then reported the purported default to credit
agencies, reducing Inetianbor’s credit score.

Inetianbor sued CashCall, and CashCall moved to com-

pel arbitration pursuant to Inetianbor’s loan agreement. The dis-
trict court denied the motion because the arbitration agreement
contained an integral forum selection clause, and the specified fo-
rum was not available to arbitrate the dispute. CashCall appealed.
HOLDING: Affirmed.
REASONING: First, the court applied the integral provision
rule that precludes arbitration whenever choice of forum is in-
tegral to the agreement to arbitrate. The court reasoned that the
agreement’s express language that arbitration “shall be conducted
by the Cheyenne River Sioux Tribal Nation,” and many other
tribal forum references, strongly indicated that the drafter consid-
ered arbitration an integral part of the agreement.

The court then applied an availability analysis to deter-
mine whether the specified forum required the tribe’s involve-
ment and reasoned that the express language “by” the Tribe and
before an “authorized representative” required direct participation
from the Tribe. The court also determined that the evidence that
the Tribe did not involve itself in arbitration between private par-
ties was further support that the forum was unavailable. Thus,
CashCall’s intent to specify the tribal forum was an integral part
of the arbitration agreement, and, because it was unavailable, the
arbitration clause was unenforceable.

SPOUSE IS NOT NECESSARILY BOUND BY AN ARBI-
TRATION AGREEMENT SIGNED BY HER HUSBAND

Zinante v. Drive Elec., L.L.C., Fed. App’x. (5th Cir.
2014) (unpublished).
http://www.ca5.uscourts.gov/opinions%5Cunpub%5C14/14-

20072.0.pdf

FACTS: Mark Zinante (“Mark”), the husband of Plaintiff-
Appellee, Joy Zinante (“Zinante”) purchased a golf cart from
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Defendant-Appellant, Drive Electric, L.L.C. (“Drive Electric”)
on the internet. As part of the transaction, Mark electronically
consented to Drive Electric’s Terms & Conditions of sale, which
included an arbitration provision. Some time later, the golf cart
allegedly started a house fire.

Zinante brought suit against Drive Electric for neg-
ligence and gross negligence. Drive Electric moved to compel

arbitration based on the

arbitration agreement in Under Texas law there
the sales contract. The IS NO presumption of
court denied the motion third party beneficiary
status in the husband

and Drive Electric ap-
pealed.
and wife context.

HOLDING: Affirmed.
REASONING: Drive
Electric first argued that Zinante was equitably estopped from
arguing the arbitration provision did not apply to her. The court
found that the estoppel doctrine did not apply because Zinante’s
suit was not based on any of the contract terms. Drive Electric
argued alternatively that Zinante’s suit was based on the sales
contract through the doctrine of intertwined claims. The court
rejected this line of reasoning because Zinante’s claims were nei-
ther derived from, nor intertwined with the terms of the contract
between Mark and Drive Electric.

Drive Electric then argued that Zinante was bound by
the arbitration provision as a third-party beneficiary of the con-
tract. The court rejected this argument, asserting that under Tex-
as law there is no presumption of third party beneficiary status in
the husband and wife context and so such status does not confer
without a clearly spelled out provision in the contract. The court
found that the sales contract did not fulfill this requirement, and
thus Zinante was not bound by the arbitration agreement.

ARBITRATION CLAUSE IN CUSTOMER AGREEMENT
IS UNENFORCEABLE FOR LACK OF MUTUAL ASSENT

Knutson v. Sirius XM Radio Inc., F.3d (9th
Cir.2014). htep://cdn.ca9.uscourts.gov/datastore/opinions/
2014/11/10/12-56120.pdf

FACTS: Plaintiff, Erik Knutson (“Knutson”), purchased a ve-
hicle that included a trial satellite radio service subscription from
Defendant Sirius XM Radio Inc. (“Sirius XM”). Several weeks
later, Knutson received a “Welcome Kit” from Sirius XM that
included a contract, which contained an arbitration provision.
The contract also stated that Knutson agreed to the terms of
the agreement if he did not object within three days of the sub-
scription activation, despite the fact that the activation occurred
weeks before he received the Welcome Kit. During the trial peri-
od, Knutson also revealed several unauthorized calls from Sirius
XM to his personal cell phone.

Knutson subsequently sued Sirius XM in district court
for violating the federal Telephone Consumer Protection Act.
The district court found that both parties consented to the con-
tract terms and that the arbitration was valid and enforceable.
Knutson appealed.

HOLDING: Reversed and remanded.
REASONING: Knutson argued that there was no mutual assent
to the terms because he was not given an opportunity to review
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the arbitration clause at the time his satellite radio subscription
was activated. To identify whether a valid contract between the
parties was formed, the court considered whether a reasonable
person in Knutson’s position would understand that he had agreed

to the arbitration provision, and whether failure to cancel the
trial  subscription

A reasonable person in within three days
Knutson’s position could  comstituted  im-

plied assent.

not be expected to _under- The court found
stand that purchasing a that a  reason-
vehicle would simultane- 2bl¢ peson in

Knutson’s  posi-

ously bind him to a con- tion could not be

tract with Sirius XM. expected to un-
derstand that pur-

chasing a vehicle would simultaneously bind him to a contract
with Sirius XM. Knutson could not have been obligated to act
where there was no effective notice that any action was required
and so he could not practically have assented to an arbitration
provision. The court explained that Knutson did not affirmatively
enroll in a subscription service, so nothing indicated he had read
the terms of the contract. The court thus held that there was no
mutual assent to the contract, rendering the arbitration clause
unenforceable.
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THE [AST WORD

he Journal staff always tries to publish articles that our readers will find

interesting, useful, and informative. In this issue, I think we make a

triple play. 7eaching Consumer Law discusses the recent international
conference on teaching consumer law, providing a very interesting look at what con-
sumer law professors are thinking and talking about. The Insurance Law Update article,
on the other hand, may be the most useful source available for consumer attorneys to
stay up-to-date on the most recent developments in insurance law. The article discusses
more than 140 cases decided during the past year. And, informative articles on Bitcoin
and subprime auto loans, examine two developing areas of consumer law that most of us
know very little about.

I hope you enjoy this issue, and I look forward to a great 2015 for all of us.

Richard M. Alderman
Editor-in-Chief
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