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L Introduction

Beginning in 1997 with its decision in Arthur Andersen
v. Perry Equip. Corp.,' the Texas Supreme Court has issued several
opinions that have changed how parties prove their entitlement to
attorneys’ fees. In 2006, the court reviewed the necessity of segre-
gating attorneys’ fees in Tony Gullo Motors I, L. v. Chapa.* More
recently, the court issued E/ Apple I, Ltd. v. Olivas (2012) and
two subsequent per curiam opinions (2013 and 2014) that address
whether contemporaneous time records are required in “lodestar”
cases (although what’s a “lodestar” case is far from clear).® It’s not
a coincidence that all these decisions are designed to limit the re-
covery of attorneys fees. These attorneys’ fee opinions should be
considered part of the court’s larger agenda of consistently issuing
pro-defense, anti-plaintiff opinions*

This article reviews the recent caselaw on recovery of at-
torneys fees in Texas, with a particular emphasis on the post-£/

Apple landscape.

IL. Arthur Andersen and Contingent Fees
The Texas Supreme Court began tightening proof re-
quirements for recovery of attorneys fees in Arthur Andersen v.
Perry Equip. Corp.® 'The plaintiff sued under the DTPA, which,
of course, mandates the recovery of reasonable and necessary at-
torneys’ fees for prevailing plaintiffs. Although the supreme court
never mentioned what evidence in support of attorneys fees was
provided at trial, apparently the plaintiff had followed the then-
common practice of merely entering the contingent fee into evi-
dence. The jury charge asked the jury to calculate attorneys’ fees
in dollar and cents, as a percentage of plaintiff’s recovery, and as a
combination of dollars and cents and percentage of recovery. (The
supreme court also never mentioned what the jury awarded for
attorneys fees.)®
The court first rejected the
practice of the plaintiff asking the jury
to award a percentage of the recovery,
holding that the jury must be asked to
award fees in a specific dollar amount.
Second, the court held that proof of a
contingent fee contract alone was in-
sufficient. The court reasoned:
[Wle do not believe that the
DTPA authorizes the shifting of the plaintiff’s entire
contingent fee to the defendant without consideration
of the factors required by the Rules of Professional Con-
duct. A contingent fee may indeed be a reasonable fee
from the standpoint of the parties to the contract. But,
we cannot agree that the mere fact that a party and a
lawyer have agreed to a contingent fee means that the fee
arrangement is in and of itself reasonable for purposes of
shifting that fee to the defendant.”

A plaintiff seeking recovery of reasonable attorneys’ fees
had to provide some evidence of reasonableness. The court stated,
“a fact-finder should consider” the factors listed in the Disciplin-
ary Rules:

(1) the time and labor required, the novelty and diffi-
culty of the questions involved, and the skill required to
perform the legal service properly;

(2) the likelihood . . . that the acceptance of the particu-
lar employment will preclude other employment by the
lawyer;

(3) the fee customarily charged in the locality for similar
legal services;

(4) the amount involved and the results obtained;
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(5) the time limitations imposed by the client or by the
circumstances;

(6) the nature and length of the professional relationship
with the client;

(7) the experience, reputation, and ability of the lawyer
or lawyers performing the services; and

(8) whether the fee is fixed or contingent on results ob-
tained or uncertainty of collection before the legal ser-
vices have been rendered.®

The court stated that “the plaintiff cannot simply ask the
jury to award a percentage of the recovery as a fee because with-
out evidence of the factors identified in Disciplinary Rule 1.04,
the jury has no meaningful way to determine if the fees were in
fact reasonable and necessary.” The court also concluded that
“a party’s contingent fee agreement should be considered by the
factfinder.” The court again used “should” instead of “must” just
as it had done with the consideration of the factors from the Dis-
ciplinary Rules (“a fact-finder should consider”). The court’s use
of “should” instead of “must” provides considerably less guidance
for bench and bar.

Thus, DTPA plaintiffs were left with this rule:

[T]o recover attorney’s fees under the DTPA, the plain-
tiff must prove that the amount of fees was both reason-
ably incurred and necessary to the prosecution of the
case at bar, and must ask the jury to award the fees in a
specific dollar amount, not as a percentage of the judg-
ment.'

The aftermath of Arthur Andersen was hardly apocalyp-
tic. Actorneys adjusted, and routinely presented testimony on
the factors establishing a “reasonable fee.”!! There don’t seem
to be a lot of reversals because of the
plaintiff’s failure to establish the Ar-
thur Andersen factors.

There have been a couple of Court of
Appeals opinions, however, that are
worth noting. In Robertson County
v. Wymola, the plaintiff realized that
an attorney fee recovery based upon
hours would yield more than a recov-
ery based upon the contingent fee. Consequently, the plaintiff
didn’t enter its contingent fee agreement into evidence and in-
stead presenting testimony on reasonable fees and hours. The
defendant argued that the plaintiff had to enter its fee agreement
into evidence to recover attorneys’ fees. The plaintiff countered
that evidence of the nature of the attorney-client fee arrange-
ment was irrelevant because the testimony was about the regular
hourly rate without making any adjustment for the risk involved
in a contingent fee case. The trial court refused to order the ad-
mission of the contingent fee contract into evidence. The court
of appeals held that the trial court didn’t abuse its discretion by
excluding the fee agreement because the supreme court in Arthur
Andersen only said that evidence of a contingent fee arrangement
was “admissible” and “should” be considered by the fact finder—
the supreme court didnt mandate that such evidence must be
admitted or considered.'?

The Arthur Andersen court held that a plaintiff couldn’
just enter its fee agreement into evidence and ask for a percent-
age of recovery. But could a plaintiff enter its fee agreement into
evidence, offer testimony on the factors from the Disciplinary
Rules, and then ask for a percentage of the recovery as per its
fee agreement? In VingCard A.S. v. Merrimac Hosp. Sys., Inc., the
defendant on appeal argued that plaintiff’s counsel ran afoul of
Arthur Andersen by asking the jury to calculate attorney’s fees only
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as a percentage of the judgment, rather than any specific amount.
Plaintiff’s counsel had outlined the rule 1.04 factors and had pro-
vided information regarding each factor. He had testified that his
30% contingency fee was less than the contingency fee charged in
similar cases. He had explained to the jury how to calculate fees
based on the amount of damages they awarded, e.g. if the jury
awarded $10 million in damages, his fee should be $3 million
based on the 30% contingency fee. The court of appeals held that
was not reversible error."

III. Tony Gullo Motors and Segregating Recoverable and
Unrecoverable Fees
Suppose a consumer’s attorney brings a lawsuit and al-
leges both common-law fraud and DTPA violations. At time of
trial, the attorney has put in 100 hours on the case. How many
hours of the attorney’s time are recoverable? That depends. The
problem is that the fraud claim doesn’t give rise to attorneys’ fees
while the DTPA claim does. The problem is avoided if all the time
spent on the fraud cause of action doubles as time spent on the
DTPA claim. The argument would be that the claims are so inter-
related that the work on the two claims can’t be separated.
The Texas Supreme Court rejected this resolution of the

proof problem in Zony Gullo Motors I, L.P v. Chapa in 2006."
The court began by stating the long-standing rule that recovery
of attorneys’ fees isn't allowed unless authorized by statute or con-
tract. Consequently, plaintiffs had always been required to segre-
gate fees between claims for which they are recoverable and claims
for which they are not. The court then lamented that its earlier
decision in Stewart Title Guaranty Co. v. Sterling had created an
exception that had swallowed the rule. The Sterfing exception to
the duty to segregate arose when attorneys™ fees were sought in
connection with “claims arising out of the same transaction and
are so interrelated that their prosecution or defense entails proof
or denial of essentially the same facts.””> The court in Tony Gullo
disapproved this language from Szerling because, in practice, every
claim had become “inextricably intertwined” and interrelated.'®
The court explained:

It is certainly true that [plaintiffs] fraud, contract, and

DTPA claims were all “dependent upon the same set

of facts or circumstances,” but that does not mean they

all required the same research, discovery, proof, or legal

expertise. ... To the extent Sterling suggested that a com-

mon set of underlying facts necessarily made all claims

arising therefrom “inseparable” and all legal fees recover-

able, it went too far."”

But the court also conceded “many if not most legal fees
in such cases cannot and need not be precisely allocated to one
claim or the other.” It noted:

Many of the services involved in preparing a contract or
DTPA claim for trial must still be incurred if tort claims
are appended to it; adding the latter claims does not ren-
der the former services unrecoverable. Requests for stan-
dard disclosures, proof of background facts, depositions
of the primary actors, discovery motions and hearings,
voir dire of the jury, and a host of other services may be
necessary whether a claim is filed alone or with others.'®

The court concluded, “To the extent such services would have
been incurred on a recoverable claim alone, they are not disal-
lowed simply because they do double service.”"

After Tony Gullo, plaintiffs were left with this rule for segregating
attorney fee awards: If any attorney’s fees relate solely to a claim for
which such fees are unrecoverable, a claimant must segregate re-
coverable from unrecoverable fees. Intertwined facts do not make
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tort fees recoverable; it is only when discrete legal services advance
both a recoverable and unrecoverable claim that they are so inter-
twined that they need not be segregated.”

Unlike the Arthur Andersen factors, the mandate from
Tony Gullo on segregation has proved harder for plaintiffs and
their attorneys to follow.?! In one recent case where the failure to
segregate at trial led to a reverse and remand on appeal, the trial
court had “repeatedly admonished” the party about segregation.
Agreeing with appellant that the failure to segregate was errone-
ous, the court of appeals stated, with seeming regret, that the rem-
edy was a reverse and remand, not a reverse and render, “however
willful and ill-considered the refusal to segregate was.”*

In Prudential Ins. Co. v. Durante, the plaintff sued for
breach of contract, violation of the Prompt Payment Statute,
common-law and statutory bad faith, negligence, and Texas Insur-
ance Code violations.” At trial, the plaintiff made no attempt to
segregate fees and was awarded $200,000 in attorneys’ fees. The
attorney for plaintiff testified as follows:

The only other point I wish to make is that I have not
attempted to segregate fees in this case, because there are
essentially to some degree three lawsuits that were being
litigated. However, the facts of one and the facts of all
are the same. It is my opinion that it’s not really possible
to tease out any particular part of any claim or cause of
action, because the facts of the three cases are so inter-
related that it was all going to be generated whether or
not there was a claim against Mr. Schmid directly or it
was just against Prudential.*

The problem with this testimony is that it seems to be based upon
an approach to segregation that was explicitly rejected in Zony
Gullo.

The outright refusal to segregate fees is a near-guarantee
of reversal. Moreover, the courts of appeals haven’t been asking for
much; they are typically satisfied with an approximation, an opin-
ion, from the attorney about the percentage of work that went
into the recoverable claim.” Thus, the El Paso Court of Appeals
in Durante lamented, “Pierce made no effort to estimate a possible
segregation of fees in his testimony. While the standard does not
mandate the maintenance of separate time records when drafting
the different claims, an opinion would be sufficient as to the per-
centages of segregation as to the claims.”®® The court then ordered
a reversal and remand because of the failure to segregate.

Durante wasn't the only recent case where the plaintiff
refused to segregate fees at trial and the court of appeals reversed
the award of attorneys’ fees. In Jackson Walker, LLP v. Kinsel, the
plaintiffs pursued “claims for which fees could and could not be
awarded”; however, their attorneys didn’t segregate fees, maintain-
ing the claims were “inextricably intertwined.”” One lawyer testi-
fied that “whatever cause of action the plaintiffs have in this case,
the facts basically relate to each of the causes of action. There’s
not a whole lot of difference between them as far as the facts go.
It’s the different aspects of the law that apply to the facts that are
different, but the facts and basically everything is intertwined and
you can’t separate those things as between the causes of action.”?
Again, this looks like the approach toward “intertwined facts” that
the supreme court rejected in Zony Gullo.

In rejecting this “intertwined” argument, the court pro-
vided an excellent summary of the current law on segregating at-
torneys’ fees.

As for the matter of segregation of recoverable from un-
recoverable fees, that normally is required. An excep-
tion exits, however. It arises when discrete legal services
advance both recoverable and unrecoverable claims that
are so intertwined that the fees need not be segregated.
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The burden to illustrate that the exception applies lies
with the fee claimant. And, it is not satisfied by simply
suggesting that the causes of action for which fees are
and are not recoverable required proof of the same set
of facts and circumstances. In other words, intertwined
facts alone do not make unrecoverable fees recoverable.?”

The court concluded that the record “failed to establish that dis-
crete legal services provided by those representing the Kinsels ad-
vanced both claims for which fees were recoverable and claims for
which they were not. Segregation was necessary and the failure
to do so obligates us to remand the issue of segregation for new
trial.”%

Iv. El Apple and Sufficiency of Proof of Attorneys’ Fees

A. El Apple I, Ltd. v. Olivas

The most significant recent development from the Texas
Supreme Court concerning the recovery of attorneys’ fees has been
El Apple and the two cases that followed it.*! Moreover, there also
have been a considerable number of court of appeals opinions
sorting out the impact of E/ Apple.

El Apple involved the calculation of an attorney’s fees
award in an employment discrimi-
nation and retaliation lawsuit
brought under the Texas Com-
mission on Human Rights Act.
The plaintiff recovered $104,700
on her retaliation claim, and the
court awarded $464,000 in attor-
ney's fees for the trial of the case.
The attorney’s fee award included
a 2.0 multiplier. On appeal, the
defendant challenged both the
sufficiency of the evidence for the
award of attorney’s fees and the en-
hancement of the award.

Texas courts have used the lodestar method for calculat-
ing fee awards under the TCHRA because the state law mirrors
federal law and federal courts use the lodestar method for Title VII
claims. Justice Medina described the lodestar method as follows:

Under the lodestar method, the determination of what
constitutes a reasonable attorney’s fee involves two steps.
First, the court must determine the reasonable hours
spent by counsel in the case and a reasonable hourly rate
for such work. The court then multiplies the number of
such hours by the applicable rate, the product of which
is the base fee or lodestar. The court may then adjust the
base lodestar up or down (apply a multiplier), if relevant
factors indicate an adjustment is necessary to reach a rea-
sonable fee in the case.”

The court also noted how attorney’s fees under Texas class action
law also mandated the use of the two-step lodestar method.*

The sticking point in £/ Apple wasn’t the hourly rate but
the amount of hours expended. The court noted that the start-
ing point for determining a lodestar fee award is the number of
hours “reasonably expended on the litigation.” The party applying
for the award has the burden of proof. Proof of reasonable hours
should include the basic facts underlying the lodestar, which are:
“(1) the nature of the work, (2) who performed the services and
their rate, (3) approximately when the services were performed,
and (4) the number of hours worked.”*

The question that £/ Apple was somewhat evasive in an-
swering was whether contemporaneous time records are required
to prove the hours reasonably expended on the litigation. The
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court began by noting that a party has “the burden of document-
ing the hours expended on the litigation and the value of those
hours.” It noted the defendant’s argument that documenting the
hours meant providing “contemporaneous time sheets, which evi-
dence the performance of specific tasks, such that the trial court
can make a reasoned determination of how much time was reason-
ably spent pursuing the litigation.”

The court recognized that previous Texas courts had not
routinely required billing records or other documentary evidence
to substantiate a claim for attorney’s fees. The court then meekly
offered that this “requirement has merit in contested cases under
the lodestar approach.” It next accepted the proposition that con-
temporaneous time records were probably a good idea; however,
it didn't mandate their use. To establish the basic facts underlying
the lodestar amount, the court said, “An attorney could, of course,
testify to these details, but in all but the simplest cases, the attor-
ney would probably have to refer to some type of record or docu-
mentation to provide this information.”*® The court concluded,

Thus, when there is an expectation that the lodestar

method will be used to calculate fees, attorneys should

document their time much as they would for their

own clients, that is, contemporaneous billing records
or other documentation re-
corded reasonably close to the
time when the work is per-
formed.?

The afhidavits  provided
by the attorneys at the hearing
on the fee application fell short
of the proof that is necessary to
show the hours were “reasonably
expended.” Neither attorney indi-
cated how their time was devoted
to any particular task or category
of tasks. Neither attorney presented time records or other docu-
mentary evidence. The attorneys gave time estimates based upon
the amount of discovery in the case, the number of pleadings
filed, the number of witnesses questioned, and the length of the
trial. The court determined that “none of the specificity needed
for the trial court to make a meaningful lodestar determination”
had been provided. The trial court could not discern from the
evidence how many hours each of the tasks required and whether
that time was reasonable.

B. Long v. Griffin and City of Laredo v. Montano

The court in E/ Apple defined the lodestar method as a
two-step method that involved first arriving at a base fee or lode-
star amount and then adjusting that amount up or down. The
court specified two situations where such a method was to be
used: TCHRA claims and class-action lawsuits. Since 2012, the
Texas Supreme Court (and some courts of appeals) have used the
term “lodestar” in a much looser manner. The supreme court is-
sued per curiam opinions in 2013 and 2014 that addressed £/
Apple and both opinions are inconsistent with £/ Apple on when
the lodestar method applies.®

Both Long v. Griffin and City of Laredo v. Montano ap-
pear to apply the term “lodestar” to any situation that involves
recovering attorneys fees on the basis of “reasonable hours times
reasonable rate.” There is no sense that lodestar is a two-step pro-
cess, which is how the court had described it in E/ Apple. The
court may have realized that the United States Supreme Court in
Perdue v. Kenny A. Ex rel. Winn had signaled the end of enhance-
ment.*” The Perdue court took a very limited view of when a mul-
tiplier would be appropriate in a lodestar case. The Texas Supreme

117



Court may have concluded that there’s no point in referring to a
two-step method when there isn’t going to be second step. Both
cases also stated that the attorneys “chose” the lodestar method by
the manner in which they attempted to prove the amount of at-
torneys’ fees.

In City of Laredo v. Montano, the court first noted that
the “fee-shifting statute in this case, however, does not require that
attorney’s fees be determined under a lodestar method, as in £/
Apple” That statement seemingly follows the narrow definition of
lodestar from £/ Apple, and would limit its application to TCHRA
claims and class-action lawsuits. But that sentence was immedi-
ately followed by this one: “The property owner nevertheless chose
to prove up attorney’s fees using this method and so our observa-
tions in £/ Apple have similar application here.” The court did not
explain how the plaintiff chose the lodestar method. Certainly,
there is nothing to indicate that the plaintiff asked for a multiplier.
It appears that testifying about hours and houtly rates triggered
a “lodestar” designation, which, in turn, triggered the proof re-
quirements for a lodestar fee suggested in £/ Apple. But, the court
says, that doesn’t necessarily mean “that a lodestar fee can only be
established through time records or billing statements” as an at-
torney could testify to the details of his or her work. Then again,
the court notes that E/ Apple already warned that “in all but the
simplest cases, the attorney would probably have to refer to some
type of record or documentation to provide this information.”!
The court then recalled that £/ Apple “encouraged attorneys using
the lodestar method to shift their fee to their opponent to keep
contemporaneous records of their time.” All in all, this opinion is
remarkably passive-aggressive. The court also appears very unwill-
ing to say what it is exactly requiring in these cases. It’s safe to say
that contemporaneous time records are sorta, kinda required.*

The court the reviewed the proof offered in the trial
court. The court held that one of the attorney’s testimony on
his hours was “simply devoid of substance.” At trial, the attorney
had estimated that he spent, on average, six hours a week for the
226 weeks he worked on the case. The court expressed “puzzle-
ment” as the record provided “no clue” about how this figure was
calculated; counsel didn’t make any records of his time or prepare
any invoices or bills for his clients. The court summarized the trial
testimony:

In short, Gonzalez offered nothing to document his
time in the case other than the “thousands and thou-
sands and thousands of pages” generated during his
representation of the Montanos and his belief that he
had reasonably spent 1,356 hours preparing and trying
the case. We rejected similar proof in E/ Apple.
Gonzalez’s testimony that he spent “a lot of time get-
ting ready for the lawsuit,” conducted “a lot of legal
research,” visited the premises “many, many, many,
many times,” and spent “countless” hours on motions
and depositions is not evidence of a reasonable attor-
ney’s fee under lodestar. . . . In E/ Apple, we said that a
lodestar calculation requires certain basic proof, includ-
ing itemizing specific tasks, the time required for those
tasks, and the rate charged by the person performing
the work. Here, Gonzalez conceded that had he been
billing his client he would have itemized his work and
provided this information. A similar effort should be
made when an adversary is asked to pay instead of the
client.

The court found that the other attorney’s testimony involved

“contemporaneous events and discrete tasks—the trial and associ-

ated preparation for each succeeding day” and was sufficient.
The Texas Supreme Court again addressed the ramifica-
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tions of E/ Apple in 2014. In Long v. Griffin, the plaintiffs sought
attorneys’ fees under Chapter 38 of the Texas Civil Practice and
Remedies Code and under the Texas Declaratory Judgment Act.
The plaintiffs ultimately didnt prevail on the breach of agree-
ment claim and Chapter 38 was inapplicable. Under the original
reasoning of E/ Apple, the declaratory judgment claim by itself
wouldn’t have been considered a lodestar claim. But, following
Montano, the court once again found that the plaintiffs “elects
to prove attorney’s fees via the lodestar method” by “relating the
hours worked for each of the two attorneys multiplied by their
hourly rates for a total fee.”*
The court reviewed the affidavit that supported the
award of attorney’s fees and found it wanting.
The afhidavit supporting the request for attorney’s fees
only offers generalities. It indicates that one attorney
spent 300 hours on the case, another expended 344.50
hours, and the attorneys’ respective houtly rates. The af-
fidavit posits that the case involved extensive discovery,
several pretrial hearings, multiple summary judgment
motions, and a four and one-half day trial, and that liti-
gating the matter required understanding a related suit
that settled after ten years of litigation. But no evidence
accompanied the affidavit to inform the trial court the
time spent on specific tasks.

The attorney’s affidavit only offered generalities about the number
of hours expended on the case. It lacked any evidence of the time
spent on specific tasks. Because no legally sufficient evidence sup-
ported the award of attorney fees, the award was reversed.?’

The court also addressed the real evidentiary problem
lurking in many of these cases: time records don't exist because
when the case was tried they weren’t yet required. The underly-
ing bench trial in Long was held nine years before E/ Apple was
decided. Contemporaneous time records won't exist because the
attorneys failed to see into the future. Without a time machine,
contemporaneous time records will seldom exist for cases tried be-
fore El Apple. 'The supreme court, as it did in E/ Apple, recognized
this problem and cut the attorneys some slack on remand:

We note that here, as in £/ Apple, contemporaneous evi-
dence may not exist. But the attorneys may reconstruct
their work to provide the trial court with sufficient in-
formation to allow the court to perform a meaningful
review of the fee application.*®

One big question has been left unanswered in Long: what
is the impact of Chapter 38 of the Civil Practice and Remedies
Code? Section 38.004 says, “The court may take judicial notice of
the usual and customary attorney’s fees and of the contents of the
case file without receiving further evidence in: (1) a proceeding
before the court; or (2) a jury case in which the amount of attor-
ney’s fees is submitted to the court by agreement.” Section 38.003
says, “It is presumed that the usual and customary attorney’s fees
for a claim of the type described in Section 38.001 are reasonable.
The presumption may be rebutted.” Because the plaintiffs lost
on their assignment claim, Chapter 38 did not apply. But the
supreme court’s approach to the lodestar method is inconsistent
with the language of Chapter 38. To apply E/ Apple’s approach to
proof requirements to Chapter 38 cases would abrogate the statu-
tory language.

C. El Apple in the Courts of Appeals

1. Applicability of E/ Apple

The courts of appeals have not been consistent in apply-
ing El Apple. They are split on whether E/ Apple applies to non-
lodestar cases. Several courts of appeals have held that £/ Apple
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doesn’t apply to non-lodestar cases.” Other courts have held that
El Apple does apply to, say, breach of contract cases.”® Both the
Dallas Court of Appeals® and the Fourteenth Court of Appeals®
have issued contradictory panel opinions. One Fourteenth Court
of Appeals panel explained that Long and Montano required a dif-
ferent approach and held that £/ Apple applies when a party choos-
es to use the lodestar method. Thus, that panel found a plaintiff,
“chose to use the lodestar method when seeking attorney’s fees for
services performed through the end of trial” by “offering evidence
of the hours of work multiplied by the hourly rate of the person
who performed the work.”?

Most courts of appeals initially were reluctant to apply £/
Apple to breach of contract claims. The Dallas Court of Appeals
typified the approach taken by most of these courts. In Metroplex
Mailing Services, LLC v. RR Donnelley & Sons Co., a breach of con-
tract case, the court first noted, “nowhere in £/ Apple did the court
conclude that all attorney’s fees recoveries in Texas would thereaf-
ter be governed by the lodestar approach and we do not draw that
conclusion here.” It also noted that under the traditional method
of awarding fees, documentary evidence is not a prerequisite and
“an attorney’s testimony about his experience, the total amount
of fees, and the reasonableness of the fees charged is sufficient to
support an award.”>*

In 2015, the Dallas Court of Appeals reaffirmed its posi-
tion that £/ Apple does not mean that “all attorney’s fees recoveries
in Texas are governed by the lodestar method” in Rohrmoos Venture
v. UTSW DVA Healthcare, LLP.>> The court noted that many of
its sister courts also have held that £/ Apple doesn’t apply to non-
lodestar cases.”® Acknowledging the language from Long v. Griffin
about a party “choosing” the lodestar method, the court noted
that the appellant didn’t assert, and the record didn’t show, that
the appellee “chose to prove up attorney’s fees using this meth-
od.”’

The Fort Worth Court of Appeals also has refused to ex-
tend E/ Apple. It recently noted that “under the traditional meth-
od of awarding fees, documentary evidence is not a prerequisite.
It has consistently been held that an attorney’s testimony about his
experience, the total amount of fees, and the reasonableness of the
fees charged is sufficient to support an award.”*® The court further
noted that it previously had declined to extend E/ Apple to require
time records in all cases in which an attorney uses the attorney’s
houtly rate to calculate the fee. “In ordinary hourly-fee breach of
contract cases, ‘[t]ime sheets or other detailed hour calculations
are not required if the testimony regarding the hours of work
required is not speculative.” Similarly, the San Antonio Court
of Appeals held that £/ Apple doesn’t apply to “a garden-variety
breach of contract claim in which the prevailing party sought to
recover damages as well as attorney’s fees under section 38.001 of
the Texas Civil Practice and Remedies Code.”®

In 2013, the Fourteenth Court of Appeals initially held
that £/ Apple didn’t apply to a breach of contract case: “Because
the lodestar method is not the method used for calculating the ap-
propriate attorney’s fees in a breach-of-contract case, [El Apple] is
not instructive to our analysis.”®!

Since the supreme court issued City of Laredo v. Montano
in 2013 and Long v. Griffin in 2014, the Fourteenth Court of
Appeals has handed down a couple of opinions that extended £/
Apple to breach-of-contract cases.

In Enzo Investments, LP v. White, the court determined
that the plaintiff “chose to use the lodestar method to establish the
amount of reasonable and necessary attorney’s fees attributable to
the successful prosecution of his breach-of-contract claim”; conse-
quently, the plaintiff “was required to provide evidence of the time
expended on specific tasks.”® The court held that one attorney’s
affidavit was insufficient because it only gave total hours and listed
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tasks performed for the client. The court stated that from the in-
formation provided in the affidavit, it was impossible to evaluate
the extent to which the attorney’s work was reasonable and neces-
sary to the prosecution of the plaintiff’s breach-of-contract claim.
The court’s other opinion extending £/ Apple to Chapter

38 claims is far more interesting. While the court in Auz v. Cis-
neros extended El Apple, it also recognized that the supreme court
in Long v. Griffin had “effectively abrogated a number of Texas
precedents regarding the application of Chapter 38.”% The court
provided a good summary of Chapter 38 jurisprudence before it
was bulldozed by Long v. Griffin:

Under section 38.004 of the Civil Practice and Rem-

edies Code, in a proceeding before the court, the trial

court “may take judicial notice of the usual and cus-

tomary attorney’s fees and of the contents of the case

file without receiving further evidence.” Tex. Civ. Prac.

& Rem. Code Ann. § 38.004. Under section 38.003

of the Civil Practice and Remedies Code, “[i]t is pre-

sumed that the usual and customary attorney’s fees for

a claim of the type described in Section 38.001 are rea-

sonable,” and that “[tJhe presumption may be rebut-

ted.” Id. § 38.003. In reaching its holding, the Long

court did not explain how application of the £/ Apple I

requirements to attorney’s fees requests under Chapter

38 would be consistent with these statutory provisions.

See Long, 442 S.W.3d at 254-56. Under prior prece-

dent from the Supreme Court of Texas and this court,

appellate courts could affirm Chapter 38 attorney’s fees

awards by presuming that the trial court took judicial

notice under section 38.004, even if the party seeking

fees did not request judicial notice and even if the trial

court did not state that it was taking judicial notice. See

Gill Sav. Assn v. Chair King, 797 S.W.2d 31, 32 (Tex.

1990); Ross v. 3D Tower Ltd., 824 S.W.2d 270, 273

(Tex. App.—Houston [14th Dist.] 1992, writ denied).

See also Scott A. Brister, Proof of Attorney’s Fees in Texas,

24 St. Marys L. J. 313, 333-34 (1993) (observing

that Chapter 38 allows a trial court to award reasonable

fees without any offer of evidence regarding attorney’s

fees in a proceeding before the court).*

The court apparently recognized the mess the supreme court has
created; however, it pointed out that it’s not its responsibility to
clean up such a mess: “It is not our role as an intermediate court of
appeals to abrogate or modify precedent from the Supreme Court
of Texas; instead, we must apply the Long precedent to this case.”

2. Sufficiency of Evidence

Attorney fee awards continue to be reviewed for suffi-
ciency of proof of attorneys fees. The supreme court in E/ Apple
criticized the attorneys’ lack of detail on how much time was spent
on “particular tasks or categories of tasks.”*® Global testimony or
affidavits about the work performed is highly susceptible to attack
on appeal.” Attorneys need to allocate specific hours to specific
tasks.

Although the supreme court allowed in E/ Apple that
documentation such as time records may not be required in “the
simplest cases.”® Allocating the hours between the various tasks
performed may be required in all cases. Justice Boyce in a concur-
ring opinion in Auz v. Cisneros concluded, “Allocation always is
required under these decisions when the lodestar method is in-
voked, even in ‘the simplest cases” involving a modest number of
hours.” That case involved a “modest expenditure of 30 attorney
hours.” Justice Boyce believed that there was “some flexibility” in
requiring documentation under £/ Apple, but there was no such
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flexibility for allocating which of these 30 hours were spent on
which task. He, therefore, joined the majority’s determination
that the fee award must be reversed “because the supporting afhi-
davit offers a global recitation of categories of tasks performed and
the total number of hours expended.” Justice Boyce conceded that
the reversal “seems like an unduly formalistic result in a simple
case involving a simple commercial dispute requiring a modest ex-
penditure of 30 attorney hours to obtain a favorable judgment. By
no measure is the requested fee disproportionate to the result.”®
The First Court of Appeals reversed a fee award of
$250,000 where the attorney’s one-page affidavit in support of the
award “recites her hourly fee, states that Academy has incurred fees
in the amount of $185,930 through the date of the affidavit’s ex-
ecution, and avers that the reasonable value of fees that Academy
would continue to incur is $50,000 through entry of judgment;
$50,000 through appeal to this court; and $100,000 through ap-
peal to the Texas Supreme Court.””°
The First Court of Appeals also reversed a $145,000 award
of attorneys fees in Boyaki v. John M. O'Quinn & Associates, PLLC."
The court found the affidavits supporting attorneys’ fees were defi-
cient because they offered generalities. The first affidavit stated:
[Slince September 15, 2009, I have attended several
hearings, prepared a Motion for Temporary Injunction,
prepared for the hearing. I have reviewed various drafts
of letters and email correspondence to opposing counsel.
I have communicated to my client, The O’Quinn Law
Firm, the status of implementation of the settlement
agreement, reviewed Texas cases on the enforcement of
Rule 11 settlement agreements, reviewed Plaintiffs’ First
Amended Original Petition, reviewed Plaintiffs’ Motion
for Summary Judgment to Enforce Rule Settlement
with supporting affidavits. I have also had a number of
additional conferences with representatives of my client
and co-counsel. Accordingly, since September 15, 2009,
I have spent at least 98 hours in rendering the above-
described necessary legal services ... in enforcement of
the mediated Rule 11 Settlement Agreement.
The second affidavit said:
[Slince July 22, 2011, I have prepared various drafts
of letters and email correspondence to and for Charles
Musslewhite, my co-counsel, I have communicated to
my client, The O’Quinn Law Firm the status of im-
plementation of the settlement agreement, researched
and reviewed Texas cases on the enforcement of Rule
11 settlement agreements, drafted and edited Plaintiffs’
First Amended Original Petition, drafted and edited
Plaintiffs Motion for Summary Judgment to Enforce
Rule 11 Settlement, with supporting affidavits, and
prepared a proposed
Final Summary Judg-
ment. I have also
had a number of ad-
ditional conferences
with representatives
of my client and
co-counsel. Accord-
ingly, since July 22,
2011, I have spent
at least 215 hours in
rendering the above-
described necessary
legal services.

The court concluded that
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the evidence in support was legally insufficient and reversed and
remanded.”

In another attorney’s fees case from the First Court of
Appeals, the court affirmed the award, finding none of the prob-
lems with generalities it had found in Johnson and Boyaki.” The
Texas Attorney General had sued under section 431.047(d) of
the Health & Safety Code, and the State was awarded nearly
$130,000 in reasonable and necessary fees and costs. On appeal,
the defendants presented the now-standard argument that there
was no evidence to support the judgment’s award of attorney’s
fees and expenses because the evidence on attorney’s fees was too
general to apply the lodestar method in a meaningful manner. The
First Court of Appeals found that the State’s evidence was detailed
enough to pass scrutiny:

The attorney’s fees evidence in this case is much more
detailed than that provided in E/ Apple, Long, or Boyaki.
The State presented expert testimony regarding its attor-
ney’s fees, including the reasonableness and necessity of
the work done on the case, the hours spent, the experi-
ence and qualifications of the timekeepers for the State,
and the prevailing hourly rates of each. The State also
submitted an affidavit, a summary of the hours worked
and prevailing rates, and a computer-generated sum-
mary of the time records of all of the State’s timekeepers
who worked on the case. The computer generated time
summary, entitled “Summary of Services Provided,”
identifies the case by name, each timekeeper by name
and title, a description of each activity, and the hours
devoted to that activity by each timekeeper. The activi-
ties are divided into categories such as “attend/appear at
hearing,” “drafting/revising pleadings,” and “reviewing/
researching law.””

The court also rejected the defendants’ argument that the evi-
dence was insufficient because it does not say which hearings
were attended, which pleadings were revised, and what law was
researched. The court noted that “nothing in E/ Apple, Long, or
Boyaki requires such detail.” It is enough to indicate how long each
person spent working on particular categories of tasks.

3. Discovery

Can plaintiffs who seek attorneys’ fees discover the
amounts of the defendants’ attorneys’ fees? That question was an-
swered “yes” by the Corpus Christi Court of Appeals. In a multi-
district litigation pretrial proceeding, the insureds—who would be
entitled to statutory attorney fees if they prevail-hired an expert
who testified that the fees of the opposing party are a factor and an
indicator of a reasonable fee. The insureds subsequently moved to
serve additional discovery
requests on the insurers
regarding the amount of
attorney fees the insureds
had accrued in the under-
lying cases. The special
master for discovery rec-
ommended that the trial
court grant leave to serve
the additional discovery
and the trial court did so.
The insurers sought man-
damus relief. The court
of appeals held that the
opposing party’s legal fees
“may be relevant to prove
factors one and three from
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the Arthur Andersen factors—that is, the time and labor required,
the novelty and difficulty of the questions involved, and the skill
requisite to perform the legal service properly, and the fee custom-
arily charged in the locality for similar legal services.” The court
also pointed out that Justice Hecht considered evidence of the
other party’s attorneys’ fees as an “indicator” of a reasonable fee in
his concurring opinion in E/ Apple.”

4. Preservation of Error

Whether a party has to preserve error on an attack on the
reasonableness of attorneys’ fees will depend upon the procedural
posture of the case. Several appeals have involved an award of at-
torneys’ fees that accompanied a motion for summary judgment.”®
Courts of appeals have held that an appellant may complain for
the first time on appeal about the legal sufficiency of the evidence
for the attorneys fee award.”

A jury trial will necessitate preserving error on the suf-
ficiency of evidence for the fee award. The Dallas Court of Appeals
detailed the problems with one appellant’s argument on appeal:

In reviewing a jury finding, we review the evidence in
light of the charge actually given. Here, the jury was
given no definitions with respect to reasonable attorney’s

fees. In particular, the jury was
not instructed it was required to
make a lodestar calculation by
first specifically determining the
reasonable hours spent by coun-
sel and the reasonable hourly
rate. Additionally, Davenport
Meadows™  specific complaints
focus largely on the lack of spec-
ificity with respect to Hopkins
testimony with respect to segre-
gation. But it fails to discuss the
contractual provision that au-
thorized the award of attorney’s fees and fails to provide
any argument or authority that Hopkins was required
to segregate any fees in the first instance. Moreover, the
jury charge did not require the jury to segregate fees.”®

A party must preserve error in the trial court to complain about a
failure to segregate fees.”

5. Appellate Remedy

A successful attack on the recovery of attorneys’ fees al-
most always results in a reverse and remand and not reverse and
render. In segregation of fees cases, a remand is ordered because
there is some evidence of attorneys’ fees. The Texas Supreme
Court in Tony Gullo Motors held that the proper remedy would
be a remand because the unsegregated fees for the entire case are
some evidence of what the segregated amount should be.® This
rule has been dutifully followed by the courts of appeals.®!

The Austin Court of Appeals reluctantly ordered a re-
mand where the trial court had denied attorneys’ fees because
the party willfully failed to segregate attorneys’ fees despite many
requests and opportunities to do so, among other reasons. The
court of appeals noted that the party failed to segregate even after
the trial court repeatedly admonished it that the foregoing cir-
cumstances were likely impediments to a full fee award.®> The
court of appeals sustained the attack on attorneys’ fees and noted
that the case would be remanded:

However willful and ill-considered the refusal to segre-
gate was, the remedy for such failure is not an award of
zero attorney’s fees, because evidence of unsegregated at-
torney’s fees for the entire case is some evidence of what
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The possibility that the
court of appeals may order
a take-nothing judgment )"
on attorneys’ fees means
that there may not be a
second bite at EI Apple.

the segregated amount should be. . . . Accordingly, the

supreme court has held that the appropriate remedy for

failure or refusal to segregate attorney’s fees is remand

for segregation.®

However, the Corpus Christi Court of Appeals has up-

held a no-evidence challenge and then rendered a take-nothing
judgment on attorneys’ fees. This was a forcible entry and detainer
lawsuit. The landlord’s attorney provided the following testimony:

I am an attorney licensed by the Supreme Court in the

State of Texas to practice in all of Texas, Judge. I've been

working as an attorney for the past approximately 10

years. Now I did represent Mr. Ramos from the time

that he— the appeal [sic] was filed up until today which

is the conclusion. My hourly rate was $225 an hour

and in my expert opinion all of the work that was done

was necessary to bring forth the suit and the number of

hours set forth that I put into the case were a reasonable

and necessary fee that 'm charging is $15,000.

The court cited E/ Apple (without explaining why) and the Ar-
thur Andersen factors. The court then summarized the attorney’s
testimony as constituting “brief testimony [that] touched on his
experience as a lawyer in Texas, a gen-
eral statement about how long he has
worked on this specific case, and his
hourly rate.” It then noted that the
lawyer’s testimony did not explain—
time and labor
required in this case, (2) what
specific work and services were
accomplished, (3) what skill was
required to properly perform
legal services in this case, (4)
what were the fees customarily
charged in Hidalgo County for
similar legal services, or (5) other factors that would ex-
plain the reasonableness of his fee.

The court held that the trial court abused its discretion in award-
ing attorneys’ fees and rendered a take-nothing on attorneys’ fees.*

The court’s action seems unusual. For one thing, the
affidavit does appear to be “some” evidence about attorneys’ fees.
Moreover, the supreme court has ordered remands in the three
cases where it recently has found the evidence on attorneys’ fees
to be legally insufficient. But the Corpus Christi Court of Ap-
peals remedy was not unprecedented. The opinion does cite a
case where a $1000 award of attorneys’ fees was vacated on appeal.
There the plaintiff apparently didn’t even request attorneys’ fees,
provided no proof at trial, and failed to respond to the defendant’s
argument on appeal.®> Another opinion cited in the case result-
ed in the court of appeals vacating the award of attorneys’ fees.
Again, it appears in that case that no evidence on attorneys’ fees
was presented in the literal sense and not merely the legal sense
of insufficient evidence.®® Here, there was inadequate testimony,
which the court of appeals found was “no evidence.”

Consumer lawyers may recall appellate courts in DTPA
cases ordering remands where the proof of attorney’s fees has been
found to be legally insufficient. In a case where the only evidence
in the record supporting the award of attorney’s fees was an exhibit
totaling the fees charged, the Austin Court of Appeals reversed the
award of attorney’s fees but remanded that issue for a new trial.
The court explained:

Although ordinarily the failure to produce any evidence
of an element of proof requires that we reverse and ren-
der judgment that a plaintiff take nothing, attorney’s fees

121



for a prevailing consumer under the DTPA have been
treated differently. Leggert v. Brinson, 817 S.W.2d 154,
157 (Tex. App.—El Paso 1991, no writ). In such a case,
the proper remedy is to remand to the trial court for pre-
sentation of evidence and a determination of whether
the requested fees are reasonable and necessary.?”

In another DTPA case where no proof of attorneys’ fees
was adduced (the trial court improperly took judicial notice), the
court of appeals explained that a remand was necessary because
the DTPA mandated attorney’s fees. The court noted, “Normally,
when we find that there is no evidence to support a finding, the
remedy is to reverse and render on the point. However, the award
of attorneys’ fees under the DTPA presents a unique situation.
This is so because an award of attorneys’ fees is mandated.”®®

The possibility that the court of appeals may order a
take-nothing judgment on attorneys’ fees means that there may
not be a second bite at £/ Apple. Attorneys should strive to get it
right the first time.
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