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INTRODUCTION

Much attention is now being paid to the expanded use 
of forced arbitration clauses in employment and consumer con-
tracts, the attendant harms to consumers and employees, and the 
possibility of federal intervention.1  Recent media attention has 
highlighted the harms that arbitration inflicts on Americans every 
single day.2  And a flurry of federal activity (both congressional 
and regulatory) has sought to chip away at many of these harms.3 

Perhaps because of a concern that their efforts would 
be preempted by federal law, however, states have not yet fully 
examined the tools available to them to minimize forced arbitra-
tion’s harms and to protect consumers and employees from some 
of the harmful effects of forced arbitration that are not shielded 
by federal law as it currently stands. 

This introduction explains the harmful effects of “forced 
arbitration” clauses in employment and consumer contracts, not 
just for a state’s residents, but also for the state’s own interests in 
state law enforcement and in the efficient procurement of goods 
and services.  The introduction also details eight areas where state 
legislation is not preempted by the Federal Arbitration Act, and 
where states can address some of these harms now.   

The Model State Consumer and Employee Justice En-
forcement Act provides model statutory language to implement 
these eight possible state interventions.  Titles I and II of the 
model act seek to protect the state’s interests both in enforcing 
laws consumer and employment laws and in ensuring efficient 
contracting and procurement.  Titles III through VIII seek to 
protect employees’ and consumers’ access to justice without run-
ning afoul of federal law.  This article presents each title of the 
Act, complete with notes and analysis. The complete Act, without 
notes or analysis, may be found in the Appendix.

I)  Background: The Harms of “Forced Arbitration” & Federal 
Attention to the Issue
A)  Forced Arbitration and its Harms
  “Forced arbitration” clauses are fine-print terms includ-
ed in contracts of adhesion—often contracts between an employ-
ee and her employer or a consumer and a merchant—that, in the 
case of consumer and employment contracts in non-unionized 
workplaces, require the consumer or employee to give up her con-
stitutional right to assert claims against the merchant or employer 
in court as a condition of obtaining or keeping her job or using 
the consumer good or service.4  These clauses are prevalent in a 
number of types of contracts including, among others, cellphone 
contracts, credit agreements, auto loans, school enrollment forms, 
nursing home contracts, and employment contracts in non-union 
workplaces. 

These clauses purport to provide employees and con-
sumers with a private forum to resolve their claims against the 
company instead of the public forum—whether judicial or ad-
ministrative—that is generally available for such claims.  But in 
actuality many consumers and employees are never able to ac-
cess this alternative, private forum.  As explained further below, 
most forced arbitration clauses require the employee or consumer 
to pursue her claims individually, without the benefit of class or 
collective action procedures that many consumers and employees 
rely on to assert their rights.  Moreover, some clauses require the 
consumer or employee to pay exorbitant arbitration fees or even 
to arbitrate in a far-off forum.  And, finally, some businesses are 
now adept at manipulating the procedures of the arbitration pro-
vider to prolong the duration of the arbitration.5  

Even when the employee or consumer is able to pursue 
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her claims in arbitration, she often finds that the deck is stacked 
against her.  The arbitration process is secret, and arbitrators are 
often subject to “repeat player” bias in favor of the business and 
against the employee or consumer—the business, after all, is the 
entity appearing in front of the arbitrator most frequently and 
is the one paying the arbitrator’s salary.6  What is more, under 
federal law, the right to appeal an arbitrator’s decision is extreme-
ly limited.  A consumer or employee cannot obtain relief on an 
appeal from an arbitrator’s decision even when the arbitrator is 
clearly wrong on the facts or the law.7 

For the most part, businesses are allowed to write their 
contracts this way because of the Supreme Court’s recent inter-
pretations of the Federal Arbitration Act (FAA),8 a law that has 
been on the books since the 1920s.  Although Congress’s pur-
pose in enacting the FAA was to allow companies, bargaining at 
arms-length, to settle on an alternative dispute resolution forum, 
a series of recent Supreme Court decisions has expanded the Act’s 
reach to cover almost all employment and consumer contracts, 
whether or not the parties actually bargained over the term.9  

B) Federal Action
In recognition of the harms caused by forced arbitration, the federal 
government has taken a number of positive steps to address the 
issue.  The extent of these steps reflects a growing consensus that 
forced arbitration is often unfair, but these measures nonetheless 
fall far short of fully protecting all consumers and employees:

•	 The Dodd-Frank Wall Street Reform and Consumer 
Protection Act (“Dodd-Frank Act”) prohibits the use of 
forced arbitration clauses in mortgage loan and manu-
factured home loan agreements;10  

•	 The Military Lending Act prohibits arbitration in cer-
tain forms of credit (as defined by Department of De-
fense regulations) extended to military service members 
and dependents, and the Department of Defense has 
recently extended the forms of covered credit to include 
most unsecured credit;11 

•	 The Federal Trade Commission recently has reaffirmed 
its position that binding arbitration agreements do not 
apply to disputes related to written warranties;12 

•	 The Department of Health and Human Services pro-
posed severe restrictions on long-term care facilities’ use 
of arbitration agreements, including prohibiting these 
facilities from making assent to such an agreement a 
condition of entering a long-term care facility.13

•	 President Obama in 2014 signed the Fair Pay and Safe 
Workplaces Executive Order,14 which prohibits pre-
dispute, binding arbitration agreements covering dis-
crimination, assault, and sexual harassment claims in 
contracts between large federal contractors and their 
employees. 

Perhaps the most notable federal enactment address-
ing forced arbitration, however, is the Dodd-Frank Act’s express 
authorization that the Consumer Financial Protection Bureau 
(CFPB) may—after first conducting a study on the issue—pro-
mulgate regulations prohibiting or limiting arbitration agree-
ments involving consumer financial products.15  

In March 2015, the CFPB published the final results of 
its study, which includes a thorough, empirical analysis stretching 
over 700 pages.  The report details many of the harms that forced 
arbitration clauses cause consumers of financial products, noting 
in particular that forced arbitration prevents many consumers 
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from ever being able to assert claims or obtain redress arising from 
corporate wrongdoing.16  

On October 7, 2015, the CFPB released an “Outline of 
Proposals under Consideration and Other Proposals Considered” 
in preparation for the convening of a Small Business Advisory Re-
view Panel that must precede the publishing of the Bureau’s rule 
on forced arbitration.17  The proposal, while significant, would 
not end the practice of forced arbitration in consumer financial 
product agreements.  First, the CFPB is considering a proposal 
that would require many covered entities to explicitly state in 
their arbitration agreements that the arbitration agreements are 
inapplicable to class actions filed in court unless and until class 
certification is denied or the class claims are dismissed.18  The 
CFPB has analogized this rule to the Financial Industry Regu-
latory Authority’s (FINRA) similar requirements with respect to 
arbitration agreements adopted by broker-dealers.19  Second, the 
CFPB is poised to propose that covered entities submit initial 
claim filings and written awards in consumer finance arbitration 
proceedings to the CFPB.20  

II) Need for State Action
A)  Why Federal Actions Do Not Solve the Problem

Forced arbitration of consumer and employment dis-
putes is a scourge on the American justice system that calls for ac-
tion at every level of government.  Moreover, despite these recent 
and important federal actions, there is a continuing need for state 
action concerning forced arbitration.  

First, most of these recent federal enactments cover only 
certain kinds of contracts.  The Fair Pay and Safe Workplaces 
Executive Order only applies to a limited number of employee 
claims, and then only in cases brought against large government 
contractors.  The Department of Defense regulation only cov-
ers certain credit agreements with military personnel.  And the 
Health and Human Services rulemaking will only affect some 
long-term care facilities. 

The CFPB rulemaking will have the broadest reach, but 
will still only address arbitration in consumer financial product 
agreements, and will not apply to most automobile sales21  or 
many other sales transactions.22  Moreover, at least as of now, the 
CFPB does not appear ready to prohibit or otherwise regulate 
forced arbitration of individual disputes.  The Dodd-Frank Act 
also specifies that any CFPB arbitration rule will only apply to 
arbitration agreements entered into more than 180 days after the 
CFPB rule’s effective date.23   This means that the CFPB rule 
will likely not apply to the millions of arbitration agreements in 
existence at the time the rule is enacted, and there is still no clear 
timetable as to when that will likely occur.  

Thus states should see recent federal attention to the 
issue as a call to action.  While federal regulators consider the 
problem, states should act quickly to do their part too.  Forced 
arbitration harms not only consumers and employees but also the 
states themselves, and states have the authority to protect against 
these harms to state interests, notwithstanding federal law.  Ad-
ditionally, federal law, even as it is currently interpreted, leaves 
considerably more room for states to protect consumers and em-
ployees than many states may have realized. 

B)  How Forced Arbitration Harms States
1) Forced Arbitration Undermines Enforcement of State Laws

On November 19, 2014, sixteen state attorneys general 
submitted a joint letter to the Consumer Financial Protection Bu-
reau (CFPB) urging the CFPB to exercise its statutory authority 
to regulate the use of forced arbitration clauses in consumer agree-
ments for financial products and services.   The letter recognized 
that unfair forced arbitration clauses not only create problems for 

individual consumers, but that the pervasiveness of these clauses 
results in a “systematic failure to hold accountable those compa-
nies that abuse the trust placed in them by consumers.”24  In other 
words, forced arbitration has harmful ripple effects throughout 
the entire marketplace because enforcement officials like these 
state attorneys general cannot, on their own, protect consumers 
from abusive practices. 

Public enforcement agencies suffer from at least three 
systematic limitations that inhibit their capability to enforce the 
law adequately: (1) limited resources, (2) “informational disad-
vantages” that make it difficult for them to discover wrongdoing, 
even when it is apparent to its victims, and (3) the possibility of 
“capture” by wealthy and powerful interests.25  To fill the enforce-
ment void, the American legal system—at both the federal and 
state level—explicitly encourages private civil litigation.26  Every 
state in the country provides consumers with a private cause of 
action under its unfair and deceptive practices law, and the vast 
majority allow for the full recovery of actual damages and litiga-
tion costs and attorney fees, with the aim of deterring wrongful 
conduct and encouraging private enforcement.27  

Relying on private causes of action and fee-shifting pro-
visions, private enforcement has historically played a critical role 
in helping to police the marketplace.  In the employment context, 
for example, commentators writing before the proliferation of ar-
bitration clauses and class and collective action bans reported that 
private enforcement actions recovered approximately $1 billion 
per year in lost wages for victims of wage-and-hour violations.28   

In many ways the need for private enforcement of state 
protections has only increased in recent years.  Economic pres-
sures on state budgets have shrunk state public enforcement ca-
pacity.  At the same time the pervasiveness and sophistication of 
wrongdoing has exacerbated the “informational” divide between 
public enforcement officers and employees and consumers.  For 
example, “wage theft”—the practice of failing to pay workers for 
wages owed to them—has become increasingly prevalent, yet it is 
often difficult to detect by public enforcement officers who may 
not, for example, recognize that employees are being asked to 
work “off the clock.”29  

The CFPB’s study also highlights the importance of pri-
vate civil litigation in enforcing the law.   Section 9 of the study 
discusses the “relationship between public enforcement and con-
sumer financial class actions.”  One finding sticks out:  In cases 
where the CFPB found “overlapping” enforcement activity by 
“government entities and private class action lawyers”— which 
would occur in the relatively rare instances where corporate 
wrongdoing involving a consumer financial product or service was 
not shielded by an arbitration clause and class waiver — “public 
enforcement activity was preceded by private activity seventy-one 
percent of the time.”30  

States have never needed private enforcement more.  
And yet the proliferation of forced arbitration has dramatically 
undermined state laws encouraging private enforcement.  On its 
face, arbitration would not seem to bear on a consumer’s or work-
er’s ability to enforce state law, but merely to alter the forum in 
which such laws are enforced.  According to the Supreme Court, 
after all, the Federal Arbitration Act embodies nothing more than 
a federal interest in encouraging alternative dispute resolution 
mechanisms that are “efficient and speedy.”31  In practice, how-
ever, forced arbitration prevents most consumers and employees 
from bringing private enforcement actions against their employ-
ers and merchants in any forum.  

As explained above, recent data highlights the extent of 
the “claim suppression” consequences of forced arbitration.  The 
CFPB concluded that from 2010 to 2012 consumers of credit 
cards, checking accounts/debit cards, payday loans, prepaid cards, 
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private student loans, and auto loans filed, on average, only 411 
cases with the American Arbitration Association per year—this 
figure notwithstanding the prevalence of arbitration clauses in 
consumer financial agreements governing these contracts and the 
number of consumers using these products.32  The preliminary 
results of the CFPB’s study noted that “[p]lainly, the number of 
arbitrations [during the 2010 to 2012 period] was low relative to 
the total populations using these products.”33  

The dearth of consumer claims arises in part from the 
pervasiveness of “class action waivers” that prevent consumers and 
employees from aggregating claims.  According to the CFPB’s re-
port, over ninety percent of arbitration clauses in contracts for 
most kinds of financial services include class waivers.34  Since 
2011, when the Supreme Court endorsed the enforceability of 
these provisions, class action waivers have effectively squelched 
hundreds of viable consumer and employment class actions—of-
ten in cases that are impossible or very difficult to bring on an 
individual basis.35  

Class action waivers suppress claims—and thus interfere 
with public enforcement of important state laws—in a number of 
ways.  First, they interfere with consumers’ and employees’ ability 
to seek redress for “small dollar” claims, even when the consumer 
or employee knows she has been 
wronged.  According to the CFPB 
report, a survey of credit card con-
sumers revealed that just over two 
percent of credit card consumers 
would consider seeking legal re-
dress against a credit card compa-
ny for a wrongful fee.  The major-
ity of consumers responded that 
they would instead simply cancel 
their credit card.36  In the aggre-
gate, the failure to seek private 
redress for these wrongs dramati-
cally undermines the effective en-
forcement of state law. 

Second, the possibility 
of class or collective litigation is important in cases where not all 
consumers or employees understand that their rights have been 
violated, or where they might be intimidated or lack the initiative 
to come forward on their own.37  Class actions allow a few named 
plaintiffs to represent a broader group of consumers or employees 
who do not know that they have been harmed or who want to 
remain anonymous.     

Finally, arbitration agreements frequently make indi-
vidual arbitration more burdensome and costly than filing in 
court—thus suppressing individual claims as well—by, among 
other things, requiring consumers or employees to pay thousands 
of dollars in arbitration costs, prohibiting the award of remedies 
that would otherwise be available, dramatically limiting dis-
covery, requiring consumers or employees to arbitrate in far-off 
forums, and shortening the statutes of limitation applicable to 
consumer and employment claims.  Although these features of 
arbitration clauses may, in some cases, render the clauses in which 
they appear unconscionable and unenforceable, many consum-
ers and employees never have an opportunity to challenge these 
clauses in court because these unfair provisions deter consumers 
and employees from bringing claims.  And, even when consum-
ers or employees do file claims, many of the most unfair arbitra-
tion agreements “delegate” the question of enforceability to an 
arbitrator, preventing consumers and employees from accessing a 
judicial forum to establish that the arbitration agreement is un-
conscionable.38      

Even arbitration agreements that appear fair by requir-

ing the business to bear the costs of arbitration suppress individ-
ual consumer and employment claims.  Increasingly, businesses 
require their consumers and employees to arbitrate disputes but 
then refuse to pay the arbitration costs, putting the consumer or 
employee in the difficult position of having to front the business’s 
costs or convince a court to hear her claims notwithstanding the 
arbitration agreement.39  

States are unlikely to be able to offset the reduction in 
private enforcement caused by these trends by increasing their 
budgets for public enforcement.  One response to this problem is 
to allow private attorneys general to assist in the enforcement of 
state law.  This approach would fill the gap caused by the reduc-
tion in private litigation, because such actions on behalf of the 
state are not subject to arbitration agreements.  Model language 
for such an approach is set out in the Model State Consumer and 
Employee Justice Enforcement Act, Title I.  

2)  The Secrecy of Forced Arbitration Proceedings Hinders State 
Procurement and Contracting

The secret nature of forced arbitration obscures essential 
information on which states rely in making informed and efficient 
decisions about the procurement of goods and services and in 

overseeing private contractors after 
entering into a contractual relation-
ship.  Arbitration clauses exacerbate 
the difficulties states might ordinar-
ily have gathering information about 
potential recipients of state funds.  

Many arbitration clauses 
contain “confidentiality provisions” 
expressly prohibiting the parties 
from disclosing information about 
cases brought through arbitration.40  
Even when the clause does not pro-
hibit the parties from publicizing 
their case, the public (including 
states) rarely finds out about arbitra-
tion awards or claims in arbitration 

because, unlike judicial decisions and publicly filed complaints, 
arbitration filings are generally not provided in a publicly acces-
sible database.  

During the initial stages of the public contracting pro-
cess, public agencies usually rely on open bidding processes to 
select government contractors. Although public bidding may help 
the government identify the costs of a contract, it will not, on 
its own, reveal whether a potential contractor is involved in legal 
disputes with consumers or employees.  The government will have 
difficulty identifying whether the contractor provides the services 
it claims to provide unless the contractor or other business re-
solves its disputes with consumers and employees publicly.  

For example, consider a for-profit college that receives 
state funds to train state employees on the use of software used by 
various state agencies.  Without having the opportunity to review 
claims brought against the school by former students alleging that 
they did not receive the promised education, the state will not be 
able to effectively evaluate whether the services provided by the 
school merit the state selecting that school to train its employees.  
In other words, transparent dispute resolution is critical to evalu-
ating the quality of the goods or services offered by a business 
before entering into a contractual relationship.  

The state’s interest in transparent dispute resolution 
among its contractors does not end, however, at the time the state 
enters into a contract.  Transparent dispute resolution during 
the course of the contract’s performance helps the state evaluate 
whether the contractor is effectively performing its obligations.  

According to the CFPB re-
port, a survey of credit card 
consumers revealed that just 

over two percent of credit 
card consumers would con-
sider seeking legal redress 

against a credit card company 
for a wrongful fee.  
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Without being able to examine employee and consumer claims 
against the contractor, the state might have difficulty determining 
whether the contractor is breaching its contractual obligations, 
which would justify termination of the contract.  For example, if 
a state is paying a contractor to provide meals to low-income con-
sumers, the state might learn that those meals are tainted only if 
one of the meal’s recipients is able to bring suit in a public forum. 

Additionally, transparent resolution of consumer and 
employment disputes prevents the contractor from concealing 
chronic problems that might interfere with the quality of the 
goods or services provided to the state, even if the contractor does 
not breach the contract.  A recent scandal involving sexual ha-
rassment problems at the clothing manufacturer and retail store 
American Apparel illustrates the problem.  

For decades, American Apparel’s chief executive officer 
had been the subject of sexual harassment claims and accusations 
on the part of employees, but he 
remained in control of the com-
pany until 2014.  An article in 
The New York Times noted that 
forced arbitration clauses in em-
ployment contracts had helped 
to insulate his practices from 
public scrutiny and thus injured 
shareholders and customers. 
“If American Apparel hadn’t 
been able to use arbitration and 
confidentiality clauses to keep 
investors and the public in the 
dark over those accusations, [the 
CEO] would most likely have been shown the exit some years ear-
lier.”41   As The Times further explained, “A board can use [arbitra-
tion clauses] to hide a pattern of bad conduct.  Either employees 
will be deterred from bringing claims or, if they do, the claims will 
be buried in the silence of arbitration.”42    

A large government contractor could similarly use arbi-
tration clauses to conceal pervasive and chronic wrongdoing and 
harm the state’s financial interests in any number of ways during 
the performance of the contract.  For example, as in the situation 
with American Apparel, a contractor might use forced arbitration 
clauses in employment contracts to conceal and insulate from 
public scrutiny ongoing legal violations, which, when allowed to 
persist outside the public eye, interfere with the quality of the 
goods and services provided.  Alternatively, a large contractor 
might be able to conceal consumer claims brought in arbitration 
that allege illegal charges to individual consumers.  Without be-
ing able to track these claims, the state might not identify ways in 
which it too is illegally overcharged by government contractors, 
perhaps in violation of the contract. 

To the extent that the state—acting as a market partici-
pant and not as a regulator—determines that companies utilizing 
arbitration clauses in employment or consumer contracts adverse-
ly affect the state’s procurement activities, the state can choose not 
to contract with those companies.  Model language for such an 
approach is set out in the Model State Consumer and Employee 
Justice Enforcement Act, Title II, which allows states to use their 
“market participant” powers to ensure that their contractors re-
solve consumer and employment disputes transparently. 

C) Forced Arbitration’s Other Harmful Effects That Call for State 
Action

Forced arbitration has a number of other harmful effects 
on consumers and workers.  Many of these aspects of forced arbi-
tration are entirely unrelated to federal law regarding arbitration, 
and therefore are susceptible to state intervention.   The following 

list sets out a number of these problems and the corresponding 
title in the model act that is designed to address the harm without 
conflicting with federal law. 

Notwithstanding the number of rights that forced ar-
bitration agreements often require consumers and employees to 
waive, these terms are often buried in long form contracts or em-
ployment manuals that consumers and workers rarely have the 
time to read and understand. See Title III, infra.

The Federal Arbitration Act purports to protect arbitra-
tion as an alternative dispute resolution mechanism that is faster 
and cheaper than litigation in court.  In practice, however, many 
arbitration clauses contain unfair terms that are entirely incon-
sistent with even the most arbitration-friendly understandings 
of federal law, including terms that require consumers and em-
ployees to waive important rights and remedies, to arbitrate in a 
far-off venue, or to pay extraordinary arbitration fees.  See Title 

IV, infra. 
Express and implied 

limitations on the scope of the 
Federal Arbitration Act provide 
states with fairly broad authority 
to prohibit arbitration contracts 
in certain contexts, including 
in employment contracts for 
transportation workers and any 
contract for insurance.  Addi-
tionally, state law governs when 
the contract containing the ar-
bitration clause does not affect 
interstate commerce or when 

the parties agree that state law governs.  Too often, states fail to 
utilize this authority.  See Title V, infra. 

Private arbitrations are administered by private organi-
zations that have been susceptible to bias in the past and that tend 
to administer disputes opaquely.  See Title VI, infra. 

Disputes regarding arbitration prolong litigation and 
often make it difficult for employees and consumers to have 
their day in court even when a judge determines that they are not 
bound to arbitrate their dispute.  See Title VII, infra. 

Even when consumers or employees do bring claims in 
arbitration, they often face difficulty having their case heard by 
an arbitrator.  When the arbitral forum requires the employer or 
business to pay the arbitration fees, the employer or business can 
stall the arbitration process by refusing to make a payment.  In 
theory, arbitrators should formally refuse to administer the arbi-
tration, making the forum unavailable and allowing the consumer 
or employee to pursue her claims in court.  In practice, however, 
it is often difficult and time consuming to obtain this result.  See 
Title VIII, infra. 

III) Overview of Federal Preemption
Notwithstanding the ways in which arbitration of con-

sumer and employment disputes harms states, consumers, and 
employees, little state legislation has been enacted to address these 
problems. In large part, this is because of a fear that the Federal 
Arbitration Act (FAA) preempts any state law that limits forced 
arbitration.  Although federal law does protect arbitration agree-
ments from some state laws that might otherwise limit their en-
forceability, this Model Act provides a number of possible avenues 
for state action that do not conflict with or obstruct federal law.  

The FAA provides that a written agreement to settle a 
dispute by arbitration “shall be valid, irrevocable, and enforceable, 
save upon such grounds that exist at law or in equity for the revo-
cation of any contract.”  9 U.S.C. § 2.   In a number of contexts, 
courts have stated that this language embodies a “liberal federal 

A large government contractor 
could similarly use arbitration 

clauses to conceal pervasive and 
chronic wrongdoing and harm 
the state’s financial interests in 
any number of ways during the 

performance of the contract. 
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policy favoring arbitration.”43  At the same time, however, the 
Act’s express language preserves general state contract rules and 
other rules that do not conflict with that policy.  The challenge for 
states is identifying measures that protect states themselves, along 
with the state’s consumers, and employees from forced arbitra-
tion’s harmful effects without conflicting with the FAA’s purposes.  

The United States Supreme Court’s FAA preemption ju-
risprudence, culminating in its 2011 decision in AT&T Mobility 
L.L.C. v. Concepcion,44 suggests that there are two ways in which 
a state law or rule of decision can be preempted by the Federal 
Arbitration Act. 

First, a state rule is clearly preempted if it singles out 
arbitration clauses for disfavor relative to other contractual terms 
or singles out private dispute resolution for disfavor relative to 
judicial or administrative dispute resolution.45   Rules requiring 
that certain kinds of disputes or claims be resolved through litiga-
tion as opposed to arbitration and rules requiring that arbitration 
clauses take a particular form fall into this category.46

Second, the FAA preempts state rules of decision that 
interfere with the “fundamental attributes of arbitration.”  Ac-
cording to the Court, the FAA “encourage[s] efficient and speedy 
dispute resolution.”47  The aspects of arbitration that facilitate this 
idealized notion of arbitration are “fundamental” to arbitration, 
and rules that interfere with these fundamental attributes are pre-
empted.  For example, in Concepcion, the Court held that a Cali-
fornia rule prohibiting some arbitration clauses which required 
that disputes be arbitrated only on an individual, not classwide, 
basis was preempted because bilateral dispute resolution is funda-
mental to arbitration.48

Mindful of these constraints, the proposals that follow 
provide states with opportunities to protect themselves from the 
harms of forced arbitration without interfering with private par-
ties’ right, embodied in the FAA, to enter into agreements to re-
solve disputes efficiently and expeditiously.  These proposals are 
guided by the following principles, some specific to FAA preemp-
tion but others relating to states’ powers more generally:  

•	 Although the FAA preempts some state laws regulat-
ing private agreements to arbitrate, it cannot prevent 
states from using their public enforcement and pro-
curement powers to protect their own financial and 
enforcement interests.  One of a state’s primary respon-
sibilities is regulating private businesses and entities, but 
this is not the state’s sole function.  In addition to being 
a regulator, the state is also an enforcer of state laws and 
a large consumer of and investor in goods and services in 
the private marketplace.  In these latter arenas, the state 
is considerably less encumbered by federal law from mit-
igating the harms of forced arbitration to state interests.  
See Title I & Title II, infra. 

•	 The FAA leaves considerably more leeway for state 
action addressing the formation of arbitration agree-
ments than the enforcement of arbitration agree-
ments.  As the Supreme Court made clear in Concep-
cion, one of the FAA’s primary goals is the enforcement 
of arbitration clauses pursuant to the parties’ private, 
consensual agreement.  But when there is no private, 
consensual agreement, the FAA’s presumption in favor 
of arbitrability does not apply.  For this reason, state laws 
focusing on the formation of arbitration agreements are 
more likely to survive challenge than state laws focusing 
on the enforcement of arbitration agreements. See Title 
III, infra. 

•	 The FAA does not require the enforcement of arbi-
tration clauses that are unconscionable and unfair, 

as long as what renders such clauses unfair is not a 
“fundamental” attribute of arbitration.  As explained 
above, the Supreme Court has held that some aspects 
of forced arbitration clauses, including the requirement 
that consumers and workers arbitrate their disputes on 
an individual basis, are so “fundamental” to arbitration 
that they are protected by the FAA and cannot be defeat-
ed by general state contract defenses.  But the FAA does 
not protect arbitration clauses from generally applicable 
state-law challenges, including unconscionability, if they 
call for an inefficient, prolonged, or costly arbitration 
forum.  States should act to clarify that certain terms 
included in some arbitration clauses are presumptively 
unconscionable.  See Title IV, infra.  

•	 Federal law provides an exception to the FAA for 
insurance contracts and contracts regarding trans-
portation workers, and the FAA does not apply to 
contracts that do not involve interstate commerce or 
when the parties agree that state law applies.  In these 
contexts, states have the authority to prohibit the forma-
tion and enforcement of forced arbitration agreements.  
See Title V, infra. 

•	 The FAA does not regulate the private companies 
that administer arbitrations.  Federal law may prevent 
states from adopting certain regulations related to the 
enforcement of private agreements to arbitrate, but the 
FAA does not prevent the states from regulating the 
private arbitration administrators that arbitration agree-
ments often designate to resolve disputes.  See Titles VI 
& VII, infra. 

•	 The FAA does not govern the procedures by which 
private parties must litigate questions about arbitra-
tion in state court.  Pursuant to black-letter principles 
of civil procedure, state procedural law applies to cases 
brought in state court, even where those cases raise is-
sues of federal law, like the scope of the Federal Arbitra-
tion Act.  See Title VII, infra. 

THE NATIONAL CONSUMER LAW CENTER’S MODEL 
STATE CONSUMER AND EMPLOYEE JUSTICE EN-
FORCEMENT ACT SUMMARY:

The Model State Employee and Consumer Justice Enforce-
ment Act includes eight separate titles that protect against different 
harms related to forced arbitration of consumer and employment 
disputes.  Although they are presented as a single Act, these subparts 
also stand alone.  Thus, states can enact any or all of the titles.  A 
definitions section applies to terms used throughout all eight titles, 
and each title is followed by notes and analysis. The complete Act, 
without notes or analysis, may be found in the Appendix.

Definitions of Terms—The model act invites states to use their 
existing definitions for a number of terms that appear through-
out the model act and to replace terms included in these model 
provisions with language that is more appropriate for the state’s 
legislative scheme.  However, the model act does define “forced 
arbitration agreement” and “employee.”  The definition of “forced 
arbitration agreement” is designed to cover all situations where a 
consumer or employee cannot meaningfully understand and as-
sent to an arbitration agreement because it is a condition of enter-
ing into a relationship with the business or would be considered 
by a reasonable person to be a condition of entering into the re-
lationship.  The definition of “employee” is designed also to cover 
disputes where plaintiffs argue that a business has “misclassified” 
them as something other than an “employee.”
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Title I:  Delegation of State Public Enforcement Authority—
To preserve public resources while ensuring adequate enforcement 
of state worker and consumer protection laws, Title I embodies a 
delegation to private attorneys general of the authority to enforce 
these laws on behalf of the state.  Consistent with age-old qui tam 
doctrine, the law allows the private attorney general to recoup an 
incentive award capped at a percentage of the recovery remitted to 
the state.  The state maintains control over the litigation by pre-
serving the state’s opportunity to intervene in the action for the 
purposes of dismissing it with prejudice, settling it, or pursuing it 
on the state’s own behalf. 

Title II:  Conditions on Persons Doing Business with the 
State—Pursuant to their market participant powers, states can 
prohibit the entities with which they do business from forming 
or enforcing forced arbitration clauses in employment and con-
sumer contracts.  As explained above, forced arbitration obscures 
information that is often essential to government contracting and 
procurement, and states have an interest as market participants in 
ensuring that the entities with which they do business do not use 
arbitration clauses to obscure claims that might reveal something 
about the quality of their products or services.  Title II requires 
that any entity seeking to do business with the state notify its con-
sumers and employees that it will cease enforcing forced arbitra-
tion clauses in employment and consumer contracts.  Important-
ly, the Title covers all of the entity’s employment and consumer 
contracts, not just those contracts directly tied to the government 
contract or project. 

Title III:  Clear Notice and Single Document Rule—For a set 
of contracts identified by the state, Title III requires that mer-
chants and employers provide clear notice of all material terms 
in language that the consumer or employee can understand.   For 
consumer contracts, Title III also requires that material terms be 
included in a single document.  Such “material terms” include, 
among others, forced arbitration clauses. 

Title IV:  Unconscionable Terms in Standard Form Con-
tracts—Title IV sets out types of contractual terms related to 
dispute resolution found in form contracts between an individual 
and the drafter of the contract that are presumptively unconscio-
nable, including, among others, terms requiring the individual 
to waive substantive rights or to resolve her dispute in a far-off 
forum.  Title IV also seeks to deter employers and merchants from 
inserting unconscionable terms that would chill consumer and 
employee claims.  The Title creates a presumption that such terms 
are not severable from the arbitration agreement and by making 
the inclusion of such terms in a standard form contract an unfair 
and deceptive practice under state law. 

Title V:  Prohibition of Forced Arbitration Clauses under State 
Law—Title V amounts to a catch-all provision that prohibits the 
enforcement of forced arbitration clauses in employment and 
consumer contracts that are not covered by the Federal Arbitra-
tion Act, including in contracts for insurance and in employment 
contracts for transportation workers. 

Title VI:  Data Disclosure Requirements for Arbitration Pro-
viders—Title VI does not regulate private arbitration agreements 
but instead the private companies that administer arbitrations.  It 
requires that these companies comply with certain data disclo-
sure requirements.  For example, arbitration administrators must 
disclose how many consumer and employment arbitrations are 
conducted during specified time periods, the arbitrator conduct-
ing the arbitration, and the award. 

Title VII:  Appellate Jurisdiction—Title VII removes the juris-
diction of appellate courts to consider appeals from denials of 
motions to compel arbitration.  In this way, it ensures that em-
ployers and merchants are not able to force a plaintiff through 
costly and prolonged litigation regarding the applicability of an 
arbitration clause that a court has declined to enforce.

Title VIII:  Preventing Respondents from Improperly Delay-
ing the Arbitration Proceeding—Like Title VI, Title VIII does 
not regulate arbitration agreements, per se, but rather arbitra-
tion providers that administer a minimum number of disputes 
brought by consumers or employees.  Title VIII provides that if a 
respondent in an arbitration brought by a consumer or employee 
fails to pay arbitration fees, the administrator must either admin-
ister the arbitration or promptly refuse to move forward with the 
arbitration and notify the parties in writing of that refusal.

DEFINITION OF TERMS

[Note:  States will likely need to define other terms used through-
out the Act (including, for example, “consumer”), but because 
many states already include such definitions in their employee 
and consumer protection statutes, the Model Act does not provide 
such definitions here.  Furthermore, some terms used throughout 
the Act will be inappropriate for certain states’ statutory schemes.  
As just one example, the term “civil penalties” might not be ap-
propriate in some states that impose “fines” or “sanctions.”]

Forced arbitration agreement is an agreement to subject disputes 
between the parties to a binding dispute resolution procedure 
separate from federal or state judicial or administrative process if 
such agreement (1) is a condition of entering into a relationship 
with the party that presented the agreement or is presented in 
such a way that a reasonable person would consider it to be a con-
dition of entering into a relationship with the party that presented 
it; and (2) was not negotiated by a labor union through collec-
tive bargaining; pursuant to this definition, for a consumer and 
employment contract an arbitration agreement is a “condition of 
entering into a relationship” with a business if the business retali-
ates against the consumer or employee for failing to assent to the 
agreement or if the consumer or employee reasonably fears that 
the business would retaliate against the consumer or employee for 
failing to assent to the agreement.   The right to “opt-out” of the 
agreement at a later time does not affect or alter the agreement’s 
status as a “forced arbitration agreement.”

Employee is, for the purpose of this Act, any person employed 
by another as defined by state law, and any person who is not 
classified by a business as an employee but who claims to be an 
employee and whose claims against the purported employer relate 
to this alleged misclassification. 

Notes
Definition of forced arbitration.  The definition of “forced arbi-
tration agreement” stretches broadly to cover any agreement that 
a consumer or employee enters into as a condition of her relation-
ship with a business.  The definition also applies to arbitration 
agreements that are in actuality “forced,” even when the employer 
or business attempts to hide that forced nature. Under this defini-
tion an arbitration agreement is “forced” if a reasonable consumer 
or employee would think that it is a condition of entering into the 
relationship.  Furthermore, a business cannot remove an arbitra-
tion agreement from the ambit of this definition by including an 
opt-out clause.49
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Definition of “employee.”  “Employee” is defined as anyone fall-
ing with the state’s definition of an employee and also, for the 
purpose of this Act, anyone who claims that she is an “employee” 
but that her employer has “misclassified” her as something else—
like a franchise or an independent contractor—to avoid following 
wage-and-hour laws.  If “employee” were not defined in this man-
ner, and instead shared the definition of “employee” used in the 
state’s wage-and-hour protections, then a court would have been 
placed in the awkward position of first having to result the merits 
of the misclassification claim before addressing the preliminary 
issue as to whether the arbitration clause applied.50  

TITLE I: DELEGATION OF STATE ENFORCEMENT AU-
THORITY

Section 1.  Findings.  
Limits on the availability of public enforcement resources have 
deleterious effects on the marketplace by allowing abuses target-
ing consumers and workers to persist unprosecuted.  To ensure 
the robust enforcement of [designated State consumer and worker 
protection statutes], while simultaneously minimizing the outlay of 
scarce State funds, this Title provides for private attorneys general 
to represent the State’s enforcement interests in certain contexts 
in which the State does not have the means to enforce fully state 
consumer and worker protections.  

Section 2.  Civil penalties.  
Unless State law provides a different amount as the civil penalty 
recoverable by the State for violations of [designated State consumer 
and worker protection statutes], a person who commits a violation 
of such State consumer or worker protection laws shall be subject 
to a civil penalty not to exceed $5,000 per violation. 

Section 3.  Private attorney general suits:
(a) A person may initiate on behalf of the State an action 
alleging violations of [designated State consumer and worker 
protection statutes] to recover civil penalties on behalf of the 
State and to seek injunctive, declaratory, or other equitable 
relief that the State would itself be entitled to seek; 
 (b) In initiating an action under this Title, a person may 
allege multiple violations that have affected different con-
sumers or employees, as long as those violations are of a suf-
ficiently similar kind that they can be efficiently managed in 
a single action; 
(c) For the purpose of encouraging the enforcement of pub-
lic protections, a court may award a person who initiates a 
claim under this Title an incentive award of up to twenty-five 
(25) percent of the total monetary recovery if that person 
pursues the action to final judgment as the prevailing party, 
or up to ten (10) percent of the total recovery if the state in-
tervenes in the action and pursues it to final judgment as the 
prevailing party, including after settlement.  In deciding an 
appropriate incentive award, a court shall consider the com-
plexity of the case, the resources dedicated to prosecuting the 
case, whether the private attorney general obtained equitable 
relief on behalf of the state, and the extent of such relief, 
and the importance of the case as measured by the extent of 
actual damages caused by the wrongdoing to consumers or 
employees; and
(d) When a private attorney general or the State prevails in 
an action originally brought under this Title, the private at-
torney general and the State each shall be entitled to attorney 
fees and costs, as reasonable based on their participation in 
the action.   

Section 4.  State’s opportunity to intervene and proceed with 
the action.  
A person initiating an action under this Title shall serve a copy of 
the complaint and a letter describing the action on the State At-
torney General, at which point the action shall be stayed for thirty 
(30) days.  The State may intervene in the action and proceed 
with any and all claims in the action:  

(a)  As of right within the thirty-day stay; or
(b) For good cause, as determined by the court, after the 
expiration of the thirty-day stay. 

Section 5.  Discovery. 
Whether or not the State proceeds with the action, upon a show-
ing by the State that certain actions of discovery by the person 
initiating the action would interfere with the State’s investigation 
or prosecution of a criminal or civil matter arising out of the same 
facts, the court may stay such discovery for a period of not more 
than 60 days. Such a showing shall be conducted in camera. The 
court may extend the 60-day period upon a further showing in 
camera that the State has pursued the criminal or civil investiga-
tion or proceedings with reasonable diligence and any proposed 
discovery in the action will interfere with the ongoing criminal or 
civil investigation or proceedings.

Section 6.  Prohibition of duplicative actions.  
No action may be brought by a private party acting pursuant to 
this Title for any violations already alleged as the basis for an ac-
tion brought by the State, or by another private party pursuant 
to this Title, and no action may be brought by the State for any 
violations already alleged as the basis for an action brought by a 
private party pursuant to this Title.  Furthermore, when a person 
initiates an action under this Title, no person other than the State 
may intervene or bring a related action under this Title based on 
the facts underlying the pending action.  

Section 7.  Settlement.  
The court in which the action is filed shall review and approve 
any proposed settlement of an action brought under this Title 
to ensure that the settlement provisions are reasonable in light of 
State law.  The court shall also ensure that any incentive fees and 
attorney fees or costs included in a settlement are reasonable and 
that the private attorney general does not recover, as an incentive 
payment, more than twenty-five (25) percent of the recovery re-
mitted to the State under the proposed settlement.  The proposed 
settlement shall be submitted to the State Attorney General at the 
same time that it is submitted to the court.  If the State Attorney 
General opposes the settlement and expresses such opposition by 
filing a motion with the Court, the Court must decline approval 
of the settlement.  

Section 8.  Limitations on State actions initiated by a private 
party.  

(a) The State may dismiss any action in which it decides to 
intervene under Section 4 of this Title notwithstanding the 
objections of the person who initiated the action.
(b)The State may settle any action in which it decides to 
intervene under Section 4 of this Title notwithstanding the 
objections of the person who initiated the action.

Section 9.  Res judicata.  
Notwithstanding any other provision of law, an action initiated 
by a private person under this Title shall not bar that person or 
any other individual from filing a private action based on the same 
nucleus of operative facts, nor shall a prior private action based on 
the same nucleus of operative facts bar an action under this Title.
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Section 10.  Relationship to forced arbitration.  
Actions under this Title are prosecuted on behalf of the State and 
not an individual, and forced arbitration agreements between pri-
vate parties do not apply to actions under this Title.  No contract 
shall waive or limit a private party’s right to act as a private attor-
ney general under this Title by waiving that party’s right to bring 
such an action in a public forum or by preventing the party from 
being able to bring an action alleging multiple violations commit-
ted against multiple consumers or employees pursuant to Section 
3(b) of this Title. 

Section 11.  Severability. 
If any provision of this Title or the application thereof to any 
person or circumstance is held invalid, such invalidity shall not af-
fect other provisions or applications of the Title that can be given 
effect without the invalid provision or application, and to this end 
the provisions of this Title are declared to be severable.  

Notes
Section 2—Rules relating to civil penalties for violations of 
consumer and worker protection laws.  Depending on whether 
preexisting law already provides for civil penalties for violating 
state consumer or worker protections, a state enacting Title I may 
not need to provide such penalties separately.  States should en-
sure, however, that this Title expressly identifies that its purpose is 
to provide for public enforcement capabilities for private parties, 
not to provide a private cause of action to consumers and workers. 

Section 3—Delegation of public enforcement powers.  Some 
of the provisions of this Title are based on the qui tam provisions 
of the California Private Attorneys General Act, California Labor 
Code §§ 2698 to 2699.5 (West) (“PAGA”),51 and some are based 
on the federal False Claims Act, 31 U.S.C. § 3130.  

Title I includes the essential characteristics of a qui tam 
action as identified by Blackstone: (1) the prohibition of conduct 
as being contrary to the interests of the sovereign; (2) a penalty or 
forfeiture imposed for violations; (3) allowance of civil enforce-
ment actions pursued by private parties for conduct that may not 
have directly affected that party; (4) provision of an incentive for 
private parties bringing actions under the statute; and (5) a provi-
sion binding the government to the outcome of the private par-
ties’ enforcement actions.52  

Section 3(a)—Claims seeking injunctive or other equitable 
relief.  Because much of the most important relief available to 
the state in enforcement actions brought under consumer or 
worker statutes is injunctive (for example, debt relief for debt-
ors), Title I allows the state to delegate enforcement actions 
seeking that type of relief in addition to claims seeking mon-
etary relief.   Whether a private attorney general under this 
Title obtains injunctive relief for consumers or workers is one 
consideration a court may take into account in deciding an ap-
propriate incentive payment, but note that obtaining injunctive 
relief does not increase the twenty-five (25) percent incentive 
payment limit in cases brought to final judgment.  

Sections 3(a) & (b)—Representative actions by any member of 
the public.  Like the federal False Claims Act, but unlike the qui 
tam provisions in California’s PAGA, Title I does not require that 
a party bringing an action on behalf of the state be “aggrieved” by 
the conduct of which the public enforcement action complains.  
California’s requirement has confused some courts and commenta-
tors who have misapprehended that PAGA’s purpose is to provide 
a remedy to aggrieved employees instead of to enforce state law on 
behalf of the state.53  Title I avoids the possibility of this confusion.

The virtue of narrowing the set of persons who can bring 
qui tam claims to aggrieved persons, however, is not that it al-
lows injured parties to seek redress.  The California law is clearly 
intended to allow private parties to enforce the state’s right on 
behalf of the state.  But by limiting the universe of potential rela-
tors to “aggrieved” parties, PAGA guards against the possibility 
of a multitude of frivolous lawsuits brought by private attorneys 
general from out of state or who are otherwise entirely discon-
nected from the alleged wrong.  

While Title I does not require that the private attorney 
general be aggrieved, it protects against frivolous lawsuits through 
other means.  Title I gives courts wide discretion to award incen-
tive payments, but restricts that discretion to issues related to the 
complexity of the case, the outlay of resources used in prosecuting 
the case, and the extent of actual damages to consumers or work-
ers.  In this way, courts are entitled to award minimal incentive 
payments in uncomplicated cases involving minor violations. 

Furthermore, Title I contains two other built-in checks 
against extensive frivolous litigation:  First, if a case is truly frivo-
lous, the State Attorney General may intervene and dismiss the 
case, resolving the matter quickly, and preventing the private at-
torney general from recovering any incentive payment.  Second, 
under Title I, the private attorney general’s recovery is capped at a 
percentage of the state’s recovery.  In this way, the private attorney 
general will not be able to recover unless the state recovers, and 
if the state recovers little, the private attorney general will also 
recover little.  

If a state adopts Title I but limits private attorneys gen-
eral to aggrieved parties, it should make it crystal clear through 
legislative findings and statutory language that the private attor-
ney general is still allowed to proceed only on behalf of the state, 
and not on her own behalf and that the state will have the right to 
control the litigation completely. 

Section 3(c)—Actions protecting a number of consumers 
or employees.  In the interests of the efficient administration 
of justice, Title I allows private attorneys general to bring in a 
single action claims related to a number of different violations 
committed against multiple consumers or employees.  Although 
the aggregate nature of these actions mimics some of the proce-
dural benefits of a class action, actions brought under Title I differ 
from class actions in important ways.  First, the private attorney 
general represents the interests of the state, not the interests of 
private individuals harmed by the consumer or worker abuses.  
Second, unlike class actions, which preclude members of the class 
from bringing individual claims for the same misconduct, claims 
brought under this Title do not alter the rights of the consumers 
or employees affected by the alleged wrongdoing to bring individ-
ual claims for the same misconduct.  Because the private attorney 
general brings claims on behalf of the state, not to seek redress for 
the wrongs done to her or others, the private attorney general suit 
does not affect the private attorney general’s or any other person’s 
right to bring a separate private suit.54

Section 4—State’s opportunity to intervene and proceed with 
the action.  Because claims under this section belong to the state 
and are subject to the state’s control, the state has the opportunity 
to take over the conduct of any action brought under this Title.  
PAGA and the federal False Claims Act similarly allow for such gov-
ernment action.  Unlike PAGA and the False Claims Act, however, 
Title I allows the state an opportunity to intervene at any point in 
a private attorney general suit under this Title, even after the initial 
thirty-day stay as long as the state shows good cause for the delay.  
In this way, the state can ensure that its interests are protected dur-
ing a private attorney general suit under this provision. 
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Section 5—Discovery.  This provision is modeled on a provision 
of the federal False Claims Act that similarly allows the United 
States Government to move for stays of discovery in actions 
brought by relators, even where the government has declined to 
intervene in the action.  31 U.S.C. § 3730(c)(4).  In the context 
of Title I—where the state may intervene at any point, upon a 
showing of good cause—this provision allows the state to have 
some control over discovery that might be harmful to the state’s 
public enforcement interests without requiring the State to inter-
vene in the action.   

Section 6—Limitation on duplicative actions.  Actions brought 
under this Title are public enforcement actions brought on behalf 
of the state with the state as the real party in interest.  Therefore, 
a merchant or employer cannot be subject to two actions on be-
half of the state seeking to enforce the same worker or consumer 
protection laws concerning the exact same conduct, even if one 
of those actions is brought under this Title and another of those 
actions is brought by the state in its own capacity. 

Section 7—Settlement.  Because claims brought under this Title 
are brought on behalf of the state and designed to protect the 
state’s interests, the state has the authority to review and reject 
any settlement, just as the federal government has the authority 
to review and veto a settlement of 
any claim brought by a relator un-
der the False Claims Act.  31 U.S.C. 
§ 3730(b)(1). Importantly, this Sec-
tion also caps the amount that pri-
vate attorneys general can recover 
personally, through an incentive 
payment after settlement, at twen-
ty-five (25) percent of the amount 
remitted to the state through the 
settlement.  By expressly limit-
ing settlements in this way, even 
when the State does not veto the 
settlement, Title I protects against 
“sweetheart” settlements through 
which defendants “buy off” private 
attorneys general who may not have an incentive to protect the 
State’s public enforcement interests.55

Section 8—State’s control over the action.  Because claims 
brought under this Title belong to the state, once the state decides 
to intervene in an action brought under this Title, the private 
person who initially filed the action immediately relinquishes all 
control over the litigation to the state.  

Section 9—Res judicata.  Actions brought under this Title be-
long to the state and preclude subsequent state enforcement ef-
forts, whether brought by the state or a private attorney general 
under this Title.  Conversely, actions under this Title are not du-
plicative of private actions related to the same issues or touching 
the same nucleus of operative facts.  Therefore, an action brought 
under this Title does not have any preclusive effect on private ac-
tions addressing similar wrongdoing.   

Section 10—Relation to forced arbitration.  As explained be-
low, courts have concluded that qui tam actions are not covered 
by arbitration agreements between the individual bringing the 
action and the defendant.  In line with this precedent, Title I 
expressly prohibits consumers and employees from waiving their 
right to bring an action under this Title on behalf of the state or 
from waiving either their right to bring such an action in a public 

forum or their right to bring a qui tam action alleging multiple 
violations committed against multiple consumers or employees.  
 By contrast, some courts have interpreted PAGA to 
allow businesses and employees to “agree” that “representative” 
PAGA action must be brought in arbitration.  See, e.g., Sakkab v. 
Luxottica Retail N. Am., Inc., 803 F.3d 425, 440 (9th Cir. 2015).  
This makes little sense, particularly in the context of Title I, where 
any party—whether or not she has a contractual relationship 
with the defendant—may bring an action on behalf of the state.  
Furthermore, allowing private contracts to dictate the forum in 
which these fundamentally public claims can be brought under-
mines the argument that private attorney general claims belong to 
the state and not to any private party.  

Analysis of Title I

I)   State Precedent for Qui Tam Actions to Enforce State Con-
sumer or Worker Protections 

In broad strokes, qui tam statutes (named for the Latin 
phrase “qui tam pro domino rege quam pro se ipso in hac parte se-
quitur,” or “he who sues in this matter for the king as well as 
for himself ”) allow private individuals to sue to enforce essen-
tially public rights.  By far the most notable extant mechanism for 
qui tam enforcement in American law is the False Claims Act,56 

which, among other things, allows 
for private “whistleblower” actions 
brought on behalf of the govern-
ment alleging that the defendant 
has committed fraud against the 
government. 

California’s PAGA is one 
example of an alternative type of 
qui tam statute.  Under PAGA, an 
“aggrieved employee” is authorized 
to bring a civil action “on behalf of 
himself or herself and other current 
or former employees” to recover 
“civil penalties.”57  In light of the 
decline in “[s]taffing levels for state 
labor law enforcement,” the legisla-

ture crafted PAGA to “deputize[ ] an aggrieved employee to sue 
for civil penalties . . . as an alternative to [public] enforcement.”58  

Title I begins from the premise that qui tam actions, in-
sofar as they are brought by private parties on behalf of the state, 
are not covered by the private contractual relationship that often 
exists between employees and employers and consumers and mer-
chants.  This is consistent with the cases discussing the issue in the 
False Claims Act context.59  

This position was endorsed by the California Supreme 
Court in Iskanian v. CLS Transportation Los Angeles, L.L.C.60  The 
court concluded that “aggrieved” employees under PAGA could 
bring claims in court on behalf of the state asserting violations of 
California Labor Law notwithstanding the presence of enforceable 
arbitration clauses that prevented them from bringing claims in court 
in their own capacity.  

While some California federal courts initially refused to fol-
low Iskanian,61 the Iskanian defendant’s petition for certiorari in the 
United States Supreme Court was rejected,62 and the Ninth Circuit 
recently sided with the California Supreme Court in Sakkab in decid-
ing that the FAA does not preempt a rule prohibiting the waiver of 
private attorneys’ general right to bring “representative” actions under 
PAGA.63  Whether or not the Supreme Court ultimately considers 
this issue, Title I takes extra precautions, not found in PAGA, to en-
sure that it sits comfortably alongside the Federal Arbitration Act.  
Title I, therefore, is even less susceptible to challenge than PAGA. 

Qui tam actions, insofar as 
they are brought by private 

parties on behalf of the state, 
are not covered by the pri-

vate contractual relationship 
that often exists between em-
ployees and employers and 
consumers and merchants. 
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First, PAGA’s requirement that a party be an “aggrieved” 
employee in order to bring a qui tam action detracts somewhat 
from the argument that it is a true qui tam statute.  For example, 
the dissent in Sakkab placed considerable emphasis on the ways 
in which the Iskanian rule interfered with the “parties’ freedom 
to limit their arbitration only to those claims arising between the 
contracting parties,” a freedom endorsed by the United States Su-
preme Court in Concepcion.64  Title I does not limit its application 
only to aggrieved parties who necessarily have a contractual rela-
tionship with the defendant.  Therefore, Title I does not directly 
implicate private agreements or private parties’ right to agree to an 
“efficient and speedy” dispute resolution mechanism. 

Second, Title I allows the state considerably more con-
trol over a private attorney general action than PAGA and even 
more than the federal government retains over False Claims Act 
actions.  Like the federal government 
in FCA actions, the state maintains 
some control over discovery in pri-
vate attorney general actions under 
Title I and can veto any settlement 
of a private attorney general action.  
Furthermore, unlike either Califor-
nia’s powers with respect to PAGA 
actions or the federal government’s 
powers with respect to FCA actions, 
under Title I, the state has the right 
to intervene in a private attorney 
general action at any point during 
the litigation, as long as the state can 
show good cause for its delay in inter-
vening.  After intervening, the state 
can dismiss the action, settle it, or prosecute it to final judgment.  
In this way, the state maintains substantially greater control over 
a private attorney general action under Title I than California 
maintains over a PAGA action.  

II)  Arbitration Clauses Do Not Bind Private Attorneys Gen-
eral under Title I

Because any individual can act as a private attorney gen-
eral under Title I, in some cases that individual may not have 
agreed to mandatory arbitration, and in those cases it should 
be clear that dispute is not subject to an arbitration agreement.  
But even when an individual’s private action against a defendant 
would be subject to an arbitration clause—because, for example, 
that individual is a customer or employee of the defendant—that 
individual’s private attorney general suit under Title I is not sub-
ject to the arbitration agreement, and this outcome is entirely 
consistent with the FAA. 

The California Supreme Court’s decision in Iskanian 
provides a useful framework for analyzing Title I as a true qui 
tam statute.  There, the court first concluded that even though 
PAGA was silent as to whether “representative” actions could be 
waived by agreement, separate provisions of the California Civil 
Code dictated that the right to bring such claims is not waiv-
able.65  Second, the court addressed whether the holding that an 
employee could not waive this right was preempted by the FAA 
(just as California’s rule prohibiting class action waivers had been 
deemed preempted in Concepcion).66  In addressing this question, 
the court began its analysis by noting that the FAA is focused 
on private disputes arising out of the “contract or transaction” 
that includes the arbitration agreement.67  The court acknowl-
edged that this language extends to cover private enforcement of 
statutory rights (even when those rights serve a public purpose)68 
but held that it does not encompass public enforcement efforts 
brought by the state.  

For support, the court pointed to Equal Employment 
Opportunity Commission v. Waffle House, Inc.,69 in which the Unit-
ed States Supreme Court concluded that an arbitration clause in 
the contract between Waffle House and one of its employees did 
not require the Equal Employment Opportunity Commission to 
arbitrate its enforcement action against Waffle House to obtain 
relief for that employee, even though the EEOC sought victim-
specific relief.  In that case the Supreme Court noted that de-
spite an employer’s or merchant’s intention to shield itself from 
judicial actions seeking redress for wrongs committed against an 
employee or consumer covered by an arbitration clause, the con-
tractual relationship between the parties is dispositive: “Because 
the FAA is at bottom a policy guaranteeing the enforcement of 
private contractual relationships, we look first to whether the par-
ties agreed to arbitrate a dispute, not to general policy goals, to de-

termine [whether a party is bound to 
arbitrate a dispute].”70  As the EEOC 
was not a party to the contract, it had 
not agreed to the arbitration clause 
and could bring suit in court.

Because, according to the 
court in Iskanian, a private party’s 
claim under PAGA is nothing more 
than a mechanism for enforcing “the 
state’s interest in penalizing and de-
terring employers who violate Cali-
fornia’s labor laws,” PAGA’s qui tam 
provisions “do[ ] not interfere with 
the FAA’s policy goals.”71  Therefore, 
the FAA does not preempt the rule 
that the right to bring PAGA actions 

in a public forum cannot be waived by agreement.72  
The underpinnings of qui tam law support the Iskanian 

court’s finding.  While acknowledging that qui tam enforcement 
is unique in the law, the Supreme Court has confirmed that qui 
tam plaintiffs have Article III standing to bring actions on behalf 
of the government, whether or not they have themselves experi-
enced a constitutional injury-in-fact, because they are the assign-
ees of claims that could be brought by the government.  Through 
this lens, a qui tam plaintiff’s incentive payment is not an award 
to redress a statutorily defined injury, but rather a portion of the 
monetary judgment assigned to the “relator” as compensation for 
her efforts.73

This understanding is also consistent with the approach 
most courts have taken in deciding whether False Claims Act qui 
tam claims can be arbitrated.  A federal district court has found, 
for example, that as a matter of contract interpretation, a whistle-
blower’s qui tam claims are not subject to the arbitration clause in 
an employment contract:

[P]laintiff’s qui tam claims in no way impinge 
on her employee status.  Even if plaintiff had never 
been employed by defendants, assuming other condi-
tions were met, she would still be able to bring a suit 
against them for presenting false claims to the govern-
ment.  Moreover, as a relator plaintiff stands as a private 
representative of the government, participating in any 
recovery to which the government may be entitled.74

In other words, qui tam claims are not subject to pri-
vate arbitration agreements because they are not private claims 
and, for this same reason, state rules creating unarbitrable qui tam 
claims are not preempted by the FAA. 

Moreover, not only are actions brought under Title I 
brought on behalf of the state, they are also controlled by the 
state in important ways.  In Waffle House, the Court noted that 
the EEOC had “exclusive authority over the choice of forum and 

Qui tam claims are not sub-
ject to private arbitration 
agreements because they 

are not private claims, and, 
for this same reason, state 
rules creating unarbitrable 
qui tam claims are not pre-

empted by the FAA. 
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the prayer for relief once a charge has been filed.”75  By allowing 
the state to intervene as of right within the first thirty days and at 
any point in the litigation as long as it demonstrates good cause, 
Title I gives the state a similar ability to control the litigation as 
the EEOC had, and considerably more than the state has under 
PAGA.  

Furthermore, in a similar manner to the federal False 
Claims Act, Title I allows the state considerable authority and 
control over private attorney general actions even when it does 
not intervene.  The state may, for example, move to stay discovery 
that interferes with public enforcement efforts and veto a private 
attorney general settlement.76  

Although a private attorney general bringing an action 
under Title I would initially determine the forum and demands 
for relief, the state has the ability to intervene and take complete 
control over these and all other decisions regarding the litigation. 
Ultimately, an action brought under Title I belongs to the state 
and is the state’s to prosecute (or dismiss).  

Finally, unlike PAGA, where only “aggrieved” employ-
ees can bring actions under the statute, the private attorney 
general’s status does not derive from any relationship with the 
defendant, let alone a contractual relationship that includes an 
arbitration clause.  Under Title I, any private party can bring a 
claim on behalf of the state and prosecute that action as long as 
the state declines to intervene and drop or settle the matter, or 
bring the action on its own.77  In the context of a Title I action, 
the private attorney general is akin to a government contrac-
tor, performing the state’s enforcement duties in exchange for 
compensation. 

In this sense, actions brought under Title I are reminis-
cent of actions brought under state attorneys general contingency 
arrangements with private attorneys—arrangements that have 
consistently been upheld by courts.78  Although contingency-fee 
arrangements have been the subject of some political criticism,79 
there is little question about the state’s legal authority to contract 
out enforcement duties to private lawyers.  Moreover, Title I avoids 
many of the critiques normally leveled against contingency-fee 
arrangements.  Unlike contingency-fee arrangements, which are 
sometimes negotiated behind closed doors, under Title I a pro-
posed private attorney general suit is filed publicly.  The attorney 
general’s perspective on a proposed private attorney general suit is 
transparent and demonstrated by its public actions—intervention 
and dismissal demonstrates the attorney general’s view that the 
case is frivolous; intervention and prosecution of the case reflects 
the attorney general’s determination that the case is important but 
that it is not a good candidate for a private attorney general suit; 
and a decision not to intervene, but to allow the private attorney 
general suit to move forward, reflects  a determination that the 
case has merit but is appropriately brought by a private attorney 
general under Title I. 

III)  A Note about the FAA and the Procedures Governing 
Multi-Employee or Multi-Consumer Actions under Title I

Much of the litigation surrounding the viability of the 
Iskanian rule has focused on the procedures for bringing a “rep-
resentative action” under PAGA.  In many ways, this focus flows 
naturally from the Supreme Court’s analysis in Concepcion, where 
the Court concluded that “the switch from bilateral to class arbi-
tration sacrifices the principal advantage of arbitration—its in-
formality—and makes the process slower, more costly, and more 
likely to generate procedural morass than final judgment.”80  In 
Sakkab, the Ninth Circuit reasoned that the Iskanian rule is con-
sistent with Concepcion largely based on its conclusion that 
“[b]ecause representative PAGA claims do not require any special 
procedures, prohibiting waiver of such claims does not diminish 

parties’ freedom to select the arbitration procedures that best suit 
their needs.”81

 Like a “representative” action under PAGA, a suit under 
Title I that “allege[s] multiple violations that have affected differ-
ent consumers or employees” does not require nearly the same 
procedural formality as a class action.  Because it does not waive 
or limit “absent” consumers’ or employees’ rights to bring pri-
vate actions on their own, there is no notice requirement and no 
requirement that the private attorney general or her counsel be 
“adequate.”82  
 However, the procedural differences between a class ac-
tion and a private attorney general action under Title I are not the 
sole—or even the most important—justification for the conclu-
sion that Title I is not preempted by the FAA.  After all, some 
courts, like the dissent in Sakkab may conclude that multi-em-
ployee or multi-consumer actions under Title I are “more likely 
to make the process slower, substantially more costly, and more 
likely to generate procedural morass than non-representative, 
individual arbitration.”83  More importantly, however, the infor-
mality of the procedures governing actions under Title I is only 
relevant to the preemption analysis if such actions could ever be 
arbitrated.  But allowing such actions to be subject to private arbi-
tration agreements, even while prohibiting waiver of the right to 
bring multi-employee or multi-consumer actions, would suggest 
that those actions belong to private parties and would undermine 
the state’s argument that Title I actions belong to the state and 
are controlled by the state.  In this sense, Title I escapes FAA pre-
emption not because its procedures are consistent with “speedy 
and efficient” dispute resolution, but because it involves public 
enforcement actions that do not implicate private agreements to 
arbitrate.

TITLE II: CONDITIONS ON PERSONS DOING BUSI-
NESS WITH  THE STATE

Section 1.  Findings.  
To ensure that the State spends its limited funds in the most ef-
ficient manner possible, this Title prohibits the State from do-
ing business with persons that form or enforce forced arbitration 
agreements with their consumers or employees.  The secret nature 
of forced arbitration agreements between persons doing business 
with the State and their consumers or employees undermines the 
efficient management of State funds in the following ways:

(a) It prevents the State from learning whether goods 
or services provided by persons doing business with the 
State are the subject of consumer grievances concerning 
the quality of the good or service or whether the em-
ployees producing such goods or providing such services 
complain of unfair and illegal treatment that might in-
terfere with the quality of the good or service; 
(b) It obscures the extent to which persons doing 
business with the State violate the legal rights of their 
consumers or employees, and therefore whether such 
persons are breaching their obligations to the State or 
concealing from public scrutiny conduct that interferes 
with the quality of a good or service provided to the 
State; and
(c) It obscures the extent to which persons doing busi-
ness with the State might be destabilized by the person’s 
conduct as to consumers or its employees—such desta-
bilization increases the likelihood that such person will 
defraud the State or be unable to perform under a con-
tract with the State. 
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Section 2.  Definition of “doing business with the State.”  
A person “does business with the State” when it or any of its 
subsidiaries or parent entities receives State funds exceeding 
$100,000 in exchange for goods or services provided to the State 
or a third party.  Persons “doing business with the State” include 
but are not limited to persons performing public work on State 
contracts, merchants of goods or services purchased by the State, 
and persons providing services to third parties in exchange for 
funds provided directly from the State.  

Section 3.  Prohibition against the State doing business with 
persons that form or enforce forced arbitration agreements.  

(a) The State shall not do business with any person or any of 
its parent entities or subsidiaries if that person includes forced 
arbitration clauses in any of its contracts with consumers or 
employees, unless one-hundred-eighty (180) days before do-
ing business with the State, the person or its parent entity 
or subsidiary provides reasonable notice to its consumers or 
employees that it will cease enforcing arbitration clauses in 
consumer or employment contracts if such clauses exist in 
consumer or employment contracts. 
(b) The State shall not do business with any person or any 
of its parent entities or subsidiaries if that person or any of 
its parent entities or subsidiaries enforces forced arbitration 
agreements against any of its employees or consumers. 

Section 4.  Enforcement.  
(a) Before doing business with any person, the State agency 
representing the State in the business relationship shall con-
firm that such person, its parent entities, and its subsidiaries 
do not form or enforce forced arbitration agreements with 
consumers or employees and shall ensure, when appropriate, 
that a contract between the State 
and the person includes a provision 
prohibiting that person, its parent 
entities, and its subsidiaries from 
forming or enforcing forced arbitra-
tion agreements.  Under this provi-
sion, a person or its parent entities 
or subsidiaries forms forced arbi-
tration clauses in its contracts with 
consumers or employees if current 
contracts with consumers or em-
ployees include forced arbitration 
clauses, unless, one-hundred-eighty 
(180) days before doing business 
with the State, the person or its par-
ent entity or subsidiary provides 
reasonable notice to its consumers or employees that it will 
cease enforcing arbitration clauses in consumer or employ-
ment contracts.
(b) If the State Attorney General, after giving a person do-
ing business with the State notice and an opportunity to be 
heard, concludes that such person has violated the provisions 
of Section 3, the State Attorney General shall notify all State 
agencies doing business with the person about the violation 
and can seek actual damages owed to the State caused by 
such violation.  
(c) If a State agency receives notice from the State Attorney 
General that a person with whom the agency does business 
has violated the provisions of Section 3, the agency shall 
terminate its business dealings with such person as soon as 
practical.

Section 5.  Severability. 
If any provision of this Title or the application thereof to any 
person or circumstance is held invalid, such invalidity shall not af-
fect other provisions or applications of the Title that can be given 
effect without the invalid provision or application, and to this end 
the provisions of this Title are declared to be severable. 

Notes
Section 1—Findings.  This section makes clear that 
the purpose of Title II is to protect the state’s procure-
ment interests by ensuring that the state has access to ac-
curate information about any legal claims asserted by em-
ployees or consumers against persons doing business with  
the state.  

Section 2—Broad definition of “person doing business with 
the State.”  The broad definition of “person doing business with 
the State” covers, among others, persons who sell goods and ser-
vices to the state or who provide those services to third parties in 
exchange for state funds, but only when such funds are provided 
directly by the state and not a third party.  In other words, a 
for-profit school is covered by Title II if it receives state funds in 
exchange for providing training to students, whether or not those 
students are employed by the state, but the school is not covered 
by the definition if it receives tuition payments from students, 
even if those payments originated in state grants.  The definition 
is intended to extend the meaning of “person doing business with 
the State” to the full limits of the state’s “market participant” au-
thority.   

Section 3—Application.  Title II covers both the formation of 
new forced arbitration agreements and the enforcement of arbi-

tration clauses that pre-exist the enact-
ment of Title II.   Businesses that have 
already entered into contracts with con-
sumers or employees that include forced 
arbitration clauses are not barred from 
doing business with the state, as long as 
they have ceased enforcement of those 
clauses and so informed their consumers 
or employees sufficiently before contract-
ing with the state so that the state has a 
public record on which to evaluate the 
contractor.

Analysis of Title II
The FAA preempts states from 

enacting laws that prohibit private par-
ties from entering into forced arbitration agreements or that pro-
hibits the enforcement of such agreements in private civil litiga-
tion.  The FAA may also preempt state laws conditioning private 
persons’ receipt of state funds on the requirement that they refrain 
from entering into arbitration agreements.84  However, when the 
state acts like a private actor in the marketplace, it may affect the 
formation and enforcement of arbitration agreements pursuant to 
its “market participant” authority, described below.85 

I)  Federal Precedent for Title II
In 2014, the White House acted to protect its own 

financial interests in procurement matters from the dangers of 
opaque dispute resolution.  On July 31, 2014, President Obama 
signed the Fair Pay and Safe Workplaces Executive Order.86  Un-
der a section titled “Complaint and Dispute Transparency,” the 
order prohibits pre-dispute, binding arbitration agreements cov-
ering discrimination, assault, and sexual harassment claims in 

When the state acts like 
a private actor in the 

marketplace, it may af-
fect the formation and 
enforcement of arbitra-
tion agreements pursu-
ant to its “market par-

ticipant” authority.
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contracts between large federal contractors and their employees.  
Importantly, the executive order covers all of these contractors’ 
employment agreements, even those with employees who do not 
work on federal contracts.  

The Fair Pay and Safe Workplaces Executive Order pro-
vides an important precedent for states.  Executive orders, like 
state laws, cannot conflict with federal statutes.  Although the 
Federal Arbitration Act allows parties to agree to arbitrate dis-
crimination and sexual harassment claims, the President has the 
authority to trump this general rule based on the “market partici-
pant” rule, which authorizes him to require that federal contrac-
tors resolve their disputes transparently, and which would allow 
states to enact similar requirements.87 

II)  “Market Participant” Authority Explained
The origin of the “market participant” rule lies in the 

centuries-old “government-proprietary” distinction,88 under 
which governmental bodies are protected by sovereign immu-
nity when acting pursuant to their governmental functions but 
are treated like any other private actor when acting pursuant to 
proprietary interests.89  States acting like private actors—so the 
reasoning goes—should not benefit from a privilege derived from 
the special status of sovereign authority.   Over the past several 
decades, courts have applied the distinction to support a different 
proposition:  just as states cannot benefit from their governmental 
status (via sovereign immunity) when acting like private parties 
in the marketplace, they should also not be “punished” for their 
governmental status when acting pursuant to their proprietary 
interests and authority.  In other words, a state should be able to 
set the same kinds of policies as private actors when it comes to 
the state’s private activities.  This is the “market participant” rule.

The “market participant” rule applies when a govern-
ment agency requires an entity with which it does business (gen-
erally in a contracting relationship) to take certain actions that the 
agency could not normally require the entity to take because of 
limitations on the agency’s authority as a governmental actor, but 
that a private market participant could require the entity to take 
as a condition of its business relationship with the entity.   As long 
as the governmental agency acts as a “market participant,” the 
requirement is not subject to federal preemption or other normal 
limitations on the agency’s regulatory authority.  But if the agen-
cy’s purpose is actually to regulate the entity with which it does 
business, then the requirement is subject to the same constraints 
as other kinds of regulations.   

Litigation concerning the “market participant” rule has 
arisen frequently in two categories of cases:  first, in cases involv-
ing governmental action favoring in-state residents, which might 
violate the Dormant Commerce Clause;90 and, second, in cases 
involving governmental action that pressures private companies 
to depart from the default labor-management practices prescribed 
by federal labor law, which might contravene the implied pre-
emption doctrine derived from the National Labor Relations 
Act.91   In these contexts, when applying the “market participant” 
rule, Supreme Court and lower court decisions accommodate “a 
complex range of competing constitutional values”92 to determine 
whether the state or locality is acting as a regulator or a private 
market participant.  

First, courts examine whether the governmental expen-
diture takes the form of private action.  In other words, to act 
like a “market participant,” the state’s conduct must look like the 
conduct of a “market participant.”  

Second, courts examine whether the governmental pur-
pose is proprietary or regulatory.93  Courts consider a wide range 
of sources, including the legislative history of the state enactment, 

the expressed legislative findings supporting the enactment, and 
whether the enactment, considered as whole, is fully congruent 
with the putative proprietary interest.94  However, courts do not 
perform a “factual investigation into the particular subjective mo-
tives of the relevant government [policymaker].” 95  

Third, depending on the analysis under the second 
prong, courts examine whether the challenged action has a suf-
ficiently “narrow scope [to] defeat an inference that its primary 
goal was to encourage a general policy rather than address a spe-
cific proprietary problem.”96  This prong of the inquiry assumes 
that private actors motivated by proprietary (as opposed to ethical 
or regulatory) interests are only concerned with how the actors 
with which they do business conduct themselves inside the busi-
ness relationship, and not with these actors’ conduct outside of 
the proprietary relationship.  Similarly, according to this view, a 
governmental agency generally acts with a regulatory purpose if 
it acts out of concern with a private party’s conduct outside of its 
relationship with the government.97

III)  Application of “Market Participant” Rule to Title II
Title II is a proper exercise of state “market participant” 

authority.  Not only does it have a logical and defensible propri-
etary purpose, but its effects are targeted toward achieving these 
proprietary aims.

A)  The State Acts As a Market Participant in Enacting Title II 
Title II takes the form of “market participant” conduct.  

Title II does not govern all recipients of government expenditures, 
just those who are paid by the government for the provision of a 
good or service to the government or a third party.  The state does 
not act like a “market participant” when it makes unconditional 
payments to private parties.  The state does, however, act like a 
“market participant” when it makes payments with the expecta-
tion that recipients of such payments perform a service in return, 
and the state has a “market participant” interest in ensuring that it 
selects recipients that can perform that service efficiently.98  

B)  Title II Establishes a Valid “Market Participant” Purpose
The policies expressed in Section 1 of Title II describe 

strong reasons for prohibiting persons doing business with the 
government from entering into or enforcing forced arbitration 
clauses.  As explained above, the state is at risk of experiencing 
financial harm if its contractors resolve their disputes privately, 
because the state will not be able to make informed contracting 
decisions or be confident that its contractors will be able to per-
form their obligations efficiently. 

A state enacting Title II might be wrong about the net ef-
fect such a provision would have on public expenditures.  It could 
be, for example, that arbitration decreases overall costs or that 
claim suppression results in a net-negative effect on the amount 
of funds the state must pay for the service or good at issue.  These 
possibilities, however, “bear[ ] only on whether the [state] made 
a good business decision, not on whether it was pursuing regu-
latory, as opposed to proprietary, goals.”99  The real inquiry, as 
applied by the Supreme Court is whether the statutory language 
or structure is consistent with a plausible, stated proprietary goal.  
Title II passes that test. 
  
C) The “Scope” of Title II Is Appropriate 

Title II is closely tied to the stated “market participant” 
purpose.  Title II is designed to ensure that the state can access 
information about any legal claims made by employees or con-
sumers against a potential government contractor or other person 
doing business with the state both before entering into a con-
tracting relationship and after commencing such a relationship, 
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to ensure that the entity is performing its obligations efficiently 
and as prescribed by the contract.  Toward this end, the Title pro-
hibits persons doing business with the state from entering into or 
enforcing forced arbitration agreements.  

The fact that Title II might have broad effects does not 
mean that its scope is impermissibly broad.  The Ninth Circuit 
has explained that courts should look first to the “nature of the 
[state] expenditure” to determine whether a “comprehensive state 
polic[y] with wide application” is, nonetheless, “essentially pro-
prietary” or at least lacking the effect of “broad social regulation.”  
If so, the state action survives.100

Furthermore, the D.C. Circuit has flatly rejected the 
argument that the government acts as a regulator when it pur-
sues “blanket, across-the-board rules that prohibit certain actions 
on the part of its contractors and recipients of its financial assis-
tance.”101  The issue, according to the court, is not the breadth of 
the government action but the relationship between the conduct 
the government seeks to compel among recipients of government 
funds and the work these persons do for the government.  On 
this last measure, although Title II proposes an “across-the-board” 
rule, there is a close connection—explained in the legislative find-
ings—between the rule and government expenditures. 

Moreover, the fact that Title II affects all of a potential 
contractor’s employment and consumer contracts, not just those 
contracts directly tied to the government project, is also logically 
and closely tied with its proprietary purposes.  The state has an 
interest in ensuring that its private contractors and other parties 
with which it does business do not form or enforce forced arbitra-
tion agreements with consumers and employees because forced 
arbitration obscures the private dealings of government contrac-
tors (and other persons doing business with the state).  In doing 
so, the contractor undermines the state’s ability to make informed 
and economical decisions as a market participant both before en-
tering into a contract and while a contracting entity is performing 
under a contract, in order for the state to ensure that the contract-
ing entity is performing its obligations effectively and efficiently. 

The state’s interest in the transparency of its business 
partners’ dispute resolution processes is unique relative to other 
proprietary interests at stake in “market participant” cases because 
the interest is implicated by all of the business partners’ rela-
tionships with consumers and employees.  The concerns against 
which Title II seeks to protect potentially would arise if any of a 
business partner’s consumers or employees filed claims against it.  
Any of these claims might provide valuable information to the 
state about the quality of goods or services provided to the state.  
And the financial costs and destabilizing effects of these disputes 
potentially would spill over into the entity’s business relationship 
with the state whether or not the disputes arose from consumer or 
employment relationships that were directly tied to the business 
relationship with the state.  Therefore, although Title II would 
have a broad reach, its effects are precisely tailored to its stated 
purpose.  

TITLE III: CLEAR NOTICE AND SINGLE DOCUMENT 
RULE

Section 1.  Findings.  
Obscure and overly complex language in consumer and employ-
ment contracts interferes with employees’ and consumers’ ability 
to provide meaningful assent to their consumer and employment 
contracts.  To ensure that private parties comprehend the mate-
rial terms of the consumer and employment contracts into which 
they enter, this Title requires that merchants and employers in 
designated forms of contracts adequately disclose terms and con-
dition.  

Section 2.  Coverage.  
This Title applies to contracts of the categories set out in Section 
3 formed after this Title’s effective date that meet any one of the 
following three criteria:

(a) An employment or consumer contract not written 
in plain language that an average consumer or employee 
would understand;
(b)An employment or consumer contract not written 
in the language in which the transaction was conduct-
ed, unless it can be proven that fewer than ten percent 
(10%) of the entity’s transactions are conducted in that 
language; or
(c) If a consumer contract, all of the material terms are 
not found in a single document. 

Section 3.  Categories of contracts covered. 
[TO BE FILLED IN BY EACH STATE] 

Section 4.  Rights when a covered contract is non-conforming.  
A consumer or employee may seek a court order reforming any 
contract covered by Section 2.  Such reformed agreement shall re-
flect the understanding of the parties, and the court may exclude 
terms not written in plain English, not written in the language 
in which the transaction was conducted, or found in a separate 
document.

Section 5.  Pre-existing rules.  
This Title shall be applied in conjunction with pre-existing rules 
regarding contract formation, including rules regarding reason-
able notice and the conduct a consumer or employee must mani-
fest in order to assent to an agreement.

Notes
Section 1—Findings. This section makes clear that Title III is 
not concerned with the substance of contractual terms, nor with 
arbitration clauses in particular, but rather with providing con-
sumers and employees the opportunity to truly assent to their 
contractual arrangements. 

Section 2—Contracts that do not meet the Title’s conditions 
are voidable.  Title III does not automatically void contracts that 
do not meet the conditions set out here.  Employees and consum-
ers must affirmatively raise this defense if they seek to avoid a 
material obligation.  In this way, consumers and employees may 
raise rights protected by a contract that does not meet the techni-
cal requirements of this Title.  

Section 2(a)–(c)—Coverage.  This Title does not apply especial-
ly to arbitration clauses, and this Title does not target arbitration 
clauses.

Section 3—Allowing states to identify the industries at is-
sue.  Because of the number of different considerations that 
might apply in each industry depending on the state, the Model 
Act allows states to identify the types of contracts to which this 
Title will apply. 

Section 4—Allowing the court to reform a non-conforming 
contract.  This Title allows the court the discretion to reform 
a non-conforming contract, consistent with the parties’ intent, 
with recognition of the criteria specifically identified in Section 2 
that frequently characterize unclear and unfair contractual terms. 
 
Section 5—Consistent with the common law.  This Title pro-
vides additional rules regarding the provision of adequate notice 



Journal of Consumer & Commercial Law 73

of material terms to consumers and employees.  The Title does 
not abrogate pre-existing common law rules regarding notice and 
assent.  In other words, even if the material obligations of a con-
tract are clearly set out in the manner prescribed by this Title, 
the consumer or employee is not bound by those terms unless 
she manifests assent to those terms by, for example, signing the 
agreement. 

Analysis of Title III
Individuals rarely read the fine print in their form con-

tracts, and even when they do read these contracts, they rarely 
understand their import.102  Although states cannot prohibit em-
ployers and merchants from conditioning employment or provi-
sion of goods or services on a consumer’s or employee’s assent to 
an arbitration agreement, states can require that employees and 
consumers be on reasonable notice of the terms.

Because the “federal policy favoring arbitration” does 
not apply to questions of contract formation, and the parties 
cannot delegate the question of contract formation to an arbitra-
tor, state courts (and federal courts applying state law) have an 
important role in policing arbitration agreements to ensure that 
consumers and employees are not bound by “forced” arbitration 
agreements unless they are on notice (either inquiry or actual) 
of the agreement and then assent to it through conduct that is 
sufficient to bind them.  Since 2013, a number of state supreme 
courts—including the highest courts in Florida, Missouri, and 
West Virginia—have issued sweeping and important decisions 
governing the question of contract formation.  These courts have 
concluded, in a variety of contexts, that businesses need to mount 
actual evidence to establish contract formation and that merely 
pointing to an arbitration clause in a form contract is not enough 
to bind a consumer to that clause.103   

These cases illustrate the important role of rigorous judi-
cial analysis in determining whether parties have actually assented 
to arbitrate.  There is less precedent regarding rules regulating the 
formation of arbitration agreements on an ex ante basis because 
rules that specifically target the mechanism of forming arbitration 
clauses, in particular, are likely preempted by the FAA.104  There-
fore, any law regulating the formation of arbitration agreements 
must speak to the formation of other kinds of contractual agree-
ments as well.  The most helpful precedent for rules like Title III, 
then, lies in state laws that regulate categories of contractual terms 
that include more than just arbitration clauses—for example, 
rules relating to the formation of agreements to waive statutory or 
constitutional rights,105 or rules relating to 
assent to material terms.106  

A state rule targeting all material 
terms, even when applied to arbitration 
clauses in specific cases, is unlikely pre-
empted.  For support, states can point to 
precedent concluding that stand-alone ar-
bitration agreements entered into between 
car dealers and buyers are not enforceable 
when the relationship is covered by a “sin-
gle document rule” requiring that all material terms be included 
in a single document.107

It is important to note that Title III might be subject 
to a specific and narrow preemption argument.  The FAA makes 
agreements to arbitrate “valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in equity for the revocation 
of any contract.”108  In the Ninth Circuit case Ting v. AT&T,109 
the court held that a California rule prohibiting class action waiv-
ers in consumer contracts was preempted by the FAA because the 
state rule did not apply to any contract, but only to consumer 
contracts.110  The argument could be made here that because these 

rules do not apply to any type of contract, but only to those iden-
tified by the state, they are preempted by the FAA.  

This argument should fail.  As the Ninth Circuit recent-
ly explained:

The Supreme Court has clarified that a state contract 
defense must be “generally applicable” to be preserved by [the 
FAA’s] saving clause. Concepcion, 131 S.Ct. at 1746.  It is well 
established that the FAA preempts state laws that single out 
arbitration agreements for special treatment. At minimum, 
then, [the savings clause’s] “any contract” language requires 
that a state contract defense place arbitration agreements on 
equal footing with non-arbitration agreements. . . . Some of 
our cases can be read to suggest that the phrase “any contract” 
in [the FAA’s] saving clause requires that a defense apply gen-
erally to all types of contracts, in addition to requiring that 
the defense apply equally to arbitration and non-arbitration 
agreements. See Ting v. AT & T, 319 F.3d 1126, 1147–48 
(9th Cir. 2003).  However, the Court’s decision in AT & T 
Mobility, LLC v. Concepcion cuts against this construction of 
the saving clause. The Court in Concepcion held that the FAA 
preempted California law providing that class action waiv-
ers in certain consumer contracts of adhesion were uncon-
scionable and unenforceable. 131 S.Ct. at 1748–53. Even 
though the state-law rule at issue only applied to a narrow 
class of consumer contracts, the Court strongly implied that 
the rule was a “generally applicable contract defense[ ].” See 
id. at 1748.111

In other words, the FAA protects against differential 
treatment of arbitration agreements as compared to other agree-
ments, but it has no bearing on state contract rules that do not 
single out arbitration agreements for disfavor but that do treat 
some kinds of contracts differently than others.  As explained 
above, then, Title III escapes FAA preemption because it applies 
to all material terms, not just arbitration clauses; it is not relevant 
to this analysis that the state may choose to apply Title III to some 
types of contracts and not others.  

TITLE IV: UNCONSCIONABLE TERMS IN STANDARD
FORM CONTRACTS

Section 1.  Findings.   
The inclusion of unconscionable terms in standard form con-
tracts regarding dispute resolution is unfair not only because any 

resulting dispute resolution proceeding is 
unfair to the party forced to agree to the 
unconscionable terms, but also because 
the unconscionable terms discourage valid 
claims.  Furthermore, when the provisions 
are challenged, courts may simply strike 
the unconscionable terms but enforce the 
remainder of the agreement regarding dis-
pute resolution.  As a result, businesses 
have little incentive not to include these 

terms.  Furthermore, because this Title governs form contracts, it 
is unlikely that there is any meeting of the minds over a dispute-
resolution agreement that does not include severed unconscio-
nable terms. 

Section 2.   Unconscionable terms. 
There is a rebuttable presumption that the following contrac-
tual terms are substantively unconscionable when included in a 
standard form contract to which only one of the parties to the 
contract is an individual and that individual does not draft the 
contract:

Title III escapes FAA 
preemption because 
it applies to all mate-
rial terms, not just 
arbitration clauses.
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(a) A requirement that resolution of legal claims take place 
in an inconvenient venue.  An inconvenient venue is defined 
for State law claims as a place other than the county where 
the individual resides or the contract was consummated, and 
for federal law claims as a place other than the federal judi-
cial district where the individual resides or the contract was 
consummated; 
(b) A waiver of the individual’s right to assert claims or seek 
remedies provided by State or federal statute; 
(c) A waiver of the individual’s right to seek punitive damages 
as provided by law;
(d) A requirement that the individual bring an action prior to 
the expiration of the applicable statute of limitations;
(e) A requirement that the individual pay fees and costs to 
bring a legal claim substantially in excess of the fees and costs 
that this State’s courts require to bring such a State law claim 
or that federal courts require to bring such a federal law claim. 

Section 3.  Relation to common law and the Uniform Com-
mercial Code.  
In determining whether the terms described in Section 2 are un-
enforceable, a court shall consider the principles that normally 
guide courts in this State in determining whether unconscionable 
terms are enforceable.  Additionally, the common law and Uni-
form Commercial Code shall guide courts in determining the en-
forceability of unfair terms not specifically identified in Section 2. 

Section 4.  Severability. 
There is a rebuttable presumption that un-
conscionable terms in form contracts are 
not severable from the agreements in which 
they are situated, thus rendering the entire 
agreement unenforceable.  In determining 
whether this presumption has been rebut-
ted courts should consider general state law 
principles regarding the severability of un-
enforceable terms. 

Section 5.  Unfair and deceptive act and 
practice.   
It is an unfair and deceptive practice in violation of [the State 
deceptive practices statute] to include one of the presumptively-
unconscionable terms identified in Section 2 in a standard form 
contract to which only one of the parties to the contract is an 
individual and that individual does not draft the contact. Not-
withstanding any other state laws to the contrary, a party who 
prevails in a claim under this Section shall be entitled to $1,000 
in statutory damages per violation.  Additionally, such an action 
may be maintained by an employee against her employer whether 
or not [the State deceptive practices statute] otherwise allows for 
such claims. 

Notes
Section 2—Unconscionable terms.  This Title expresses legisla-
tive findings that there is a presumption that certain contractual 
terms are substantively unconscionable.  The state’s courts should 
be guided by this provision in determining whether a particular 
contractual term is unconscionable based on all the factors in-
volved in such an analysis under state law.  This Title, however, 
shifts the burden to the party seeking to enforce the contract to 
show that, given all the factors involved, an enumerated provision 
is not unconscionable.  

Section 3—Relation to the common law and the UCC.  Sec-
tion 2 of Title IV should be considered a codification of general 

common law and Uniform Commercial Code rules regarding the 
unconscionability of unfair terms.  Section 3 clarifies that this 
Title does not alter the normal factors dictating whether uncon-
scionable terms are unenforceable.  In most states, one of those 
factors, in addition to the unfairly one-sided nature of the con-
tract terms in question, is whether the manner in which the con-
tact was formed was “procedurally” unconscionable.112  Section 3 
also clarifies that the enforceability of unfair terms not expressly 
listed in Section 2 turns on the principles that normally guide 
courts in deciding whether such terms are enforceable, and that 
the absence of an unfair term from Section 2 does not create any 
presumption that such term is not unconscionable. 

Section 4—Severability.  Section 4 prescribes that the inclusion 
of an unconscionable term in a standard form contracts renders 
the entire agreement in which it is situated presumptively un-
enforceable.  Courts often conclude that unconscionable terms 
should be severed from arbitration agreements and the agree-
ments enforced without the offending clause.113  This approach, 
however, has the consequence of creating perverse incentives.  In 
the arbitration context, in particular, numerous courts have ex-
plained that “courts should not sever unconscionable provisions 
of arbitration clauses while leaving the rest intact, because doing 
so creates an incentive to get away with as many ‘bad’ arbitra-
tion provisions as possible.”114  Unless courts completely refuse to 
enforce arbitration agreements containing illegal terms, the draft-
ers of these contracts will continue to pack agreements with un-

conscionable terms, like those at issue here.  
Otherwise, drafters will know that the worst 
that can happen is that their most abusive 
terms are stricken, and even then only after 
a battle through expensive motion practice.  
To make clear that this is a rule of general 
applicability, it applies to all unconscionable 
terms in standard form contracts. 

Section 5—UDAP violation.  Section 5 
provides that the inclusion of the specified 
terms in a form contract constitutes a viola-
tion of the state’s general statute prohibiting 

unfair or deceptive acts or practices (“UDAP” law).  Section 5 
thereby incorporates the state’s UDAP law, including any appli-
cable procedural rules and remedies.  Some state laws provide that 
the inclusion of unconscionable terms not only renders the con-
tract unenforceable in certain contexts, but that it also provides 
for a cause of action under state law.115  Explicitly making the 
inclusion of unconscionable terms in standard form contracts a 
UDAP violation will, like Section 4, deter businesses from includ-
ing unconscionable terms to chill claims.  To ensure that it has the 
broad reach notwithstanding potentially contradictory principles 
under general state UDAP law, Section 5 also allows for the recov-
ery of statutory damages,116 and expressly allows for claims against 
brought by employees against employers.117

Analysis of Title IV
In practice, arbitration clauses in consumer and employ-

ment contracts not only provide an alternative forum for resolv-
ing disputes; because of the costs of arbitration, these clauses often 
prevent consumers and employees from being able to assert their 
rights in any forum.  Some of the aspects of arbitration that are 
most likely to chill claims are insulated from state regulation by 
the FAA.  For example, the Supreme Court has deemed bilateral 
dispute resolution to be so fundamental to the ideals of arbitra-
tion purportedly embodied in the FAA, that so-called “class ac-
tion waivers” are effectively protected by the FAA from state-law 

Some of the aspects 
of arbitration that 
are most likely to 

chill claims are insu-
lated from state reg-
ulation by the FAA.



Journal of Consumer & Commercial Law 75

based challenges.118  
Many arbitration clauses, however, include terms that 

not only chill claims but that are inconsistent with the ideals of ef-
ficient, speedy, and cheap dispute resolution.  Examples are terms 
calling for excessive costs and fees or requiring the consumer or 
employee to waive substantive rights or arbitrate in a far-off fo-
rum.  These types of terms are not protected by the FAA from 
state-law based challenges and are frequently deemed unenforce-
able as a matter of state law.119  

Section 2 of Title IV is merely a codification of common 
law principles that have already been adopted by courts in a num-
ber of states and, therefore, just as these common law rules are not 
preempted by the FAA, neither is Section 2.  This analysis is not 
affected by the fact that this Title may appear to “target” arbitra-
tion in a way that generally applicable common law rules do not.  
First, these provisions do not speak to private dispute resolution 
in particular.  For example, this Title would likely render uncon-
scionable a provision regarding suit in a distant judicial forum. 

Furthermore, the distinction between the codified rules 
set out here and the common law principles that courts apply in 
specific cases does not have any legal relevance.  If the FAA pre-
empted legislatures from codifying specific guidance for courts on 
the enforceability of terms related to arbitration based on general 
legal principles like unconscionability, it would similarly preempt 
courts from applying general legal principles in specific cases re-
lated to arbitration.  As the Supreme Court has recognized, how-
ever, Concepcion did not overthrow the common law contract 
defense of unconscionability.120 

Moreover, not only does this Title not target “funda-
mental” attributes of arbitration for disfavor, which would be im-
permissible under Concepcion, but it also does not abrogate courts’ 
important role in determining whether—based on the facts of a 
particular case—certain provisions are unconscionable.  In 2013, 
in Sonic-Calabasas A, Inc. v. Moreno,121 the California Supreme 
Court concluded that a per se rule prohibiting the enforcement 
of waivers of employees’ right to administrative hearings, known 
as “Berman” hearings, was preempted by the FAA because such 
a rule interfered with fundamental aspects of arbitration, includ-
ing the possibility of more expeditious dispute resolution in the 
absence of a “Berman” hearing.  The court explained, however, 
that the waiver of a “Berman” hearing is still relevant to a general 
unconscionability analysis: 

[T]he waivability of a Berman hearing in favor of arbi-
tration does not end the unconscionability inquiry. The 
Berman statutes include various features designed to 
lower the costs and risks for employees in pursuing wage 
claims, including procedural informality, assistance of a 
translator, use of an expert adjudicator who is autho-
rized to help the parties by questioning witnesses and 
explaining issues and terms, and provisions on fee shift-
ing, mandatory undertaking, and assistance of the Labor 
Commissioner as counsel to help employees defend and 
enforce any award on appeal. Waiver of these protections 
does not necessarily render an arbitration agreement un-
enforceable, nor does it render an arbitration agreement 
unconscionable per se. But waiver of these protections 
in the context of an agreement that does not provide 
an employee with an accessible and affordable arbitral 
forum for resolving wage disputes may support a finding 
of unconscionability. As with any contract, the uncon-
scionability inquiry requires a court to examine the to-
tality of the agreement’s substantive terms as well as the 
circumstances of its formation to determine whether the 
overall bargain was unreasonably one-sided.122 

Although its focus on aspects of arbitration that are not 
“fundamental” brings this Title outside the ambit of FAA pre-
emption on its own, this Title goes one step further in ensuring 
its viability.  Like general rules of unconscionability, the Title in-
structs courts that certain enumerated terms are presumptively 
unconscionable.  Consistent with the fact-intensive nature of 
unconscionability analysis, the court should weigh all the facts 
involved in a case to determine unconscionability but, in enact-
ing this Title, the legislature has determined that the likelihood 
of these enumerated terms being unconscionable is such that the 
burden should shift to the drafter to show why in the facts of a 
case the term is not unconscionable. 
 This same analysis should apply to Section 4, which cre-
ates a presumption that unconscionable terms in standard form 
contracts are not severable from the remainder of the contract.  The 
United States Supreme Court recently granted certiorari in MHN 
Gov’t Services Inc. v. Zaborowski to consider whether California has 
an arbitration-specific severability doctrine, and, if so, whether that 
doctrine is preempted by the FAA.123 At this point, however, it is 
black-letter law that, like unconscionability, severability doctrine is 
a generally-applicable state law doctrine.  It requires courts to exam-
ine whether there was a “meeting of the minds” on a cohesive agree-
ment that does not include the unenforceable term.124  Based on 
the legislative findings expressed in Section 1, this Title appropri-
ately extends the doctrine to protect against the perverse incentives 
that severing unconscionable terms sometimes creates for drafters.  
Section 1 also explains that this presumption is consistent with gen-
eral rules regarding severability because there usually will not have 
been a genuine meeting of the minds over a dispute-resolution term 
in a form contract, let alone a term with unconscionable language 
excised.  This Section further insulates itself from preemption both 
by applying to all form contracts and by creating only a presump-
tion of non-severability and allowing courts to make the final deter-
mination based on all of the evidence and the state’s “general rules” 
regarding severability. 

Finally, the provision expressly providing that inclusion 
of an unconscionable term enumerated in this Title constitutes 
an unfair and deceptive practice does not change the preemption 
analysis.  A number of state laws, regulations, and cases hold that 
the inclusion of unconscionable terms in standard form contracts 
is unfair or deceptive.  Applying this rule to arbitration clauses 
does not run afoul of the FAA, because the state law violation fol-
lows only from a finding that the provision is unconscionable and 
unenforceable based on considerations that are not preempted by 
the FAA.125 

TITLE V: PROHIBITION OF FORCED ARBITRATION 
CLAUSES UNDER STATE LAW

Section 1.  Findings.  
Forced arbitration agreements covering consumers and employees 
are contrary to the established public policy of this State.  Because 
employees and consumers are forced to assent to these agreements 
as a condition of being an employee or consumer before any dis-
pute has arisen with the employer or merchant, these agreements 
do not offer employees and consumers a meaningful choice about 
how to resolve their disputes with the employer or merchant.  In 
addition, forced arbitration agreements prevent employees and 
consumers from effectively vindicating their rights under State 
law.  For these reasons, except when inconsistent with federal law, 
the State prohibits the formation and enforcement of forced arbi-
tration agreements in employment and consumer contracts. 

Section 2.  Prohibition of arbitration clauses in insurance 
agreements.  
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A forced arbitration agreement within or part of any written con-
tract for insurance with a consumer or other written agreement 
involving the offering of insurance to a consumer is invalid, un-
enforceable, and void.  Any such arbitration agreement shall be 
considered severable, and all other provisions of the contract for 
insurance shall remain in effect and given full force.

Section 3.  Prohibition of arbitration clauses in employment 
contracts for workers exempted from the Federal Arbitration 
Act.  
A forced arbitration agreement within or part of any written 
contract of employment of seamen, railroad employees, or any 
other class of workers engaged in foreign or interstate com-
merce is unenforceable and void.  Any such arbitration agree-
ment shall be considered severable, and all other provisions of the 
employment contract shall remain in effect and given full force. 

Section 4.  Prohibition of arbitration clauses that are not gov-
erned by federal law.  
Any forced arbitration agreement, or portion thereof, in an em-
ployment or consumer contract is invalid, unenforceable, and 
void, when the enforceability of such arbitration agreement, or 
the portion at issue, is governed by State law.  Any such arbitra-
tion agreement shall be considered severable, and all other provi-
sions of the employment contract shall remain in effect and given 
full force.

Section 5.  Severability. 
If any provision of this Title or the application thereof to any 
person or circumstance is held invalid, such invalidity shall not af-
fect other provisions or applications of the Title that can be given 
effect without the invalid provision or application, and to this end 
the provisions of this Title are declared to be severable. 

Notes
Section 2—Prohibition of arbitration clauses in insurance 
agreements.  The federal McCarran-Ferguson Act allows states to 
regulate arbitration clauses in insurance contracts.  Section 2 of 
this Title is limited to insurance contracts and declares arbitration 
requirements in such contracts to be void.  Unlike Title III, which 
declares material terms voidable if the consumer or employee does 
not expressly assent to them—because of a concern that declaring 
all material terms void would have unintended consequences—
this section declares arbitration clauses in insurance agreements 
void.  It does not alter other terms of insurance agreements.  

Section 3—Prohibition of arbitration clauses in employment 
contracts governing transportation workers.  The Federal 
Arbitration Act includes an express exception for “contracts of 
employment of seamen, railroad employees, or any other class 
of workers engaged in foreign or interstate commerce” that the 
Supreme Court has concluded removes “transportation workers” 
from the FAA’s reach. 126  Title V expressly incorporates the federal 
legislative language to ensure that arbitration clauses in all con-
tracts that fall within the federal exemption are void.  

Section 4—“Catch all” prohibition.  Title V also includes 
a “catch all” provision that renders void any forced arbitration 
clause in an employment or consumer contract when such arbi-
tration clause is governed by state law and not the FAA.  This pro-
vision would cover forced arbitration clauses in employment and 
consumer contracts that do not affect interstate commerce and 
forced arbitration clauses in employment and consumer contracts 
in which the parties agree that such arbitration clauses are covered 
by state and not federal law.  It would also apply to the 

extent that Congress or the Supreme Court excludes other types 
of employment or consumer contracts from the FAA.

Analysis of Title V
Although state rules that limit the enforceability of arbi-

tration are generally preempted by the Federal Arbitration Act,127 
federal law provides various exceptions to this rule.  This Title clari-
fies that when state and not federal law governs the enforceability of 
a forced arbitration clause in an employment or consumer contract, 
that arbitration clause is void as a matter of state law. 

First, the federal McCarran-Ferguson Act includes a 
“reverse preemption” provision that “[n]o Act of Congress shall 
be construed to invalidate, impair, or supersede any law enacted 
by any State for the purpose of regulating the business of insur-
ance… unless such Act specifically relates to the business of insur-
ance.”128  Because the FAA does not specifically relate to insur-
ance, state insurance law can prohibit arbitration agreements in 
insurance transactions.  A number of states either provide that 
arbitration clauses in insurance agreements are not enforceable or 
provide that arbitration agreements in certain lines of insurance 
are unenforceable.129  Although these regulations would likely be 
preempted were it not for the McCarran-Ferguson Act, the FAA 
does not preempt such rules as long as they clearly identify that 
they are intended to regulate the “business of insurance.”130  Sec-
tion 2 of this Title specifically addresses the “business of insur-
ance,” and thus is not preempted by the FAA. 

Second, the FAA itself states that it does not govern 
“contracts of employment of seamen, railroad employees, or 
any other class of workers engaged in foreign or interstate com-
merce.”131  The United States Supreme Court has interpreted this 
language as removing from the FAA’s coverage “contracts of em-
ployment of transportation workers.”132  Nonetheless, arbitration 
clauses included in contracts of employment of transportation 
workers can still be enforceable as a matter of state law.133  By 
enacting this Title the state ensures that such agreements are void 
and unenforceable. 

Finally, the FAA does not govern arbitration clauses in 
contracts that the parties agree are governed exclusively by state 
law134 or that do not involve interstate commerce.135  This Title 
makes clear that in these circumstances, and any others in which 
federal law might not apply, forced arbitration clauses in consum-
er and employment contracts are void and unenforceable. 

TITLE VI: DATA DISCLOSURE REQUIREMENTS FOR  
ARBITRATION ADMINISTRATORS

Section 1.  Findings.  
Unlike administrative or judicial proceedings, arbitration pro-
ceedings regarding consumer and employment claims are not 
public.  The lack of public information regarding these proceed-
ings interferes with the State’s ability to monitor arbitration ad-
ministrators to ensure that they comply with basic principles of 
fairness and impartiality. 

Section 2.  Requirements.
(a) Any private company that administers five or more ar-
bitrations a year in this State involving a consumer or em-
ployee shall collect and publish the following information 
about each of its arbitrations for at least five years after the 
arbitration has completed:

(i)  The names of the parties to the arbitration;
(ii) The party that filed the arbitration claim;  

(iii) The type of dispute involved, including goods 
or services, insurance, credit, debt collection, or 
employment; 
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(iv)  The prevailing party; 
(v) Whether the consumer or employee was rep-
resented by an attorney;

(vi)  The date the company administering the arbitra-
tion received the demand for arbitration, the date 
the arbitrator was appointed, and the date of the 
arbitration’s disposition;

(vii) Whether the arbitration resulted in an in-person 
hearing; 

(viii) Whether the parties provided each other with any    
pre-hearing discovery; 

(ix)  The amount of the claim, the amount of the 
award, and any other relief granted, if any;  
(x) The name of the arbitrator, his or her total fee 
for the case, and the percentage of the arbitrator’s 
fee paid by each party; and

(xi)  The arbitrator’s professional affiliations.

(b) Information published pursuant to this title must be up-
dated at least quarterly, and made available to the public in 
a computer-searchable format, which shall be accessible at 
the website of the private company administering the arbitra-
tions, if any, and on paper upon request.  
(c) No private company shall have any liability for collecting, 
publishing, or distributing the information in accord with 
this section.

Section 3.  Confidentiality.  
This Title does not require disclosure of any information other 
than that set forth in Section 2.   

Section 4.  Enforcement.  
Any private person and any public enforce-
ment agency responsible for enforcing State 
law under this Title may bring suit for in-
junctive relief against an entity that violates 
these provisions, and may recover reason-
able attorney fees and other costs if an in-
junction or equivalent relief is awarded.   
Injunctive relief is the only relief available 
in a suit arising from failure to comply with 
this Title.  

Section 5.  Severability.  
Should a court decide that any provision of this act is unconsti-
tutional, preempted, or otherwise invalid, that provision shall be 
severed, and such a decision shall not affect the validity of the act 
other than the part severed.

Notes
Section 2—Requirements.   The requirements of this Title are 
designed to provide the state and the state’s residents with an 
overall picture of how disputes within its borders are resolved by 
private arbitrators.  This Title does not alter rules regarding arbi-
tration agreements between parties or regarding the confirmation 
of arbitration awards.

Section 3—Confidentiality.  Private information about a con-
sumer or employee shall remain confidential unless the parties 
agree otherwise.   

Section 4—Enforcement.  This Title allows for private enforce-
ment of its requirements.  The only remedy available under this 
Title, however, is injunctive relief, meaning arbitration providers 
will not be held liable for money damages related to any failure to 

abide by this Title’s disclosure requirements. 

Analysis of Title VI
California currently regulates arbitration administrators 

in a similar fashion to Title VI.136  Like California law, Title VI 
requires arbitration administrators (not the individual arbitrators) 
to disclose information about individual cases and their outcome, 
how frequently a business uses the same arbitration service pro-
vider, how long arbitrations take, how much arbitrators are paid, 
and who pays them.  

This provision would provide useful information to 
states considering adjusting their policies and enforcement efforts.  
Indeed, fairly recent events illustrate the importance of state over-
sight of private arbitration companies.  In 2009, the Minnesota 
attorney general filed a lawsuit against a major national private 
arbitration provider, the National Arbitration Forum (NAF).  The 
lawsuit arose from the close financial relationship between NAF 
and a large national debt collection law firm, along with NAF’s 
subsequent administration of thousands of consumer debt col-
lection arbitrations brought by the same law firm.  The lawsuit 
alleged, among other things, that NAF engaged in unfair and de-
ceptive practices by representing to the public that it provided 
an independent dispute resolution forum, when in fact NAF was 
financially intertwined with a party that had a substantial interest 
in many of its arbitrations, and NAF frequently advertised to cor-
porations that it provided a favorable forum for collection arbi-
trations.   The lawsuit resulted in a consent decree in which NAF 
agreed to terminate administering consumer arbitrations nation-
wide.  Disclosures such as those required by this Title help to 
expose this type of corruption among arbitration administrators. 

Title VI expressly authorizes pub-
lic enforcement agencies and private par-
ties seeking information under this Title to 
bring suit seeking injunctive relief.137  Even 
though Title VI serves a public purpose, 
states might not always know whether arbi-
tration providers are actually meeting Title 
VI’s requirements.  Therefore, this Title 
extends enforcement authority to persons 
such as consumers and employees partici-
pating in arbitrations, and journalists or 

others who interested in accessing data subject to the disclosure 
requirements of this Title. 

The FAA does not preempt reasonable state regulation 
of arbitration administrators like the American Arbitration Asso-
ciation as long as the regulation does not indirectly limit the en-
forceability of an arbitration provision.   Businesses might argue 
that this Title interferes with their FAA-protected right to require 
consumers and employees to resolve disputes through confiden-
tial proceedings.  However, this Title does not regulate arbitra-
tion agreements.  The parties are permitted to arbitrate before 
the forum of their choice.  Moreover, this requirement does not 
force the administrator to make public any materials that are the 
subject of that arbitration, or to otherwise implement procedures 
that would conflict with the “purposes of the FAA” as understood 
by the Supreme Court, but rather to provide data on the parties, 
the arbitrators, and the arbitration fee. 

TITLE VII: APPELLATE JURISDICTION
Section 1.   No jurisdiction over interlocutory appeals.  
Appellate courts shall not have jurisdiction to review a trial court’s 
interlocutory order denying a motion to compel arbitration or 
otherwise concluding that an arbitration agreement is unenforce-
able or does not cover a particular claim.  Appellate review of the 
denial of a motion to compel arbitration may be had after a final 

California currently 
regulates arbitration 
administrators in a 
similar fashion to 

Title VI.
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judgment has issued.  An interlocutory appeal shall be allowed if 
the trial court orders arbitration and dismisses the suit, or orders 
arbitration and stays the litigation.

Section 1—No interlocutory appeal.   Litigation about the 
enforceability of arbitration clauses is often expensive and pro-
longed.  This Title provides that parties shall have no right to 
appeal the denial of a motion to compel arbitration or other order 
concluding that an arbitration agreement is unenforceable or does 
not govern a particular dispute or claim until after the court has 
issued a final judgment in the dispute.   In doing so it prevents 
arbitration agreements from slowing employees’ or consumers’ ef-
forts to enforce their rights under state law. 

The defendant is not similarly prejudiced when an inter-
locutory appeal is taken from an order staying litigation pending 
arbitration, because it is the other party that is seeking relief.  In 
addition, in many cases it is not practical for the consumer or 
employee to proceed through arbitration because of the costs of 
arbitrating or the inability to bring class or collective claims, so 
that it is necessary for the consumer or employee to be able to ap-
peal the order on an interlocutory basis. 

Analysis of Title VII
The FAA does not preempt state law regarding  the procedures for 
litigating issues related to  arbitration.138  Thus, despite Section 
16 of the FAA that allows parties to appeal decisions denying 
motions to compel arbitration, some states already limit the 
right of interlocutory appeal in state courts.139  By limiting the 
appealability of denials of motions to compel arbitration, states 
can ensure that employees’ and consumers’ claims are resolved 
quickly as opposed to being delayed by prolonged litigation 
regarding the enforceability of an arbitration clause.

TITLE VIII: PREVENTING RESPONDENTS FROM IM-
PROPERLY DELAYING THE ARBITRATION PROCEED-
ING
Section 1.  Findings. The United States Supreme Court has held 
that the Federal Arbitration Act generally protects parties’ right 
to enter into private agreements to resolve their private disputes 
expeditiously.  That goal is frustrated if a 
party imposes an arbitration requirement 
on consumers or employees but, then us-
ing the procedures of the arbitration ad-
ministrator chosen by that party, prevents 
the arbitration proceeding from going 
forward in an expeditious manner.  In par-
ticular, when the entity that requires arbi-
tration refuses to pay its required share of 
the expenses of arbitration, too often the 
consumer or employee is prevented from 
going to court and also prevented from having a speedy arbitra-
tion hearing.  This conduct amounts to a breach of the arbitration 
agreement and should be grounds for the consumer or employee 
to bring her claim in court.  However, arbitration administrators 
are often slow to enforce their own rules.  This Title regulates ad-
ministrators to ensure that they arbitrate disputes efficiently and 
speedily. 

Section 2.  Covered arbitration administrators. 
This Title applies to all arbitration administrators that have ad-
ministrated, in this State, three or more arbitrations brought by a 
consumer or employee over the past 12 months. 

Section 3.  Requirements to ensure expeditious dispute resolu-
tion. 
This section applies if a forced arbitration agreement, whether 
expressly or through incorporation of the rules of the arbitration 
administrator, requires that in a case brought by an employer or 
consumer, the respondent must pay certain fees or costs before 
the arbitration proceeding can proceed.  In that case, if those fees 
or costs are not paid within 7 days after those fees are due, the 
arbitration administer must: 

(a) Begin administering the arbitration, by scheduling a 
hearing date, notwithstanding the respondent’s failure to pay 
required fees;  or
(b) Within 10 after the fees are due, refuse to administer the 
arbitration, and provide the consumer or employee with a 
letter explaining that the administrator will not administrate 
the arbitration, and expressly stating that the “arbitration fo-
rum designated by the parties is unavailable to resolve this 
dispute.”

Section 4. Requirements to prevent pending cases from being 
improperly suspended.
This section applies if a forced arbitration agreement, whether 
expressly or through incorporation of the rules of the arbitration 
administrator, requires that in a case brought by an employer or 
consumer, the respondent must pay certain fees or costs during 
the pendency of an arbitration proceeding.  In that case, if those 
fees or costs are not paid within 7 days after the fees are due, the 
arbitrator must: 

(a) Continue the administering the arbitration proceeding  
notwithstanding the respondent’s failure to pay required 
fees;  or

(b) Within 10 days after the fees are due, issue a final award 
for the consumer or employee that provides all relief re-
quested by the consumer or employee.  If the consumer or 
employee has not expressly set out the amount of monetary 
damages demanded, the arbitrator may either issue an award 
on liability alone and allow a court enforcing the award to 
decide damages or may hold its own hearing on monetary 

damages within one week following the 
issuance of the final award concerning li-
ability. 

Section 5.  Disclosure requirements. 
Administrators covered by this Title shall 
publicly report the following, as appli-
cable, and updated quarterly on the ad-
ministrators publicly-accessible website 
for any arbitration demanded by a con-
sumer or employee: when each arbitration 

demand was made, when each demand for payment of costs and 
fees is made, the date the respondent paid all fees and costs re-
quested, when a hearing, either live or on the papers, was held, 
when the award was issued, when the arbitration administrator 
provided a letter indicating the arbitration would not proceed, 
and when an arbitration proceeding was terminated for lack of 
payment and an a resulting award is made to the consumer or 
employee.

Section 6.  Enforcement.
The provisions of this Title shall be enforceable through an action 
seeking declaratory or injunctive relief by the Attorney General or 
any employee or consumer aggrieved by an administrator’s failure 
to comply with this Title.  

The FAA does not pre-
empt state law regard-
ing the procedures for 
litigating issues related  

to  arbitration.
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Section 7.  Administrator’s Right to Collect Fees. 
Whenever an arbitration agreement or the arbitration adminis-
trator’s rules incorporated into that agreement require that the 
respondent pay fees or costs to the arbitrator or arbitration ad-
ministrator, the arbitrator and administrator are third-party ben-
eficiaries of the agreement to pay fees or costs.  If the administra-
tor administers an arbitration and an arbitrator proceeds with an 
arbitration notwithstanding the respondent’s failure to pay fees 
or costs pursuant to Section 3(a) or 4(a) of this Title, then the 
administrator may pursue a breach of contract action against the 
respondent under State law to collect those fees or costs. 

Notes
Section 1—Legislative findings.  The legislative findings for this 
Title identify “stalled” arbitration proceedings as one of the most 
serious impediments many consumers and employees face in 
achieving redress in individual arbitrations.  However, consistent 
with the focus of this Title, which regulates arbitration adminis-
trators and not the respondents in arbitration proceedings, the 
findings point out that at bottom prolonged dispute resolution in 
arbitration arises because arbitrators and arbitration providers fail 
to enforce their own rules.140 

Section 2—Covered arbitration administrators.  Like Title VI, 
this Title does not cover every private arbitration administrator.  
In this way, the Title avoids the critique that it effectively imposes 
requirements on private arbitration agreements.  In theory, there 
is nothing to prevent a business from designating an arbitration 
administrator that is not covered by this Title.  

Sections 3 & 4—Requirements.  Sections 3 and 4 provide ar-
bitration administrators with two different options when a re-
spondent fails to pay fees required by the administrator’s rules 
or demanded by the administrator.  First, the administrator may 
administer the arbitration promptly and in accordance with its 
normal procedures.  Second, under Section 3, the administrator 
may refuse to administer the arbitration and provide the employ-
ee or consumer with a letter stating that the forum is unavailable 
and thereby entitling the employee or consumer to file her claims 
in a public forum. Under Section 4, in the event the arbitration 
proceeding has already initiated, instead of asking the consumer 
or employee to start all over again in court, the provision provides 
that an award will be issued in the consumer’s or employee’s favor 
if the defendant fails to properly participate in the proceeding.  
Note that Section 3 addresses the common problem, particularly 
in AAA arbitrations, of respondents failing to pay or delaying in 
paying fees required to initiate the arbitration.  Section 4 address-
es a much less common problem, but a problem that could arise 
if arbitration administrators sought to evade the requirements 
of Section 3 by initiating the arbitration but then terminating it 
while it is pending before the arbitrator because of a failure to pay 
fees or costs. 

Section 5—Disclosure requirements. To ensure that adminis-
trators are following the requirements of Sections 3 and 4, and to 
provide the state with information relevant to enforcement pro-
ceedings under Section 6, arbitration administrators are required 
to provide public disclosures regarding their compliance with this 
Title. 

Section 6—Enforcement.  Like Title VI, this Title is enforceable 
either through a public enforcement action brought by the state 
or by an aggrieved consumer or employee. 

Section 7—Administrator’s Right to Collect Fees.  In recogni-

tion of the financial costs imposed on arbitration administrators 
that proceed with arbitrations even when the respondent does not 
pay fees, the Title creates a cause of action for administrators to 
recover fees.  Not only does this section incentivize respondents 
to pay fees on time, but it also provides further support for the ar-
gument that this Title is not preempted.  By allowing arbitration 
providers to recover fees, the Title implicitly signals its approval of 
arbitration proceedings and provides a mechanism to allow those 
proceedings to proceed according to the parties’ agreement and 
the ideals of efficient and speedy dispute resolution even when the 
respondent has not complied with payment terms. 

Analysis of Title VIII
 This Title avoids any potential conflict with the FAA by 
regulating arbitration administrators and not arbitration agree-
ments.  On its face, a rule targeting employers and other busi-
nesses that breach the terms of their arbitration agreements by 
failing to pay fees in a timely fashion—and thus delaying the ar-
bitration proceeding—would not appear to be preempted by the 
FAA.  After all, this conduct patently contravenes the ideals of 
“efficient and speedy” dispute resolution protected by the FAA as 
set out in Concepcion.  

However, businesses might argue that such a rule would 
infringe the parties’ federal right to delegate questions regarding 
the conduct of the arbitration to the arbitrator.141  In general, 
courts hold that even if an arbitration agreement does not ex-
pressly delegate this question to the arbitrator, it is presumptively 
delegated to the arbitrator.  Thus, when it is not clear whether a 
party has actually violated the forum’s rules142 or when it appears 
that the arbitrator has (or will) come to its own determination 
of whether the party has violated the rules and what the conse-
quences of that violation should be,143 the court will generally 
defer to the arbitrator.

This Title avoids this counterargument entirely because 
it regulates arbitration administrators to ensure that they enforce 
their own rules effectively.  However, nothing in this Title requires 
businesses to designate arbitration administrators that are subject 
to this Title or to specify certain arbitral rules or procedures in 
the arbitration agreement.  Furthermore, nothing in this Title 
requires arbitration administrators to alter their rules.  All that 
this Title requires is that arbitration providers enforce their rules 
according to their terms.  

Furthermore, consistent with the general principle of 
federal law that arbitrators presumptively have the discretion to 
rule on matters regarding arbitral procedures, the Title allows the 
arbitrator either to refuse to administer an arbitration or to move 
forward with the arbitration, and to facilitate the possibility of 
the latter choice, provides the administrator with a meaningful 
mechanism to recovering fees.  In this way, Title VIII not only 
fosters arbitration proceedings that are “efficient and speedy,”144 
but also avoids treating arbitration proceedings with disfavor rela-
tive to judicial or administrative proceedings.145
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We filed a YoYo car sale case against a car dealer where dealer 
kept the down payment and repo’d the car.  Car dealer hires a 
known automobile dealer defense firm who for the first time 
provides my client with a copy the arbitration agreement she 
signed right before discovery is due.  I don’t think we can 
win against it, so I call the other attorney and we agree to 
file a joint motion to stay the case compel arbitration to save 
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rules.  AAA takes approximately 90 days before contacting 
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previously approved with AAA and does not pay the fees so 
case gets dismissed—another couple of months.  We file a 
motion with the Court to lift the stay and deem arbitration 
waived.  Court sets it for a hearing a month and a half out.  
Shortly before hearing, dealer pays the $250.00 to get AAA 
to approve the Arbitration and gets a letter from them saying 
they will now agree to hear cases involving the dealer.  Court 
denies our motion and makes us start over from the begin-
ning after almost a Year has passed!
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arbitrator to decide); Omar v. Ralphs Grocery Co., 13 Cal. Rptr. 3d 562, 
568 (Ct. App. 2004) (“[W]here the delay is unrelated to the litigation 
process, it is improper for the judge to decide this issue.” (citation omit-
ted)).
143  Lifescan, Inc. v. Premier Diabetic Services, Inc., 363 F.3d 1010 
(9th Cir. 2004).
144  Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 221 (1985).  
145  AT&T Mobility L.L.C v. Concepcion, 131 S. Ct. 1740 (2011).  
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NATIONAL CONSUMER LAW CENTER’S MODEL STATE CONSUMER & EMPLOYEE JUSTICE ENFORCEMENT ACT

DEFINITION OF TERMS

[Note:  States will likely need to define other terms used throughout the Act (including, for example, “consumer”), but because many 
states already include such definitions in their employee and consumer protection statutes, the Model Act does not provide such defini-
tions here.  Furthermore, some terms used throughout the Act will be inappropriate for certain states’ statutory schemes.  As just one 
example, the term “civil penalties” might not be appropriate in some states that impose “fines” or “sanctions.”]

Forced arbitration agreement is an agreement to subject disputes between the parties to a binding dispute resolution procedure separate 
from federal or state judicial or administrative process if such agreement (1) is a condition of entering into a relationship with the party 
that presented the agreement or is presented in such a way that a reasonable person would consider it to be a condition of entering into 
a relationship with the party that presented it; and (2) was not negotiated by a labor union through collective bargaining; pursuant to 
this definition, for a consumer and employment contract an arbitration agreement is a “condition of entering into a relationship” with a 
business if the business retaliates against the consumer or employee for failing to assent to the agreement or if the consumer or employee 
reasonably fears that the business would retaliate against the consumer or employee for failing to assent to the agreement.   The right to 
“opt-out” of the agreement at a later time does not affect or alter the agreement’s status as a “forced arbitration agreement.”

Employee is, for the purpose of this Act, any person employed by another as defined by state law, and any person who is not classified 
by a business as an employee but who claims to be an employee and whose claims against the purported employer relate to this alleged 
misclassification. 

TITLE I: DELEGATION OF STATE ENFORCEMENT AUTHORITY

Section 1.  Findings.  
Limits on the availability of public enforcement resources have deleterious effects on the marketplace by allowing abuses targeting 
consumers and workers to persist unprosecuted.  To ensure the robust enforcement of [designated State consumer and worker protection 
statutes], while simultaneously minimizing the outlay of scarce State funds, this Title provides for private attorneys general to represent 
the State’s enforcement interests in certain contexts in which the State does not have the means to enforce fully state consumer and 
worker protections.  

Section 2.  Civil penalties.  
Unless State law provides a different amount as the civil penalty recoverable by the State for violations of [designated State consumer and 
worker protection statutes], a person who commits a violation of such State consumer or worker protection laws shall be subject to a civil 
penalty not to exceed $5,000 per violation. 

Section 3.  Private attorney general suits:
(a) A person may initiate on behalf of the State an action alleging violations of [designated State consumer and worker protection 

statutes] to recover civil penalties on behalf of the State and to seek injunctive, declaratory, or other equitable relief that the 
State would itself be entitled to seek; 

(b)  In initiating an action under this Title, a person may allege multiple violations that have affected different consumers or em-
ployees, as long as those violations are of a sufficiently similar kind that they can be efficiently managed in a single action; 

(c) For the purpose of encouraging the enforcement of public protections, a court may award a person who initiates a claim under 
this Title an incentive award of up to twenty-five (25) percent of the total monetary recovery if that person pursues the action 
to final judgment as the prevailing party, or up to ten (10) percent of the total recovery if the state intervenes in the action and 
pursues it to final judgment as the prevailing party, including after settlement.  In deciding an appropriate incentive award, a 
court shall consider the complexity of the case, the resources dedicated to prosecuting the case, whether the private attorney 
general obtained equitable relief on behalf of the state, and the extent of such relief, and the importance of the case as measured 
by the extent of actual damages caused by the wrongdoing to consumers or employees; and

(d) When a private attorney general or the State prevails in an action originally brought under this Title, the private attorney gen-
eral and the State each shall be entitled to attorney fees and costs, as reasonable based on their participation in the action.   

Section 4.  State’s opportunity to intervene and proceed with the action.  
A person initiating an action under this Title shall serve a copy of the complaint and a letter describing the action on the State Attorney 
General, at which point the action shall be stayed for thirty (30) days.  The State may intervene in the action and proceed with any and 
all claims in the action:  

(a)  As of right within the thirty-day stay; or
(b)  For good cause, as determined by the court, after the expiration of the thirty-day stay. 

Section 5.  Discovery. 
Whether or not the State proceeds with the action, upon a showing by the State that certain actions of discovery by the person initiating 
the action would interfere with the State’s investigation or prosecution of a criminal or civil matter arising out of the same facts, the court 

APPENDIX 
MODEL TEXT WITHOUT COMMENTARY
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may stay such discovery for a period of not more than 60 days. Such a showing shall be conducted in camera. The court may extend the 
60-day period upon a further showing in camera that the State has pursued the criminal or civil investigation or proceedings with rea-
sonable diligence and any proposed discovery in the action will interfere with the ongoing criminal or civil investigation or proceedings.

Section 6.  Prohibition of duplicative actions.  
No action may be brought by a private party acting pursuant to this Title for any violations already alleged as the basis for an action 
brought by the State, or by another private party pursuant to this Title, and no action may be brought by the State for any violations 
already alleged as the basis for an action brought by a private party pursuant to this Title.  Furthermore, when a person initiates an action 
under this Title, no person other than the State may intervene or bring a related action under this Title based on the facts underlying 
the pending action.  

Section 7.  Settlement.  
The court in which the action is filed shall review and approve any proposed settlement of an action brought under this Title to ensure 
that the settlement provisions are reasonable in light of State law.  The court shall also ensure that any incentive fees and attorney fees or 
costs included in a settlement are reasonable and that the private attorney general does not recover, as an incentive payment, more than 
twenty-five (25) percent of the recovery remitted to the State under the proposed settlement.  The proposed settlement shall be submit-
ted to the State Attorney General at the same time that it is submitted to the court.  If the State Attorney General opposes the settlement 
and expresses such opposition by filing a motion with the Court, the Court must decline approval of the settlement.  

Section 8.  Limitations on State actions initiated by a private party.  
(a) The State may dismiss any action in which it decides to intervene under Section 4 of this Title notwithstanding the objections 

of the person who initiated the action.
(b) The State may settle any action in which it decides to intervene under Section 4 of this Title notwithstanding the objections of 

the person who initiated the action.

Section 9.  Res judicata.  
Notwithstanding any other provision of law, an action initiated by a private person under this Title shall not bar that person or any other 
individual from filing a private action based on the same nucleus of operative facts, nor shall a prior private action based on the same 
nucleus of operative facts bar an action under this Title.

Section 10.  Relationship to forced arbitration.  
Actions under this Title are prosecuted on behalf of the State and not an individual, and forced arbitration agreements between private 
parties do not apply to actions under this Title.  No contract shall waive or limit a private party’s right to act as a private attorney general 
under this Title by waiving that party’s right to bring such an action in a public forum or by preventing the party from being able to 
bring an action alleging multiple violations committed against multiple consumers or employees pursuant to Section 3(b) of this Title. 

Section 11.  Severability. 
If any provision of this Title or the application thereof to any person or circumstance is held invalid, such invalidity shall not affect other 
provisions or applications of the Title that can be given effect without the invalid provision or application, and to this end the provisions 
of this Title are declared to be severable.  

TITLE II: CONDITIONS ON PERSONS DOING BUSINESS WITH THE STATE

Section 1.  Findings.  
To ensure that the State spends its limited funds in the most efficient manner possible, this Title prohibits the State from doing business 
with persons that form or enforce forced arbitration agreements with their consumers or employees.  The secret nature of forced arbitra-
tion agreements between persons doing business with the State and their consumers or employees undermines the efficient management 
of State funds in the following ways:

(a) It prevents the State from learning whether goods or services provided by persons doing business with the State are the subject 
of consumer grievances concerning the quality of the good or service or whether the employees producing such goods or pro-
viding such services complain of unfair and illegal treatment that might interfere with the quality of the good or service; 

(b) It obscures the extent to which persons doing business with the State violate the legal rights of their consumers or employees, 
and therefore whether such persons are breaching their obligations to the State or concealing from public scrutiny conduct that 
interferes with the quality of a good or service provided to the State; and

(c) It obscures the extent to which persons doing business with the State might be destabilized by the person’s conduct as to con-
sumers or its employees—such destabilization increases the likelihood that such person will defraud the State or be unable to 
perform under a contract with the State. 

Section 2.  Definition of “doing business with the State.”  
A person “does business with the State” when it or any of its subsidiaries or parent entities receives State funds exceeding $100,000 in 
exchange for goods or services provided to the State or a third party.  Persons “doing business with the State” include but are not limited 
to persons performing public work on State contracts, merchants of goods or services purchased by the State, and persons providing 
services to third parties in exchange for funds provided directly from the State.  
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Section 3.  Prohibition against the State doing business with persons that form or enforce forced arbitration agreements.  
(a) The State shall not do business with any person or any of its parent entities or subsidiaries if that person includes forced arbitration 
clauses in any of its contracts with consumers or employees, unless one-hundred-eighty (180) days before doing business with the State, 
the person or its parent entity or subsidiary provides reasonable notice to its consumers or employees that it will cease enforcing arbitra-
tion clauses in consumer or employment contracts if such clauses exist in consumer or employment contracts. 
(b) The State shall not do business with any person or any of its parent entities or subsidiaries if that person or any of its parent entities 
or subsidiaries enforces forced arbitration agreements against any of its employees or consumers. 

Section 4.  Enforcement.  
(a) Before doing business with any person, the State agency representing the State in the business relationship shall confirm that such 
person, its parent entities, and its subsidiaries do not form or enforce forced arbitration agreements with consumers or employees and 
shall ensure, when appropriate, that a contract between the State and the person includes a provision prohibiting that person, its parent 
entities, and its subsidiaries from forming or enforcing forced arbitration agreements.  Under this provision, a person or its parent enti-
ties or subsidiaries forms forced arbitration clauses in its contracts with consumers or employees if current contracts with consumers or 
employees include forced arbitration clauses, unless, one-hundred-eighty (180) days before doing business with the State, the person or 
its parent entity or subsidiary provides reasonable notice to its consumers or employees that it will cease enforcing arbitration clauses in 
consumer or employment contracts.
(b) If the State Attorney General, after giving a person doing business with the State notice and an opportunity to be heard, concludes 
that such person has violated the provisions of Section 3, the State Attorney General shall notify all State agencies doing business with 
the person about the violation and can seek actual damages owed to the State caused by such violation.  
(c) If a State agency receives notice from the State Attorney General that a person with whom the agency does business has violated the 
provisions of Section 3, the agency shall terminate its business dealings with such person as soon as practical.

Section 5.  Severability. 
If any provision of this Title or the application thereof to any person or circumstance is held invalid, such invalidity shall not affect other 
provisions or applications of the Title that can be given effect without the invalid provision or application, and to this end the provisions 
of this Title are declared to be severable. 

TITLE III: CLEAR NOTICE AND SINGLE DOCUMENT RULE

Section 1.  Findings.  
Obscure and overly complex language in consumer and employment contracts interferes with employees’ and consumers’ ability to pro-
vide meaningful assent to their consumer and employment contracts.  To ensure that private parties comprehend the material terms of 
the consumer and employment contracts into which they enter, this Title requires that merchants and employers in designated forms of 
contracts adequately disclose terms and condition.  

Section 2.  Coverage.  
This Title applies to contracts of the categories set out in Section 3 formed after this Title’s effective date that meet any one of the fol-
lowing three criteria:
(a) An employment or consumer contract not written in plain language that an average consumer or employee would understand;
(b)An employment or consumer contract not written in the language in which the transaction was conducted, unless it can be proven 
that fewer than ten percent (10%) of the entity’s transactions are conducted in that language; or
(c) If a consumer contract, all of the material terms are not found in a single document. 

Section 3.  Categories of contracts covered. 
[TO BE FILLED IN BY EACH STATE] 

Section 4.  Rights when a covered contract is non-conforming.  
A consumer or employee may seek a court order reforming any contract covered by Section 2.  Such reformed agreement shall reflect 
the understanding of the parties, and the court may exclude terms not written in plain English, not written in the language in which the 
transaction was conducted, or found in a separate document.

Section 5.  Pre-existing rules.  
This Title shall be applied in conjunction with pre-existing rules regarding contract formation, including rules regarding reasonable 
notice and the conduct a consumer or employee must manifest in order to assent to an agreement.

TITLE IV: UNCONSCIONABLE TERMS IN STANDARD FORM CONTRACTS

Section 1.  Findings.   
The inclusion of unconscionable terms in standard form contracts regarding dispute resolution is unfair not only because any resulting 
dispute resolution proceeding is unfair to the party forced to agree to the unconscionable terms, but also because the unconscionable 
terms discourage valid claims.  Furthermore, when the provisions are challenged, courts may simply strike the unconscionable terms 
but enforce the remainder of the agreement regarding dispute resolution.  As a result, businesses have little incentive not to include 
these terms.  Furthermore, because this Title governs form contracts, it is unlikely that there is any meeting of the minds over a dispute-
resolution agreement that does not include severed unconscionable terms. 
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Section 2.   Unconscionable terms. 
There is a rebuttable presumption that the following contractual terms are substantively unconscionable when included in a standard 
form contract to which only one of the parties to the contract is an individual and that individual does not draft the contract:
(a) A requirement that resolution of legal claims take place in an inconvenient venue.  An inconvenient venue is defined for State law 
claims as a place other than the county where the individual resides or the contract was consummated, and for federal law claims as a 
place other than the federal judicial district where the individual resides or the contract was consummated; 
(b) A waiver of the individual’s right to assert claims or seek remedies provided by State or federal statute; 
(c) A waiver of the individual’s right to seek punitive damages as provided by law;
(d) A requirement that the individual bring an action prior to the expiration of the applicable statute of limitations;
(e) A requirement that the individual pay fees and costs to bring a legal claim substantially in excess of the fees and costs that this State’s 
courts require to bring such a State law claim or that federal courts require to bring such a federal law claim. 

Section 3.  Relation to common law and the Uniform Commercial Code.  
In determining whether the terms described in Section 2 are unenforceable, a court shall consider the principles that normally guide 
courts in this State in determining whether unconscionable terms are enforceable.  Additionally, the common law and Uniform Com-
mercial Code shall guide courts in determining the enforceability of unfair terms not specifically identified in Section 2. 

Section 4.  Severability. 
There is a rebuttable presumption that unconscionable terms in form contracts are not severable from the agreements in which they are 
situated, thus rendering the entire agreement unenforceable.  In determining whether this presumption has been rebutted courts should 
consider general state law principles regarding the severability of unenforceable terms. 

Section 5.  Unfair and deceptive act and practice.   
It is an unfair and deceptive practice in violation of [the State deceptive practices statute] to include one of the presumptively-unconscio-
nable terms identified in Section 2 in a standard form contract to which only one of the parties to the contract is an individual and that 
individual does not draft the contact. Notwithstanding any other state laws to the contrary, a party who prevails in a claim under this 
Section shall be entitled to $1,000 in statutory damages per violation.  Additionally, such an action may be maintained by an employee 
against her employer whether or not [the State deceptive practices statute] otherwise allows for such claims. 

TITLE V: PROHIBITION OF FORCED ARBITRATION CLAUSES UNDER STATE LAW

Section 1.  Findings.  
Forced arbitration agreements covering consumers and employees are contrary to the established public policy of this State.  Because 
employees and consumers are forced to assent to these agreements as a condition of being an employee or consumer before any dispute 
has arisen with the employer or merchant, these agreements do not offer employees and consumers a meaningful choice about how to 
resolve their disputes with the employer or merchant.  In addition, forced arbitration agreements prevent employees and consumers 
from effectively vindicating their rights under State law.  For these reasons, except when inconsistent with federal law, the State prohibits 
the formation and enforcement of forced arbitration agreements in employment and consumer contracts. 

Section 2.  Prohibition of arbitration clauses in insurance agreements.  
A forced arbitration agreement within or part of any written contract for insurance with a consumer or other written agreement involv-
ing the offering of insurance to a consumer is invalid, unenforceable, and void.  Any such arbitration agreement shall be considered 
severable, and all other provisions of the contract for insurance shall remain in effect and given full force.

Section 3.  Prohibition of arbitration clauses in employment contracts for workers exempted from the Federal Arbitration Act.  
A forced arbitration agreement within or part of any written contract of employment of seamen, railroad employees, or any oth-
er class of workers engaged in foreign or interstate commerce is unenforceable and void.  Any such arbitration agreement 
shall be considered severable, and all other provisions of the employment contract shall remain in effect and given full force. 

Section 4.  Prohibition of arbitration clauses that are not governed by federal law.  
Any forced arbitration agreement, or portion thereof, in an employment or consumer contract is invalid, unenforceable, and void, when 
the enforceability of such arbitration agreement, or the portion at issue, is governed by State law.  Any such arbitration agreement shall 
be considered severable, and all other provisions of the employment contract shall remain in effect and given full force.

Section 5.  Severability. 
If any provision of this Title or the application thereof to any person or circumstance is held invalid, such invalidity shall not affect other 
provisions or applications of the Title that can be given effect without the invalid provision or application, and to this end the provisions 
of this Title are declared to be severable. 

TITLE VI: DATA DISCLOSURE REQUIREMENTS FOR ARBITRATION ADMINISTRATORS

Section 1.  Findings.  
Unlike administrative or judicial proceedings, arbitration proceedings regarding consumer and employment claims are not public.  The 
lack of public information regarding these proceedings interferes with the State’s ability to monitor arbitration administrators to ensure 
that they comply with basic principles of fairness and impartiality. 
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Section 2.  Requirements.
(a)  Any private company that administers five or more arbitrations a year in this State involving a consumer or employee shall collect 
and publish the following information about each of its arbitrations for at least five years after the arbitration has completed:

(i)     The names of the parties to the arbitration;
(ii)    The party that filed the arbitration claim; 
(iii)   The type of dispute involved, including goods or services, insurance, credit, debt collection, or employment; 
(iv)   The prevailing party;
(v)    Whether the consumer or employee was represented by an attorney;
(vi)   The date the company administering the arbitration received the demand for arbitration, the date the arbitrator was appoint 

  ed, and the date of the arbitration’s disposition;
(vii)  Whether the arbitration resulted in an in-person hearing; 
(viii) Whether the parties provided each other with any pre-hearing discovery; 
(ix)   The amount of the claim, the amount of the award, and any other relief granted, if any; 
(x)    The name of the arbitrator, his or her total fee for the case, and the percentage of the arbitrator’s fee paid by each party; and
(xi)   The arbitrator’s professional affiliations.

(b)   Information published pursuant to this title must be updated at least quarterly, and made available to the public in a computer-
searchable format, which shall be accessible at the website of the private company administering the arbitrations, if any, and on paper 
upon request.  
(c) No private company shall have any liability for collecting, publishing, or distributing the information in accord with this section.

Section 3.  Confidentiality.  
This Title does not require disclosure of any information other than that set forth in Section 2.   

Section 4.  Enforcement.  
Any private person and any public enforcement agency responsible for enforcing State law under this Title may bring suit for injunctive 
relief against an entity that violates these provisions, and may recover reasonable attorney fees and other costs if an injunction or equiva-
lent relief is awarded.   Injunctive relief is the only relief available in a suit arising from failure to comply with this Title.  

Section 5.  Severability.  
Should a court decide that any provision of this act is unconstitutional, preempted, or otherwise invalid, that provision shall be severed, 
and such a decision shall not affect the validity of the act other than the part severed.

TITLE VII:  APPELLATE JURISDICTION

Section 1.   No jurisdiction over interlocutory appeals.  
Appellate courts shall not have jurisdiction to review a trial court’s interlocutory order denying a motion to compel arbitration or oth-
erwise concluding that an arbitration agreement is unenforceable or does not cover a particular claim.  Appellate review of the denial of 
a motion to compel arbitration may be had after a final judgment has issued.  An interlocutory appeal shall be allowed if the trial court 
orders arbitration and dismisses the suit, or orders arbitration and stays the litigation.

TITLE VIII: PREVENTING RESPONDENTS FROM IMPROPERLY DELAYING THE ARBITRATION PROCEEDING

Section 1.  Findings. The United States Supreme Court has held that the Federal Arbitration Act generally protects parties’ right to 
enter into private agreements to resolve their private disputes expeditiously.  That goal is frustrated if a party imposes an arbitration 
requirement on consumers or employees but, then using the procedures of the arbitration administrator chosen by that party, prevents 
the arbitration proceeding from going forward in an expeditious manner.  In particular, when the entity that requires arbitration refuses 
to pay its required share of the expenses of arbitration, too often the consumer or employee is prevented from going to court and also 
prevented from having a speedy arbitration hearing.  This conduct amounts to a breach of the arbitration agreement and should be 
grounds for the consumer or employee to bring her claim in court.  However, arbitration administrators are often slow to enforce their 
own rules.  This Title regulates administrators to ensure that they arbitrate disputes efficiently and speedily. 

Section 2.  Covered arbitration administrators. 
This Title applies to all arbitration administrators that have administrated, in this State, three or more arbitrations brought by a con-
sumer or employee over the past 12 months. 

Section 3.  Requirements to ensure expeditious dispute resolution. 
This section applies if a forced arbitration agreement, whether expressly or through incorporation of the rules of the arbitration admin-
istrator, requires that in a case brought by an employer or consumer, the respondent must pay certain fees or costs before the arbitration 
proceeding can proceed.  In that case, if those fees or costs are not paid within 7 days after those fees are due, the arbitration administer 
must: 

(a) Begin administering the arbitration, by scheduling a hearing date, notwithstanding the respondent’s failure to pay required 
fees;  or

(b) Within 10 after the fees are due, refuse to administer the arbitration, and provide the consumer or employee with a letter 
explaining that the administrator will not administrate the arbitration, and expressly stating that the “arbitration forum des-
ignated by the parties is unavailable to resolve this dispute.”
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Section 4. Requirements to prevent pending cases from being improperly suspended.
This section applies if a forced arbitration agreement, whether expressly or through incorporation of the rules of the arbitration admin-
istrator, requires that in a case brought by an employer or consumer, the respondent must pay certain fees or costs during the pendency 
of an arbitration proceeding.  In that case, if those fees or costs are not paid within 7 days after the fees are due, the arbitrator must: 

(a) Continue the administering the arbitration proceeding  notwithstanding the respondent’s failure to pay required fees;  
or

(b) Within 10 days after the fees are due, issue a final award for the consumer or employee that provides all relief re-
quested by the consumer or employee.  If the consumer or employee has not expressly set out the amount of monetary 
damages demanded, the arbitrator may either issue an award on liability alone and allow a court enforcing the award 
to decide damages or may hold its own hearing on monetary damages within one week following the issuance of the 
final award concerning liability. 

Section 5.  Disclosure requirements. 
Administrators covered by this Title shall publicly report the following, as applicable, and updated quarterly on the administrators 
publicly-accessible website for any arbitration demanded by a consumer or employee: when each arbitration demand was made, when 
each demand for payment of costs and fees is made, the date the respondent paid all fees and costs requested, when a hearing, either live 
or on the papers, was held, when the award was issued, when the arbitration administrator provided a letter indicating the arbitration 
would not proceed, and when an arbitration proceeding was terminated for lack of payment and an a resulting award is made to the 
consumer or employee.

Section 6.  Enforcement.
The provisions of this Title shall be enforceable through an action seeking declaratory or injunctive relief by the Attorney General or any 
employee or consumer aggrieved by an administrator’s failure to comply with this Title.  

Section 7.  Administrator’s Right to Collect Fees. 
Whenever an arbitration agreement or the arbitration administrator’s rules incorporated into that agreement require that the respondent 
pay fees or costs to the arbitrator or arbitration administrator, the arbitrator and administrator are third-party beneficiaries of the agree-
ment to pay fees or costs.  If the administrator administers an arbitration and an arbitrator proceeds with an arbitration notwithstanding 
the respondent’s failure to pay fees or costs pursuant to Section 3(a) or 4(a) of this Title, then the administrator may pursue a breach of 
contract action against the respondent under State law to collect those fees or costs. 


