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Introduction
While working as a security guard in Kansas City, MO, Elliot Clark received a phone call 

from his daughter telling him his wife had fallen in the backyard of their house.1 She had bro-
ken her ankle in two places, requiring two pins and a metal plate. Mrs. Clark was working for 
JC Penney and fell three days before becoming eligible to receive full health benefits. She ended 
up being out of work for almost eight months. Mr. Clark, a Vietnam veteran and father of two, 
quickly found himself responsible for all of the day-to-day expenses, as well as a $25,000 hospital 
bill. When, at the end of the month, he could not make ends meet, he went to the bank to get a 
loan, but was told he did not qualify. 

Feeling as though he was out of options, Mr. Clark approached a payday lender to borrow 
$500. He still struggled to keep up with it all. He recalls “taking one step forward, then two steps 
back.” Mr. Clark ended up borrowing five payday loans for a total of $2500. It took Mr. Clark 
over five and a half years to pay the loans off. In the end, he ended up paying more than $55,000 
in interest and fees – twenty-two times the original principal of the loan. 
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When Trudy Robideau faced an $800 car repair and had 
no way to pay for it, she, like Mr. Clark, turned desperately to 
a payday loan.2 When the loan came due, Robideau could not 
afford to repay it; the lender offered to renew it, but only if Rob-
ideau was willing to pay a fee on top of the fee she already paid to 
receive the loan in the first place. She decided to “renew” the loan, 
meaning she paid the fee instead of repaying the principal balance 
of the loan. Robideau continued doing this until she was eventu-
ally borrowing from other payday lenders to repay the $800. That 
car repair ultimately cost Robideau thousands of dollars. 

Raymond Chaney’s story is similar. He borrowed $400 
for car repairs, and when he could not afford to pay it back, he re-
newed his loan several times, not much different from Robideau.3 
Caught in the cycle, Chaney borrowed $3000, but owed close to 
$12,000 with fees and interest. 
Mr. Clark, Ms. Robideau, and Mr. Chaney all found themselves 
trapped by payday loans.
  There are many advertisements for these loans such as: 
“Get up to $1000 as soon as tomorrow!;”  “$100-$1000 ap-
proved in two minutes!;” “bad credit OK.” The loans can seem 
like an optimal idea in a desperate situation and can quickly 
resolve necessary and unexpected expenses. However, the loans 
can also have unintended consequences, even for the most well- 
intentioned borrowers. For that reason, the loans are not with-
out controversy, as consumer watchdog groups and federal agen-
cies view the potential negative consequences as far outweighing 
the potential positive aspects. This led the Consumer Financial 
Protection Bureau (CFPB) to issue proposed regulations in June 
2016 as a way of combatting harmful practices related to the 
payday lending industry. 

This article analyzes the CFPB’s proposed regulations 
in the context of the historical background of the industry, ap-
plicable federal and state legislation, and other relevant legal 
authority. The first section provides background on the payday 
lending industry and today’s prevalence of payday lending. The 
second section analyzes the CFPB’s 2016 proposed regulations, 
including its authority to promulgate the rules and the central 
components of the rules. The third section examines the argu-
ments for and against payday lending, including reaction to the 
proposed regulations and an evaluation of whether national 
regulation is appropriate.  

Background
What is a payday loan?

Payday loans are small amounts of money lent to bor-
rowers for a short period of time with high interest rates and fees, 
not secured by any collateral.4  The amount of the loan is typically 
small, ranging from as little as $100, with some lenders lending 
up to $1000. The average loan is $375.5

The fee ranges from $10 to $30 for each $100 borrowed, 
according to the CFPB. While some de-
scribe the fee as an interest rate, it is typically 
a fee charged on the loan. Under federal law, 
lenders must calculate the fee as an Annual 
Percentage Rate, which gives more meaning 
to the number. In other words, a fee of $50, 
for example, turns into an annual percent-
age rate.6 Based on the CFPB’s fee estimates, 
consumers are charged an effective APR of 
close to 400 percent on a $15 fee for each 
$100 borrowed.7 Other financial products, 
such as credit cards, typically carry an an-
nual interest rate of twelve to thirty percent.8 
Many payday lenders give consumers the op-
tion to extend the loan for an additional fee. 

The loans are called “payday” loans because borrowers 
write a check in the amount of the loan plus any fee or provide 
their bank account information to the lender at the time the 
funds are distributed. The check is then cashed (or funds with-
drawn, if bank account information was provided) on an agreed 
upon later date, typically the consumer’s next payday. In theory, 
the small-dollar loan is one the borrower will use for an emer-
gency expense and pay back within the two weeks. However, as 
mentioned above, consumers have the option of extending the 
initial loan period for an additional fee.9

Payday loans are often criticized for several reasons. 
Critics point to large fees, as in Mr. Clark’s case, which stem from 
initial fees charged and the ability to renew loans. Indeed, one 
author writes that “the debt trap is the business plan.”10 In fact, 
“[t]he average payday borrower is in debt for nearly 200 days – 
more than half a year and one-in-four borrowers spends at least 
eighty-three percent of their year owing money to payday lend-
ers.”11 Others refute the idea that payday loans trap borrowers 
in debt12 and point to the fact that low-income consumers have 
no other option in an emergency. These ideas are discussed more 
extensively later in this paper.

The Prevalence of Payday Lending 
“Literally, do anything else.” This was Sarah Silverman’s 

advice on what to do instead of taking out a payday loan when 
she appeared on John Oliver’s Last Week Tonight.13 Payday lending 
has grown significantly and is now a $46 billion industry.14 The 
number of payday lenders now exceeds the number of McDon-
alds in the United States.15 Former President Obama has even 
commented that “[i]n Alabama…there are four times as many 
payday lending stores as there are McDonald’s.”16

Growth in the industry is unprecedented, indicated by 
the fact that “payday and other short-term loan outlets nearly 
tripled in number between 1999 and 2006.”17 Today, there are 
more than 20,000 payday loan locations in the United States.18 
Even Google joined the debate when they banned all payday loan 
ads by prohibiting ads for loans in which the due date is within 
60 days of the issue date.19 

Who Uses Payday Loans?
5.5 percent of adults in the United States have used 

a payday loan.20 This figure rises among certain income brack-
ets. For example, about eleven percent of those earning between 
$15,000 and $25,000 per year have used a payday loan.21 The 
rate similarly rises for other categories of individuals. “Thirteen 
percent of those who are separated or divorced have used a payday 
loan” and “Twelve percent of those who are disabled have used a 
payday loan.”22

The typical payday borrower is often a female.23 In ad-
dition, a significant proportion of borrowers are single mothers.24 

The reasons for female prevalence in payday 
loan borrowing are not clear, but one author 
notes that it may be because of “persisting 
wage gaps between women and men.”25 The 
Pew study further identified five unique cat-
egories of individuals, combining various 
characteristics, most likely to use payday 
lending services: (1) individuals who do not 
have a four-year college degree; (2) home 
renters; (3) African Americans; (4) individu-
als earning less than $40,000 per year; (5) 
individuals who are separated or divorced.26

The Pew study found that most 
borrowers (sixty-nine percent) use their very 
first loan for recurring expenses, including 
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utility bills, credit card payments, rent, and food.27 This finding 
is significant because it means that most borrowers are not us-
ing the funds for emergency expenses, as many argue to be the 
purpose of the loans. The borrower is over-extended and is not 
earning enough to meet his or her expenses. Thus, when the bill 
comes due, even if that due date is extended into the future, some 
expense will likely go unpaid. 

Interestingly, “[i]n the past five years, forty-two per-
cent of Millennials used an Alternative Financial Services 
product, such as payday loans, pawnshops, auto title loans, tax 
refund advances, and rent-to-own products.”28 This suggests 
that payday lending is becoming more prevalent as millennials 
are exploring it as an option. 

The CFPB and Its June 2016 Regulations
When the Dodd-Frank Wall Street Reform Act was 

enacted in 2010, it created the Consumer Financial Protec-
tion Bureau (CFPB). The CFPB is an agency of the United 
States government and one of its roles is to “supervise banks, 
credit unions, and other financial companies, and enforce fed-
eral consumer financial laws.”29 The CFPB has been heavily 
involved in payday lending, possessing “the [clear] authority 
to regulate payday and title loans.”30 Importantly, however, 
the CFPB does not have the power to set interest rate caps.31 
The agency has enforcement authority to ensure “consumers 
are protected from unfair, deceptive, or abusive acts and prac-
tices and from discrimination.”32 This includes the authority 
to investigate and issue subpoenas, hold hearings, and pursue 
litigation.33

The Dodd Frank Act also explicitly authorizes the 
CFPB’s broad rulemaking authority.34 As of January 2015, it 
was widely known that “[f ]or the first time, the [CFPB] has 
started to examine payday loans to consider regulating them.”35 
In early June 2016, the CFPB released its long awaited pro-
posed rules regulating payday loans and lenders.36 The CFPB 
expressly utilized its authority under the Dodd Frank Act to do 
so.37 The agency’s motivations in issuing the proposed regula-
tions are clear. The proposal states that typical users of loans 
are those who live paycheck to paycheck, that lenders engage 
in “harmful practices,” and that there is a “high likelihood” of 
harm to consumers who cannot repay their loans. 

Coverage of the Regulations
The proposed regulations would apply to short-term 

payday loans of forty-five days or less and short-term vehicle 
title loans. They would also apply to longer-term loans when 
two conditions are met: the loan has “(1) a total cost of credit 
that exceeds thirty-six percent; and (2) either a lien or other 
security interest in the consumer’s vehicle or a form of ‘lever-
aged payment mechanism’ that gives the lender a right to ini-
tiate transfers from the consumer’s account or to obtain pay-
ment through a payroll deduction or other direct access to the 
consumer’s paycheck.”38 Thus, both short-term and long-term 
payday loans are likely covered if the money can be withdrawn 
from the consumer’s checking account.

The proposed regulations define 
a lender as “a person who regularly makes 
loans to consumers primarily for personal, 
family, or household purposes.”39 The rest 
of the regulations are tied to this definition. 
Many different types of lenders could be 
included under this broad language, thus 
importantly expanding the scope of the 
proposed regulations even further than the 
Truth in Lending Act.40

Purported Problems with Payday Lending and Their Associ-
ated Proposed Regulation

This section of the paper will follow a problem and so-
lution approach by: (1) identifying a major criticism of payday 
loans; (2) identifying a key proposed regulation designed to ad-
dress that problem; and (3) analyzing the potential implications 
of the proposed regulation in practice. 

Problem: Payday lenders perform inadequate checks of 
credit worthiness. The CFPB indicates one of its primary con-
cerns is “...that consumers are being set up to fail with loan pay-
ments that they are unable to repay.”41 Currently, as Ronald Mann 
and Jim Hawkins point out,  “[t]o assess the creditworthiness of 
the borrower, the typical lender...will collect a few pieces of in-
formation about the borrower, including proof of identification, 
evidence of income, and a current bank statement.”42 The infor-
mation is typically input into a software program that will then 
either indicate a borrower is approved or denied.43 

Unfortunately, little information is available about what 
goes into the current scoring systems because they are often pro-
prietary. For example, ACE Cash Express notes on its website that 
its method is a “proprietary loan scoring system”44 Thus, there is 
no way to know what (if any) restrictions are placed on potential 
borrowers, such as minimum income requirements, or a mean-
ingful comparison of income and expenses. Nonetheless, many 
argue that the checks that are performed do not truly assess a bor-
rower’s ability to repay, issuing loans to those who will not have 
the means to repay them (and sometimes knowingly doing this).

Associated Proposed Regulation: Dubbed the “Full 
Payment Test,”45 Proposed §1041 would require lenders to better 
assess a borrower’s ability to repay the full loan on time. §1041.4 
would make it “an abusive and an unfair act or practice for a 
lender to make a covered short-term loan without reasonably 
determining that the consumer has the ability to repay the loan.”46 
“Ability to repay” is further defined by the proposed regulation to 
mean “that the consumer has the ability to repay the loan without 
reborrowing and while meeting the consumer’s major financial 
obligations and basic living expenses.”47

Proposed §1041.5 would require a prescribed minimum 
methodology “using a residual income analysis and an assessment 
of the consumer’s prior borrowing history.”48 Specifically, the 
minimum methodology would take into account “...projections 
of the consumer’s net income, major financial obligations, and 
basic living expenses...”49

Implications: The “Full Payment Test” could result in 
fewer defaults on loans and a higher on-time repayment rate. This 
would be accomplished through the enhanced up-front screen-
ing of borrowers. Specifically, it would be ensured that borrowers 
have enough money to not only repay the loan, but also to pay 
for basic living expenses. However, this would also have the effect 
of screening out potential borrowers who truly need the loans. As 
described later in this paper, the borrower who does not have the 
funds to pay for basic living expenses is the one who needs these 
loans. That borrower could be screened out under these proposed 
regulations. While that may be the intent (not loaning to that 
customer to prevent default or renewals on the loan), that person 

is left without options in the case of a finan-
cial emergency. 

Problem: The structure of payday 
lending provides an incentive for payday 
lenders to target people with an inability to 
repay on time because those borrowers will 
ultimately pay more by renewing their loan. 
The CFPB explicitly recognizes this, writing 
in the proposal that “[t]he business model of 
lenders who make payday and single-payment 
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vehicle title loans is predicated on the lenders’ ability to secure 
extensive reborrowing.”50 The choice essentially comes down to 
“paying $30 to keep the loan for another two weeks or paying 
$230 to repay the loan all at once.”51 Borrowers often only see the 
short term benefits in paying the smaller amount while failing to 
realize the long term drawbacks of paying the $30. Indeed, a limit 
on the amount of times a loan may be rolled over is often the 
“response of choice among states.”52 

Associated Proposed Regulation: The proposed regula-
tions specifically address these concerns. A “presumption of unaf-
fordability” would apply “when a consumer seeks a covered short-
term loan during the term of a covered short-term loan made 
under proposed § 1041.5.”53 Thus, a lender would be prohibited 
from making a loan to a consumer when that consumer already 
has an outstanding loan. That presumption, however, can be over-
come if the lender satisfies specific, narrow requirements set out 
in the rules. For example, one way to rebut the presumption is to 
show that the consumer “paid the prior covered short-term loan 
in full and the amount that would be owed by the consumer for 
the new covered short-term loan could not exceed fifty percent 
of the amount that the consumer paid on the prior loan.”54 The 
point here is, again, to ensure a borrower’s ability to repay. In no 
case would a fourth loan in a row be allowed. 

There is a further “presumption of unaffordability” for 
30 days after an initial loan is received (“cooling off period”). 
This presumption can be overcome in the same way stated above. 
However, if the new loan would be the fourth loan in a row, the 
“cooling off period” is mandatory and cannot be overcome by the 
lender.55 The CFPB’s intent seems to be to allow a certain amount 
of successive borrowing, but to place limits on that number of 
loans that can consecutively be borrowed within a certain time 
period. 

The CFPB provides a “way out” (or an “alternative”) of 
the above restrictions and the ability to repay determination if 
the lender voluntarily chooses instead to comply with the “condi-
tional exemption” of §1041.7. This section would allow consecu-
tive loans, but provides additional protections to borrowers (and 
puts additional restrictions on lenders). §1041.7 would require 
the first loan to be no greater than $500, the second to be no 
greater than two-thirds of the first (no more than about $333), 
and the third loan to be no greater than one-third of the first (no 
more than about $167). Importantly, this would apply regardless 
of whether the loan was made by “the same lender, an affiliate, or 
unaffiliated lenders.” 

Thus, the lender can choose to comply with Section 7 
or face seemingly stricter requirements, needing to overcome a 
presumption of unaffordability to loan consecutive loans. The 
CFPB highlights this as an option for consumers to “take out a 
short-term loan up to $500 without the full payment test as part 
of the principal payoff option that is directly structured to keep 
consumers from being trapped in debt.”56

Implications: These loans (which I am calling “Section 7 
loans”) encourage voluntary compliance with the rules by focusing 
on the number of loans allowed to be taken out. Thus, by following 
Section 7’s rules, a borrower need not meet the full payment test or 
other requirements. This helps get lenders on board with the rules 
by having them comply with what the CFPB really wants to crack 
down on and still aims to protect consumers. By giving lenders the 
choice, lenders may feel more inclined to comply. 

Moreover, the general proposition of limiting loans is 
positive for consumers, but will certainly not be looked upon fa-
vorably by the lending industry. The industry seems to feed off of 
repeat business and, in particular, borrowers taking out more than 
one loan at once. The cooling off period would further cut down 
on the number of loans a borrower carries at any one time. While 

the industry may not be behind this rule, it would go a far way to 
achieve a compromise in the sense that loans are not prohibited, 
but are regulated in a way to protect consumers. 

One potential drawback for consumers is the limit on 
the amount of loans. The amounts could be seen as small by some 
borrowers and may not fully address a borrower’s needs. For ex-
ample, the borrowers introduced at the beginning of this paper 
would need more than $500 (consider the $800 car repair). 

Problem: Lack of disclosure to consumers. The Truth in 
Lending Act requires certain disclosures primarily related to APR 
and finance charges (discussed infra). The proposed regulations 
go further to mandate disclosures more specifically tailored to 
payday lending. In the spirit of the relative acts, “[t]he Bureau be-
lieves that the proposed disclosures would, consistent with Dodd-
Frank section 1032(a), ensure that these costs, benefits, and risks 
are fully, accurately, and effectively disclosed to consumers.”57 

Associated Proposed Regulation: The proposed regula-
tions require disclosures in conjunction with the Section 7 loans. 
These loans are specifically meant to protect consumers, but also 
add additional requirements, including the disclosure piece. First, 
the disclosures must be “clear and conspicuous.”58 They would 
further be required to be “segregated from all other written ma-
terials” without any additional content.59 Second, the disclosures 
would be required to be disclosed in writing or electronically, 
viewable either on paper or on a screen, but not “orally or through 
a recorded message.”60 While those disclosures are already required 
by the TILA, these new rules would go further.

The new rules go further by requiring detailed forms be 
sent to borrowers; the CFPB has provided model forms similar 
to those required by Proposed §1041.7(e)(3).61 The first required 
notice clearly communicates to the consumer that any loan taken 
out after the first loan must be smaller. The notice must be issued 
before distributing the first funds to the consumer. In addition, 
the form has a chart which sets out the maximum loans after 
the first loan and indicates a fourth loan would not be permitted 
until the cooling off period lapses. An additional notice would be 
required before making the third loan in a sequence, telling the 
consumer that “the new Section 7 loan must be smaller than the 
consumer’s prior two loans and that the consumer cannot take 
another similar loan for at least another 30 days after repaying 
the new loan.”62

The proposed regulations would also require “two new 
disclosures to help consumers better understand and mitigate the 
costs and risks relating to payment presentment practices in con-
nection with covered loans.”63 These disclosures were not ever re-
quired by the TILA. The first requires a notice that the lender will 
be withdrawing funds for a payment.64 This would similarly have to 
be conspicuous and in writing. It would also have to be “substan-
tially similar” to the model forms provided. The notice informs the 
consumer a payment is upcoming, the method for the payment, 
the date, and the amount. The model form uses as an example the 
language: “On November 12, 2016, Willow Lending will attempt 
to withdraw a payment of $80 from your account ending in 0022. 
The payment will be withdrawn by check, using check #999.” This 
is significant because the notice is required before each payment 
transfer, not only those that are unique or have changed in some 
way. In addition, these disclosures apply to all covered loans, not 
just the Section 7 loans. The second would require lenders “to pro-
vide a consumer rights notice after a lender has triggered the limita-
tions” in Proposed §1041.14 (discussed infra).

Interestingly, most of the disclosures “may” be provided 
in a language other than English and the lender must provide the 
notice in English if the consumer requests it.65 However, there 
does not appear to be a requirement to provide notices in a bor-
rower’s primary spoken language (compare California’s law, infra).  
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Implications: First, it is 
important to note that some dis-
closures would only apply to the 
Section 7 loans (notated above). 
Again, the point is to have lend-
ers voluntarily comply with these 
additional rules, incentivized by 
the ability to make consecutive 
loans without further ability to 
repay determinations.

The latter disclosures 
(which apply to all loans) are 
highly positive for consumers 
because they focus on the idea 
that alerting consumers to im-
minent withdrawals will help 
avoid penalties, such as overdraft 
fees. Specifically, by telling a borrower that money is about to be 
withdrawn, the borrower can ensure that money is available to 
avoid overdraft fees. One area of potential improvement would 
be to provide notices in languages other than English, particularly 
when requested. While these additional disclosures will undoubt-
edly result in an increased cost to lenders (either through mailing 
costs or labor costs), the benefits certainly outweigh the draw-
backs. In addition, disclosures may be made through electronic 
means, saving lenders mailing costs.  

Problem: When a lender attempts to withdraw funds 
from a consumer’s account and the consumer does not have suf-
ficient funds for the transaction to be successfully completed, 
the bank will often charge an insufficient funds fee. Thus, if the 
lender makes multiple attempts, the consumer could incur several 
charges, putting his or her bank account far in the red.

Associated Proposed Regulation: First, Proposed 
§1041.13 would make it an unfair and abusive act or practice 
for a lender “to attempt to withdraw payment from a consumer’s 
account in connection with a covered loan after the lender’s sec-
ond consecutive attempt to withdraw payment from the account 
has failed due to a lack of sufficient funds.”66 Second, Proposed 
§1041.14 specifically prohibits more than two consecutive unsuc-
cessful transfers unless new authorization is obtained from the 
consumer.67 

Proposed §1041.15 requires a notice (as mentioned 
above) to alert consumers “to the fact that two consecutive payment 
withdrawal attempts to their accounts have failed.”68 This addresses 
the fact that consumers may not even know multiple attempts have 
been made to withdraw funds from their bank account. 

Implications: This regulation could help borrowers in 
two ways. First, it could directly help them by ensuring accounts 
are not overdrawn, resulting in less fees to consumers. Second, it 
could indirectly benefit consumers by pressuring lenders to not 
make loans to consumers when they know that the loan cannot 
be repaid. It would not be wise for a lender to make a loan know-
ing that it cannot be repaid and knowing they may never receive 
their money after two unsuccessful attempts. At the same time, 
this rule seems a bit strict since it could potentially result in a 
lender never receiving money that is rightfully theirs. One way 
to improve the rule may be to increase the number of allowed 
attempts before requiring new authorization (to 4, instead of 2, 
for example). 

The Case for and Against Small Dollar Lending
Reaction to the CFPB’s Proposed Regulations – Differing Views 
on Payday Lending

As was widely expected, reviews of the regulations are 
mixed and much of the criticism seems to hinge on the Full 

Payment Test. Advocates for low 
income populations argue the 
proposed regulations do not go 
far enough. For example, Nick 
Bourke, Director of the small-dol-
lar loans project at The Pew Char-
itable Trusts wrote that the pro-
posed rules “miss[] the mark.”69 
He suggested that the rules should 
include a limit on required pay-
ments and longer repayment pe-
riods.70 Alex Horowitz, Senior 
Officer of the same project, said 
the regulations should focus on 
“lower prices and fees, smaller in-
stallment payments, and quicker 
application processing.”71 He 

criticized the current proposed regulations as “provid[ing] more 
paperwork for the same 400 percent APR loan…[t]hat’s not con-
sumer protection.”72

Payday loan industry advocates, on the other hand, 
argue the regulations go too far. The Chief Executive Officer of 
Community Financial Services Association of America (CFSA), 
Dennis Shaul, said in a statement that the rule “presents a stag-
gering blow to consumers as it will cut off access to credit for mil-
lions of Americans who use small-dollar loans to manage a budget 
shortfall or unexpected expense.”73 He further warns of “financial 
havoc” across the United States.74 It is interesting to note that 
advocates for consumers and industry spokespeople both cite con-
sumers to support their propositions.

Mr. Shaul’s comments are common among those who 
advocate for payday loans, despite some of their obvious flaws. 
The most often cited argument is that consumers are in need of 
these loans that fill an otherwise unmet critical need. Without 
them, the argument goes, consumers would have no way of pay-
ing necessary and often unexpected expenses. The Full Payment 
Test may exclude borrowers who need these loans the most. It is 
the borrowers who do not have the ability to repay the loans that 
likely need them the most. Therefore, these loans may simply be 
good public policy, as they help ensure would-be borrowers do 
not instead turn to unlawful means of obtaining money. 

Another argument is that payday loans are not as ex-
pensive as some unfortunate, albeit unintended, alternatives. 
For example, Aimee Minnich points out that payday loans are 
often cheaper than over-drafting a checking account or missing 
a credit card payment.75 Wells Fargo, for example, charges $35 
per overdraft.76 Wells Fargo further notes that up to four per day 
may be charged, totaling $140. Thus, if a customer made four $5 
purchases that over-drafted his or her account unintentionally, he 
or she could be charged $140 on a $20 “loan.” Similarly, banks 
charge credit card holders late fees of $25-$35, depending on the 
customer’s payment history.77

Others point to the fact that consumers use these prod-
ucts voluntarily with awareness of the associated risks.78 The ex-
ceedingly high interest rates can cause some to have a knee-jerk 
reaction of wanting to regulate without first considering alterna-
tives. However, Thaya Brook Knight points out that these con-
sumers need the loans (and many do repay them on time), the fee 
charged is no different than other financial services fees, and that 
rolling over loans only points to slim margins for lenders.79 As 
two other authors put it: “Scholars calling for intrusive regulation 
or outright prohibition of payday lending have skipped over the 
necessary step of explaining precisely what it is about this market 
that is so offensive as to justify prohibition or regulation.”80 

On the one hand, many consumers do need these loans 
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and, as Ms. Knight mentions, do in fact repay the loans on time. 
However, critics calling for an outright prohibition may be leav-
ing these consumers out in the cold. This is one justification for 
regulating, rather than prohibiting, payday loans. This is, in es-
sence, what the CFPB’s proposed regulations do. While some 
may argue the proposed regulations go too far, they do not pro-
hibit all payday loans and they leave the loans available to those 
who need them. It also seems as though CFPB has gone to great 
lengths to describe what is wrong with payday loans, including 
extensive research, which seems to contradict the point made by 
Mann and Hawkins. 

Additional Concerns
One item that the proposed rules do not cover is collec-

tion practices of payday loans. This is most likely because the Fair 
Debt Collection Practices Act81 already covers these practices. For 
example, the Act prohibits “conduct the natural consequence of 
which is to harass, oppress, or abuse any person in connection 
with the collection of a debt.”82

Nonetheless, consumers still face prohibited debt col-
lection practices. The CFPB found that the most common con-
sumer complaints were “continued attempts to collect debt not 
owed” and unlawful “communication tactics.”83 Some representa-
tive examples include: “companies threatening to take legal ac-
tion (thirty percent), using obscene, profane, or abusive language 
(seven percent), calling after being sent written cease communica-
tion notices (six percent), or calling outside of 8 a.m. to 9 p.m. 
(three percent).”84

ACE Cash Express recently reached a settlement of $10 
million with the Consumer Financial Protection Bureau.85 Some 
of the claims included that ACE Cash Express “repeatedly called 
the consumers’ employers and relatives and shared the details of 
the debt.”86 In addition, the company encouraged borrowers to 
take out a new loan to pay back the one they currently owed.87 
The company also threatened the consumers with jail time.88 

There’s Already a Law for That…Right? – Existing Laws Affect-
ing Payday Lending

One argument against national agency created regula-
tions is that there is already sufficient regulation on the federal 
and state levels. The federal Truth in Lending Act is one the most 
applicable pieces of federal legislation. In addition, various state 
laws address the issue and many think this is an issue best left to 
the states to regulate.

Federal Law
Truth in Lending Act

The Truth in Lending Act89 (TILA) was enacted in 1968 
to “assure a meaningful disclosure of credit terms so that the con-
sumer will be able to compare more readily the various credit 
terms available to him and avoid the uninformed use of credit, 
and to protect the consumer against inaccurate and unfair credit 
billing and credit card practices.”90 

Courts have consistently held that these regulations are 
applicable to payday lenders. Under the act, 
an entity is a “creditor” subject to the statu-
tory requirements if that business “regularly 
extends credit” and “is the person to whom 
the debt arising from the consumer credit 
transaction is initially payable...” The regula-
tions further state that an individual or busi-
ness is a “creditor” when four conditions are 
met: (1) “the credit is offered or extended to 
consumers;” (2) such offering is done on a 
regular basis; (3) the credit has an associated 

finance charge or is payable in more than four installments pur-
suant to a written agreement; and (4) “the credit is primarily for 
personal, family, or household purposes.”91 In 2000, the Board 
of Governors of the Federal Reserve System updated the official 
commentary to the regulations to explicitly state payday loans are 
“credit” for purposes of TILA.92

Thus, payday lenders must comply with the TILA, 
which focuses primarily on disclosure. Indeed “providing proper 
disclosures is at TILA’s very core.”93 Some of the central required 
disclosures include: the identity of the creditor,94 the amount 
financed,95 the finance charge,96 the APR97, and the payment 
schedule.98 The regulations also prescribe how the items must be 
disclosed. The disclosures must be made “clearly and conspicu-
ously in writing, in a form that the consumer may keep.”99 The 
required disclosures must be grouped together by themselves, 
without any extraneous information. This grouping together, of-
ten within bordered lines on a page, has come to be known as the 
“federal box” or the “TILA box.” The box concept was introduced 
to “provide consumers with simpler, more understandable infor-
mation” and requires “all TILA disclosures to be segregated from 
the contract terms, with the APR and finance charge disclosures 
receiving the most prominence.”100 Some guidance even recom-
mends enclosing the required disclosures in a box to comply with 
the statute.101 

The CFPB’s proposed regulations are necessary if more 
substantive aspects of payday lending, other than simply disclo-
sure, will be addressed. For example, the TILA has nothing to 
do with a consumer’s ability to repay or the number of loans a 
consumer may borrow at a given time. The TILA is a generally 
applicable law and is not narrowly tailored to payday lending. For 
that reason, many see the need for the proposed regulations even 
with TILA already in existence.102 

State Law
Because federal legislation, such as the Truth in Lend-

ing Act, is limited in its scope and applicability to payday loans, 
many states have enacted their own legislation to further curb 
payday lenders or even outlaw payday loans altogether. In the ab-
sence of national reform prior to the proposed regulations, states 
began taking on the task themselves. The approaches vary widely 
among states: some have a complete ban on the loans, whereas 
other states effectively prohibit payday loans by prescribing an 
interest rate so low that no payday lender would operate in the 
state. Others allow payday lending, but regulate it in an effort to 
protect consumers. Still others allow payday lending with mini-
mal restrictions. The following is a look at a few approaches.

Arizona: In July 2010, Arizona effectively outlawed 
payday loans.103 More accurately, Arizona had previously enacted 
an exception to a cap on interest rates and that provision expired 
in July of 2010 (the “sunset provision”).104 Attempts to extend this 
exception failed, both through a ballot initiative and proposed 
legislation in Arizona’s House and Senate. Arizona’s Attorney 
General has vowed to “aggressively pursue payday lenders who 
attempt to evade the ban on payday loans.”105

The payday lending industry reacted 
by initiating Proposition 200 or the “Payday 
Loan Reform Act” in 2008.106 While that 
proposition contained some positive changes 
for consumers, including a decreased fee and 
interest rate cap, it would also, of course, al-
low payday lending in the state by removing 
the “sunset provision.”107 Voters rejected the 
initiative with approximately sixty percent of 
voters against it.108

When the ballot initiative was re-
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jected, payday lenders turned to car ti-
tle loans.109 According to the New York 
Times, state records show that ACE 
Cash Express registered its locations in 
Arizona as car title lenders, skirting the 
requirements of the law.110 A car title 
loan is different than a payday loan in 
that the borrower gives his or her title 
to the lender; it is returned upon full 
payment of the loan.111 The vehicle is 
used as collateral and the lender has the 
right to seize the vehicle if the loan is 
not repaid on time. Indeed, the CFPB 
recently found that one in five bor-
rowers has their car seized as a result 
of defaulting on one of these loans.112 
The CFPB’s new proposed regulations 
would also cover these loans.

California: While California 
has not entirely banned payday loans, they have enacted legisla-
tion aimed at protecting consumers from some of the perceived 
harmful aspects of payday loans. Many of the most common 
criticisms are addressed in California’s law. For example, a payday 
lender may only make one loan to an individual at a time and the 
loan cannot exceed $300.113 Further, lenders may only charge a 
maximum fee of fifteen percent of the total amount of the check 
(up to $45).114 The law further specifically prohibits a lender al-
lowing a customer to pay off one loan with another loan.115 This, 
therefore, is aimed at avoiding the cycle of debt borrowers can get 
trapped in. 

To address issues of disclosure to consumers, the law re-
quires that payday lenders post a fee schedule at every location.116 
Similar to the CFPB’s limit on attempted withdrawals, California 
allows only one bounced check fee up to $15 in the event a bor-
rower’s check bounces.117 Required notices must be given to the 
borrower “in the same language principally used in any oral dis-
cussions or negotiations leading to execution of the deferred de-
posit agreement and shall be in at least 10-point type.”118 Finally, 
payday lenders must specifically notify consumers that a consumer 
cannot be criminally prosecuted or threatened with prosecution 
for insufficient funds or a returned check.119 

While the above points are some highlights, California 
has many additional regulations which protect consumers. The 
state also has an extensive enforcement provision of the law, includ-
ing a private cause of action and other penalties for misconduct.120

Massachusetts: The state of Massachusetts effectively 
prohibits payday loans by having a small loan rate cap of twenty 
three percent.121 In fact, the Massachusetts government website 
even states that “[p]ayday lending is not specifically prohibited in 
Massachusetts but what is generally referred to as a ‘payday loan’ 
is illegal due to the high annual percentage rate charged.”122 At 
this rate, a lender would not be able to be profitable. Nonetheless, 
those who still wish to lend in Massachusetts 
must obtain a license to do so. 

New York: New York prohibits pay-
day lending and has a usury cap in place for 
other loans, set at sixteen percent. However, 
online lenders were still lending in the state and 
attempting to collect debt after this prohibition 
went into effect. The state “has managed to 
exclude payday lenders only through conspicu-
ously aggressive enforcement.”123 The Attorney 
General’s office has aggressively pursued online 
payday lenders in the state.124 

State laws have created a patchwork of 

legislation across the United States. 
The CFPB rules would at least 
bring uniformity across the Unit-
ed States. However, in instances 
where the state had more strin-
gent requirements in place, lend-
ers would be required to abide by 
those. Nonetheless, the proposed 
rules would set a floor, with states 
having the ability to enact further 
protections for consumers. 

Payday Loans and Native Ameri-
can Tribes125

As state consumer pro-
tection laws have been becoming 
more robust, as discussed above, 
the federal government has con-
sistently “protected the….right of 

Native American tribes to govern their own affairs.”126 Indeed, 
“The Supreme Court has long viewed sovereign immunity as a 
basic feature of tribal sovereignty.”127 The Supreme Court has de-
clared the general principle: “As a matter of federal law, an Indian 
tribe is subject to suit only where Congress has authorized the 
suit or the tribe has waived its immunity.”128 This is true even if 
the commercial activity or contract  at issue was made off-reser-
vation.129

Generally speaking, tribes themselves and “arms of the 
tribe” are immune from suit.130 Litigation has focused on deter-
mining exactly what an “arm of the tribe” is. As scholars Nathalie 
Martin and Joshua Schwartz point out, the Supreme Court has 
not directly addressed this question.131 However, the Supreme 
Court in Inyo County, Cal. v. Paiute-Shoshone Indians of the Bishop 
Community of the Bishop Colony wrote in a footnote that “The 
United States maintains, and the County does not dispute, that 
the Corporation is an ‘arm’ of the Tribe for sovereign immunity 
purposes.”132 As Schwartz and Martin conclude, “a corporation 
can be an ‘arm of the tribe’ for sovereign immunity purposes.”133 
Thus, payday lenders see an opportunity in associating with a 
tribe to take advantage of tribal immunity. Ellen Harnick of the 
Center for Responsible Lending recently told the Huffington Post 
that “[t]he very purpose of an online lender affiliating with a tribe 
is specifically and expressly so that they can lend in violation of 
state laws.”134

What is important for the purposes of this paper is 
whether the CFPB has the power to regulate Indian tribes, in 
light of the new proposed regulations. This is still a relatively open 
question.135 However, a recent case demonstrates what may hap-
pen, on at least one set of facts.

A California district court recently sided with the CFPB 
in a lawsuit against a payday lender associated with an Indian 
tribe.136 According to the opinion, Western Sky Loans was located 

on the Cheyenne River Sioux Tribe Reservation 
and included a call center and office. Every-
thing prior to and during the application pe-
riod would include the Western Sky Loans logo 
and be on its website. However, once Western 
Sky made the loan, it would immediately sell 
each loan to CashCall. The consumer “would 
receive a notice that the loan had been assigned 
to WS Funding,” with consumers making all 
payments to CashCall.137 In exchange for a fee 
paid by CashCall to Western Sky, “all economic 
risks and benefits of the transaction passed to 
CashCall.”138
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The CFPB invoked its authority to regulate “unfair, de-
ceptive, and abusive acts and practices” (discussed supra) by bring-
ing an enforcement action in federal court against the lender. The 
agency alleged the practices were “unfair, deceptive, and abusive” 
because state law outlawed them. Specifically, the CFPB alleged 
that “by servicing and collecting full payment on loans that state-
licensing and usury laws had rendered wholly or partially void or 
uncollectible,” CashCall violated federal law.139 

The court held that the choice of law provision, mandat-
ing that the laws of the Cheyenne River Sioux Tribe Reservation 
would govern, was invalid. Instead, the court held the appropriate 
law that applied was that of the state of the individual borrow-
ers.140 Thus, the usury caps and other state laws applied and the 
loans were, the court wrote, “void or uncollectible under the laws 
of most of the Subject States.”141 Part of the holding relied on that 
fact that the “true” lender was not Western Sky Loans, but was 
CashCall. The court concluded this after “consider[ing] the total-
ity of the circumstances and apply[ing] a ‘predominant economic 
interest’” test.142

This case demonstrates that the CFPB is aware of lend-
ing practices that attempt to skirt state laws by associating with 
Indian tribes and that the CFPB is prepared to utilize its enforce-
ment powers in that instance.  This will be one of the key areas to 
watch in the coming years once the final regulations go into ef-
fect and the CFPB attempts to enforce them against a tribe, with 
initial guidance coming from a lower court and any finality only 
likely to come from the Supreme Court.

Payday Lending Under The Trump Administration
President Donald Trump’s stunning victory in the 2016 

election could have a lasting impact on Dodd Frank, the CFPB, 
and payday lending. The future of the CFPB and payday lending 
is now much more uncertain than it would have been under a 
Clinton administration, President Trump has stated his plan is to 
“dismantle the Dodd-Frank Act.”143 The new administration may 
entirely revoke the proposed rule, as an administrative agency has 
the power to “terminate the rulemaking” or may make substan-
tial changes to the proposed rules.144 While President Trump has 
invoked executive authority to begin the “dismantling,” nothing 
definitive has occurred as of this writing.145

Conclusion
Some argue payday loans are a necessary evil, while oth-

ers demand their total prohibition. Somewhere in the middle lies a 
sweet spot where consumers can get the short term credit they need 
while lenders act fairly in their lending and collection practices. 

This paper analyzed the CFPB’s comprehensive regula-
tions in the historical context while also considering the current 
regulatory environment. The regulations are aimed at increased 
disclosure to consumers while also ensuring they have the abil-
ity to repay their loans. The analysis revealed how regulations on 
a national level can protect individuals like Elliott Clark, Trudy 
Robideau, and Raymond Chaney from a cycle of debt that even-
tually becomes insurmountable for many. 
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