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Request for Information (“RFI”) regarding Evaluating Undue Hardship Claims in Adversary Actions Seek-
ing Student Loan Discharge in Bankruptcy Proceedings (Docket No. ED–2017–OPE–0085).
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 Dalié Jiménez, Professor of Law, University of California, Irvine School of Law
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Dear Ms. Gaina:
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(“RFI”) regarding Evaluating Undue Hardship Claims in Adversary Actions Seeking Student Loan Dis-
charge in Bankruptcy Proceedings (Docket No. ED–2017–OPE–0085). 
 We are legal academics who research and teach about bankruptcy law and related topics. Many 
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 We appreciate the opportunity to submit these comments for your consideration and are at your 
disposal should you wish to discuss any of these comments further.
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 Although by law student loan borrowers may receive a 
discharge of their student loans when repayment would consti-
tute an “undue hardship,” in practice many borrowers who would 
qualify for such a discharge in bankruptcy do not receive it. This 
proposal recommends changes to the Department of Education’s 
policies and regulations that govern federal loan guarantors and 
loan servicers. The proposal would facilitate the appropriate dis-
charge of student loans by establishing 10 categories of borrower 
circumstances under which the Department should agree to the 
borrower’s discharge of federal student loans. The aim of the pro-
posal is to establish clear, easy-to-verify, dire circumstances that 
merit the Department’s acquiescence to a student loan discharge 
because would promote the efficient use of taxpayer funds, which 
should not be used to challenge the discharge where there is clear 
undue hardship, or where the costs to fight a discharge are dispro-
portionate to future repayment of the loan.   

I.  Proposal and Recommendations
 In this RFI, the Department asked for comments on 
“(1) [f ]actors to be considered in evaluating undue hardship 
claims; (2) weight to be given to any such factors; (3) whether 
the use of two tests results in inequities among borrowers; (4) cir-
cumstances under which loan holders should concede an undue 
hardship claim by the borrower; and (5) whether and how the 
2015 Dear Colleague Letter should be amended.”1

 Our recommendations are guided by two primary goals: 
(1) increasing access to justice and (2) reducing costs to taxpayers. 
The linchpin of these goals is simplicity.2 Our primary recom-
mendation is that the Department define ten categories of easy-
to-verify personal circumstances in which the Department will 
not challenge a borrower who seeks an undue hardship discharge.  

A.  Increasing Access to Justice
 The evidence is overwhelming that the United States’ 
legal system suffers from an access to justice problem.3 This is true 
in civil4 and criminal law,5 and has also been documented with 
regards to bankruptcy generally and student loan dischargeability 
specifically.6  
 Given the significant gap between individuals’ need for 
legal advice and the limited resources available to meet that need, 
we focus our proposals on the most vulnerable student loan bor-
rowers. The dual aims of our clear-cut procedures are to encour-
age individuals suffering undue hardship to seek a discharge and 
to avoid the need for an attorney. These 
objectives align with the Department’s 
stated goal of “ensuring that borrowers 
for whom repayment of their student 
loans would be an undue hardship are 
not inadvertently discouraged from 
filing an adversary proceeding in their 
bankruptcy case.”7

B.  Reducing Costs to Taxpayers
 As noted in the 2015 Dear 
Colleague Letter, when dealing with 
undue hardship claims, the Depart-
ment ought to “avoid inefficient use of 
taxpayer resources through protracted 
or unnecessary litigation.”8 A natural 
consequence of the clear criteria we propose is cost reduction. In 
this case, the savings inure to the taxpayer. 
 Our recommendations go further than the Depart-
ment’s 2015 letter9 and focus on ways in which the Department 
could ensure that the most deserving borrowers obtain fast relief. 
By design these proposals only apply to a narrow set of borrow-

ers. The intent is also that borrowers who fit one or more of these 
definitions will be able to easily verify their eligibility such that 
servicers and holders of FFEL or Perkins loans can minimize the 
costs to taxpayers. 

Recommendation 1: Clear Criteria for Simple Undue Hard-
ship Determinations
 We recommend that the Department adopt a presump-
tion of undue hardship for borrowers who seek to discharge their 
student loans in bankruptcy and who meet one or more of the ten 
different criteria listed below. 

a. Borrower’s household income has been at the federal 
poverty level10 or below for the last five years; OR

b. Borrower’s current income is less than 150% of the fed-
eral poverty level AND at least one of the following cri-
teria is also met:11

1. the borrower is receiving disability benefits un-
der the Social Security Act; OR

2. the borrower has been determined by the Sec-
retary of Veterans Affairs to be unemployable 
due to a service-connected disability; OR

3. the borrower’s income is derived solely from 
retirement benefits under the Social Security 
Act or from a retirement fund or account; OR

4. the borrower is a caregiver of an adult or child 
and qualifies for services pursuant to the Life-
time Respite Care Act, 42 U.S.C. 300ii; OR

5. the borrower is a family caregiver of an eligible 
veteran pursuant to 38 U.S.C §1720G; OR

6. three or more years have passed since the bor-
rower ceased attending an institution of higher 
education and the borrower has not obtained 
a credential from the educational program for 
which the student loans were borrowed; OR 

7. the student attended a school that closed and 
did not complete a program of study at that 
school because the school closed while the stu-
dent was enrolled; OR

8. the borrower owes less than $5,000 in aggre-
gate federal student loans; OR

9. The student loan first became due more than 
25 years ago.  

Recommendation 2: Minimizing Liti-
gation Costs 
 To avoid the unnecessary costs of 
opposing an undue hardship discharge, 
the Department’s regulations, guid-
ance, and contracts should direct its 
servicers/agents to accept from the bor-
rower reasonable proof that the bor-
rower meets the criteria specified above 
without engaging in formal litigation 
discovery. This proof can include a writ-
ten and sworn statement by the bor-
rower made under penalty of perjury; 
the borrower’s bankruptcy Schedule of 
Current Monthly Income;12 tax return 
transcripts for the relevant time period; 

verification of benefits from the Social Security Administration; 
or similar evidence.

Recommendation 3: Implementation
 Once the Department or its agent(s) determines that 
one or more of these undue hardship criteria has been met by 

Our primary recommen-
dation is that the Depart-
ment define ten categories 
of easy-to-verify personal 
circumstances in which 
the Department will not 
challenge a borrower who 
seeks an undue hardship 
discharge.  
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the borrower, the Department should direct its servicer/agent to 
promptly enter into a settlement agreement or consent order with 
the borrower providing for the discharge of the student loan debt. 
 The Department should monitor servicers, collectors, 
guarantee agencies, and institutions. In the event that the De-
partment observes that the costs of opposing discharge expended 
by guaranty agencies, institutions, or direct loan servicers are 
consistently above one-third of the loans for which discharge is 
sought, we recommend the Department consider implementing 
enforcement mechanisms that will discourage this inefficient use 
of funds by capping reimbursement of legal fees at one-third the 
total amount of the loan.

Recommendation 4: Data 
To understand how the student loan market functions, and to 
allow academics and advocates to better advise to Department 
about how it should consider “undue hardship” discharge re-
quests, it is crucial that the Department collect and release more 
data about federal student loans. We describe some of the current 
gaps in data in Part V.

Recommendation 5: Stop Seizure of Federal Benefits and Tax 
Refunds
The Department should cease garnishing the social security in-
come, disability benefits, and tax refunds of individuals who 
have defaulted on their student loans. 
This recommendation falls admit-
tedly outside the Department’s RFI. 
Nonetheless, we include it here be-
cause it directly affects the population 
of student loan borrowers who most 
frequently will qualify for an undue 
hardship, causing unnecessary addi-
tional hardship prior to the discharge 
of student loans.  

 I.  Justifications for Recommendations

 A.  Using Objective and Clear Criteria will Simplify 
Many Undue Hardship Determinations and Reduce Unneces-
sary Subjectivity

A student loan may not be discharged in bankruptcy 
unless continued liability on the loan would “impose an undue 
hardship on the debtor and the debtor’s dependents.”13 Neither 
Congress nor the ED has defined “undue hardship.” Instead, the 
courts have been left to fashion a workable definition. 

Unsurprisingly, different judges have defined undue 
hardship differently, using various multi-factor tests to evaluate 
whether an undue hardship exists.14 Not only are different tests 
used in different courts, but even judges that use the same test 
often apply that test dissimilarly. In other words, it appears that 
factually-similar cases often yield different legal conclusions.15 
Perhaps this is inevitable when multi-factor tests are used because 
such tests “require consideration of a combination of factors.”16 
While this sort of ad-hoc weighing of various factors may be 
thought to lead to justice in individual cases, it appears to be un-
fairly subjective when viewed across bankruptcy cases. 
 The subjective nature of decision-making in the stu-
dent loan discharge context is well-known and has been a long-
standing concern. In a 2005 study, Professors Rafael Pardo and 
Michelle Lacey found that debtor’s “counsel’s years of experience; 
the identity of the judge assigned to the case; and whether the 
case was settled or went to trial” were three of the most important 
determinants of whether a student loan would be discharged.17 
Yet none of these factors are at all related to whether or not a bor-

rower meets the “undue hardship” standard.18 Without objective 
standards uniformly applied, the decision of whether or not to 
discharge a particular student loan for imposing an undue hard-
ship often appears arbitrary.19 
 The case for an objective standard has been repeatedly 
made by academics,20 elected representatives,21 and the national 
media.22 As noted above, we have proposed a set of objective stan-
dards to remedy this problem. We have sought to reduce the ap-
pearance of arbitrary decision making by eliminating the use of 
multi-factor tests in certain circumstances. Under our proposal, if 
any single standard is satisfied a presumption of dischargeability 
should arise in the borrower’s favor.23

 B.  Focus on Helping the Most Vulnerable
 “Every year, 1 million student borrowers default on 
nearly $20 billion in federal loans.”24 More than half of these de-
faulters eventually resolve the default by paying off their debt.25 
But the other forty-five percent of defaulters are unable to return 
their defaulted loans to good standing. It is this group that may 
seek to discharge their student loans in bankruptcy. Ultimately, 
our recommendations are targeted at the individuals who are 
most vulnerable to default and be unable to repay their student 
loans. 26

Ben Miller, the senior director for Postsecondary Edu-
cation at the Center for American 
Progress, recently analyzed the data to 
come up with a portrait of the aver-
age defaulter.27 His report found “that 
the average defaulter looks very differ-
ent from [the] stereotypical portrait 
of a college student.”28 The average 
defaulter is older, poorer, and more 
likely to come from a background 
underrepresented on college campus-
es.29 In addition, the median defaulter 

borrows substantially less than the median non-defaulter; less 
than $10,000 in total.30 Further, nearly one-half of all defaulters 
never finish college.31 In other words, the portrait of borrowers 
who strategically default on their student loans, the concern drove 
Congress to limit the bankruptcy discharge in the first instance, 
does not appear to accurately reflect the contemporary portrait 
of student loan defaulters.32 The portrait of a recent graduate im-
mediately defaulting on their student loans is also complicated by 
the reality that the median defaulter attempted to repay his or her 
loans for more than two years and nine months before eventually 
defaulting.33

Student loan defaulters are typically not heavily-indebt-
ed recent graduates looking to put their new degrees to use while 
avoiding paying back the educational debt that enabled them to 
land these entry-level positions in the first place. Many students 
leave school without acquiring sufficient skills or knowledge 
to increase their marketability for higher-paying employment. 
Sometimes this is because the school they attended provided poor 
training,34 sometimes it is because students have dropped out.35 
In any case, these students have made an investment in their own 
human capital but, for various reasons, that investment was not 
successful.36 

As a form of “rough justice,”37 we recommend that the 
Department agree to an undue hardship determination (or a set-
tlement with a similar effect) where the borrower earns less than 
150% of the poverty level and owes less than $5,000 in aggregate 
federal loans. In our view, the likely cost of litigating the nondis-
chargeability of these loans is highly likely to outweigh the ben-
efits. We foresee a great deal of benefit to struggling and deserving 
borrowers as well as taxpayers from a blanket rule in this space.

Many students leave school 
without acquiring sufficient 
skills or knowledge to in-
crease their marketability for 
higher-paying employment. 
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Similarly, we recommend that the Department agree to 
an undue hardship determination (or a settlement with a similar 
effect) where the borrower earns less than 150% of the poverty 
level and the federal loan first became due more than 25 years 
ago. Our reasoning is that after a certain time, it becomes finan-
cially unreasonable for the government to continue collecting 
from an individual. There are good utilitarian reasons for ceasing 
to collect after a lengthy period of time has passed, as one of us 
has argued elsewhere.38 We know that most bankruptcy debtors 
struggle financially for many years before filing bankruptcy.39 We 
also know about the emotional and sometimes physical costs of 
coping with debt.40 The student loan borrowers who would ben-
efit from this recommendation have lived in the shadow of these 
debts for over two decades. During this 25-year period, servicers 
and collectors would have been permitted to engage in a variety 
of severe measures to collect from the borrower.  As noted above, 
we recommend the cessation of measures that tend to target the 
most vulnerable, and those who are most likely to qualify for a 
discharge due to undue hardship.  

Like many facially neutral policies in the United States,41 
the student loan system has differing effects across racial and eco-
nomic lines.42 In fact, the current system has been called “a crisis 
for African American borrowers.”43 Our recommendations would 
help alleviate the disproportionate impact of the system on cer-
tain traditionally disadvantaged groups. For example, nearly one 
half of African American borrowers defaulting on their loans as 
compared to only twenty-nine percent of borrowers overall.44 
Black borrowers borrow more money for college45 and black bor-
rowers’ student loans are far more likely to negatively amortize 
than white or Hispanic/Latino borrowers.46 While the reasons for 
these differences are not known with a high degree of certainty, we 
think that our recommendations would disproportionately ben-
efit some of the most vulnerable members of American society.47

 C.  Income-Driven-Repayment Is Broken and Not a 
Suitable Alternative for the Most Vulnerable

Federal student loan borrowers have more options if 
they cannot repay their loans than private loan borrowers. On 
paper, the various income-driven repayment (IDR) options might 
be seen a reason why a student loan bankruptcy discharge should 

remain difficult to obtain.48 We disagree. While many federal stu-
dent loans are theoretically eligible for some form of IDR plan, all 
the available empirical evidence indicates that the IDR system is 
failing the most vulnerable borrowers. 

The CFPB Student Loan Ombudsman has documented 
alarming trends in the implementation of current default resolu-
tion and income-driven-repayment (IDR) programs available to 
federal student loan borrowers. The numbers are staggering: there 
are over 8 million federal student loan borrowers in default and 
15% of those borrowers defaulted just in 2016.49 Eighty percent 
of those defaulted borrowers would have been eligible for an IDR 
payment, which begs the question: why are they in default?50 

As the Ombudsman’s Report explained, “a combination 
of problematic servicing practices and government programs can 
prevent the most vulnerable student loan borrowers from access-
ing affordable repayment plans—increasing costs to taxpayers and 
failing to set up borrowers for success over the long term.”51 The 
primary problem appears to be the implementation of the loan 
rehabilitation program and the IDR recertification process. More 
specifically, rehabilitation is failing many borrowers since “[n]
early one in three borrowers who exited default through rehabili-
tation defaulted for a second time within 24 months, and over 40 
percent of borrowers redefaulted within three years.”52 

In “stark contrast,” as the CFPB noted, “borrowers who 
used consolidation to resolve their student loan defaults are more 
likely to immediately begin to repay their debts successfully.”53 
Rehabilitations make up about 70 percent of federal loan 
collections,54 which elevates the magnitude of the concern. We 
urge the Department to investigate these issues and implement 
reforms that increase the likelihood that all borrowers eligible for 
IDR are able to enroll and stay enrolled. In the meantime, we 
do not believe that the theoretical availability of IDR should be 
used to prevent a borrower who meets the criteria we’ve suggested 
in our first recommendation from obtaining a discharge of their 
loans through bankruptcy. 

 D.  Stop Use of the Treasury Offset Program
When a student loan borrower defaults, the IRS may 

garnish their tax return or their social security checks.55 The U.S. 
Department of Treasury administers the Treasury Offset Program, 
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pursuant to which the federal government may seize any federal 
payments owed to a taxpayer to offset any “delinquent debt owed 
to a federal or state agency.”56 Private lenders may not seize a stu-
dent’s tax refund.57 The federal government garnishes the social 
security and social security disability benefits of more than one 
hundred thousand people age 50 and older each year to offset 
their student loan debt.58 In both cases, the government’s seizure 
of these benefits can exacerbate the garnishee’s already precarious 
financial situation. 
 In discussing the garnishment of social security benefits, 
Senator Claire McCaskill argued that “[w]e can’t be garnishing 
people’s Social Security in a way that puts them into poverty.”59 
But this is exactly what we are doing. Each year, the Department 
of Education garnishes the benefits paid to “tens of thousands of 
seniors and people with disabilities,” often helping to push such 
folks deeper into poverty.60 It is counterproductive to provide gov-
ernment benefits with one hand only to take them away with the 
other.61 Whether or not our other recommendations are followed, 
we recommend that the government cease garnishing all the fed-
eral public assistance benefits and tax refunds of individuals in 
order to offset any student loan-related debts.

II.  Courts’ Current Interpretations of “Undue Hardship” re-
sult in the Disparate Application of the Discharge of Student 
Loans
 The majority of courts considering whether a debtor fac-
es an “undue hardship” in paying 
student loans rely on the three-
pronged test in Brunner.62 Courts’ 
current interpretations of the 
Brunner test vary widely such that 
the “undue hardship” discharge is 
not applied uniformly across the 
country.63 The standard proposed 
in this response is designed to re-
duce the subjectivity and disparity 
in discharge of student loans in bankruptcy across the country.  
 Under the Brunner test, debtors must demonstrate 
that they (1) “cannot maintain, based on current income and 
expenses, a ‘minimal’ standard of living” for themselves and 
dependents if required to repay their loans; (2) that “addi-
tional circumstances exist indicating that this state of affairs 
is likely to persist for a significant portion of the repayment 
period of the student loans,” and (3) that they have made 
“good faith efforts to repay the loans.”64 The remainder of 
courts follow the totality of the circumstances test set forth 
by the Eighth Circuit.65 This test relies on similar criteria as 
Brunner.66 
 Courts apply these tests in differing and inconsistent 
ways, resulting in a wide variation of access to justice across 
the country. For example, in interpreting the first prong of 
the Brunner test, some courts hold that “minimal standard of 
living” should be based on the debtor’s reasonable monthly 
expenses as set by the Code’s means test.67 Although this inter-
pretation is consistent with the text of § 523(a)(8), in contrast, 
other courts require debtors to minimize monthly expenses.68 
Some of these courts rely on poverty guidelines to determine 
“minimum” monthly expenses.69 Other courts engage in a 
case-by-case examination of the debtors’ circumstances, speci-
fying which individual expenses are not reasonable.70 
 Similarly, courts apply different standards for deter-
mining when additional circumstances indicate that the debt-
ors’ state of affairs will persist (prong 2). Some courts require a 
“certainty of hopelessness.”71 Other courts do not require such 
desperate circumstances,72 and have criticized the conversion 

of the “undue hardship” standard into one requiring a “cer-
tainty of hopelessness.”73

 If the debtor has a medical condition, some courts re-
quire the debtor to provide additional evidence of the veracity of 
the medical condition,74 while others allow the debtor simply to 
testify to the condition.75 These differences in interpretation lead 
some courts to import the Brunner test’s “good faith” prong into 
the first two prongs, in turn leading to further variations in the ap-
plication of “undue hardship.” In addition, courts differ on whether 
debtors should be required to have entered into a repayment plan 
or have attempted to negotiate different payment terms with lend-
ers.76 These differences cumulatively result in wide variations in 
how courts apply to “undue hardship” standard and in which debt-
ors are granted discharges of their student loan debt.77 
 If the Department adopts the standard proposed in this 
response, the disparity in application of “undue hardship” should 
decrease, at least among the most vulnerable populations of bor-
rowers. 

III.  Suggestions for Implementation

A.  The Department’s Authority to Promulgate Regulations 
and Guidance 

Pursuant to 20 U.S.C. § 1221e-3, the Department of 
Education has authority to make and amend rules and regulations 
to govern the applicable programs administered by the Depart-

ment, including the federal student 
loan program.  Currently, regula-
tions applicable to the subject of stu-
dent loans in bankruptcy are found 
at 34 C.F.R. § 682.402(i)(1) and 34 
C.F.R. § 674.49(c) (“Regulations”).  
These Regulations require outside 
lenders to assert any applicable de-
fense to avoid discharge of a loan in 
bankruptcy, unless the lender deter-

mines (a) that repayment would impose an undue hardship on 
the borrower, or (b) that the expected costs of opposing discharge 
exceed one-third the total amount owed on the loan.  Pursuant to 
its authority, the Department has issued further guidance regard-
ing these provisions, including its “Dear Colleague Letter” of July 
7, 2015.  

In the Letter, the Department directed loan holders 
through the FFELP and Perkins programs, guaranty agencies and 
institutions, respectively, to follow a two-step analysis to deter-
mine if the holder would not oppose a claim of undue hardship 
in bankruptcy, consistent with the Regulations.78  The Letter gave 
additional guidance regard the first inquiry by describing the 
Brunner and totality of the circumstances legal tests and describ-
ing some examples of relevant factors to be consider.  The Letter 
further indicated that the Department follows similar guidance in 
responding to actions for discharge of debt brought against loans 
held by the Department, also known as direct loans.  

B.  Proposed Implementation of the Above Proposals
It is our position that implementation of the propos-

als suggested above would be most effective if accomplished with 
the amendment of current regulations, accompanied by more 
detailed guidelines.  These guidelines would apply universally to 
both loans held by the Department and loans guaranteed by the 
government.  We would further recommend that these guidelines 
be published on the Department website in plain English, with an 
explanation of their significance to borrowers, and with the goal 
of informing borrowers who might be considering attempting a 
discharge of their student loans in bankruptcy.  In addition, we 

The majority of courts consid-
ering whether a debtor faces 
an “undue hardship” in paying 
student loans rely on the three-
pronged test in Brunner.



Journal of Consumer & Commercial Law 119

would propose the Department exercise greater oversight of loan 
holders and servicers with regards to the above proposals to ensure 
their consistent implementation across loans and borrowers.  

 1.  Rule Amendment On Costs Evaluation
As currently written, the Regulations establish a pre-

sumption that loan holders will oppose a discharge in bankruptcy 
even if doing so would not be cost-effective.  A Bloomberg analy-
sis of contracts between the government debt collectors in May 
2017 has indicated that the government pays $38 for every $1 
collected,79 yet the Regulation dealing with FFELP loans indicates 
that, if the guaranty agency has determined that costs of opposing 
a discharge will exceed one-third the total amount of the loan, 
it nonetheless “may, but is not required to,” engage in activities 
to oppose the discharge.  Insofar as compensation structures for 
lenders creates the  incentives to continue holding uncollectable 
loans this language permits and even encourages lenders to op-
pose a discharge despite a determination that the cost would be 
disproportionate to the benefit.  Accordingly, we recommend al-
tering the language of 34 C.F.R. § 682.402(i)(1) as follows:

(iii) If the guaranty agency determines that repayment 
would not constitute an undue hardship, the guaranty 
agency must then determine whether the expected costs 
of opposing the discharge petition would exceed one-
third of the total amount owed on the loan, including 
principal, interest, late charges, and collection costs. If 
the guaranty agency has determined that the expected 
costs of opposing the discharge petition will exceed one-
third of the total amount of the loan, it [shall stipulate 
to the discharge of the borrower’s student loans.  If the 
expected costs of opposing the discharge petition will 
not exceed one-third of the total amount of the loan, 
the guaranty agency shall - ] [may , but is not required 
to, engage in the activities described in paragraph (i)(1)
(iv) of this section. ]
 [(A) Oppose the borrower’s petition for a determi-
nation of dischargeability; and
 (B) If the borrower is in default on the loan, seek a 
judgment for the amount owed on the loan.]   

We further recommend amending 34 C.F.R. § 674.49(c) to mir-
ror this language, as follows:

(5)  If the expected costs of opposing discharge of such a 
loan [exceed one-third of the total amount owed on the 
loan, the institution shall stipulate to the discharge of 
the loan.  If the expected costs of opposing discharge of 
the loan are less than or equal to] one-third of the total 
amount owed on the loan, the institution shall – 
 (i) Oppose the borrower’s request for a determina-
tion of dischargeability; and
 (ii) If the borrower is in default on the loan, seek a 
judgment for the amount owed on the loan.

(Alterations underlined and bracketed.)  
In the event that the Department observes that the costs 

of opposing discharge expended by guaranty agencies, institu-
tions, or direct loan servicers are consistently above one-third of 
the loans for which discharge is sought, we encourage the Depart-
ment implement enforcement mechanisms that will discourage 
this inefficient use of funds by capping reimbursement of legal 
fees at one-third the total amount of the loan.  

 2.  Guidelines as to Undue Hardship
In addition to this amendment, we recommend issuing 

an instructive document explaining the parameters of the Depart-
ment of Education’s undue hardship standard and making this 
document freely available to the public and accessible via a hyper-

link on the Department of Education’s homepage. 
We further recommend edits to 34 C.F.R. § 682.402(i)

(1)(iv) and 34 C.F.R. § 674.49(c) that would direct guaranty 
agencies and institutions to follow the instructions set forth on 
the web page.  The instructions would map the proposals as out-
lined above, and would communicate to both loan holders and 
loan servicers the Department’s position regarding the specific 
standards to be used in evaluating whether or not to oppose an 
effort to discharge student loans in bankruptcy.  The regulations 
would then direct guaranty agencies and institutions to quickly 
settle cases in which there is undue hardship in order to minimize 
costs associated with the loans and more speedily resolve cases.  

The proposed change to 34 C.F.R. § 682.402(i)(1) is as 
follows:

(iv) The guaranty agency must [follow the Undue 
Hardship Instructions, available at [insert hyperlink], 
when responding to a complaint for a determination 
of dischargeability under 11 U.S.C. 523(c)(8).  If the 
guaranty agency determines that a finding of undue 
hardship is warranted, the institution should promptly 
enter into a settlement agreement with the borrower 
stipulating to the discharge of the loan.]  use diligence 
and may assert any defense consistent with its status 
under applicable law to avoid discharge of the loan.  
Unless discharge would be more effectively opposed by 
not taking the following actions, the agency must - 
(A) Oppose the borrower’s petition for a determination 
of dischargeability; and
(B) If the borrower is in default on the loan, seek a 
judgment for the amount owed on the loan. 

The proposed change to 34 C.F.R. § 674.49(c) is as fol-
lows:

(1) The institution must use due diligence and may 
assert any defense consistent with its status under ap-
plicable law to avoid discharge of the loan.  [The in-
stitution must follow the procedures in this paragraph 
Undue Hardship Instructions, available at [insert hy-
perlink] when responding to a complaint for a deter-
mination of dischargeability under 11 U.S.C. 523(c)
(8).  If the institution determines that a finding of 
undue hardship is warranted, the institution should 
promptly enter into a settlement agreement with the 
borrower stipulating to the discharge of the loan.] on 
the ground that repayment of the loan would impose 
an undue hardship on the borrower and his or her de-
pendents, unless discharge would be more effectively 
opposed by avoiding that action.”

(Alterations underlined and bracketed.)
Providing the standards laid out in the Undue Hard-

ship Instructions to guaranty agencies and institutions will ensure 
uniformity and facilitate the quick and cost-effective resolution 
of bankruptcy cases.  These standards will serve the essential pur-
pose of increasing access to justice for individuals suffering from 
undue hardship.  Individuals in bankruptcy do not receive an au-
tomatic evaluation of undue hardship for purposes of obtaining 
a discharge.  Rather, they must file a complaint, and evidence 
suggests that individuals who would otherwise be entitled to an 
undue hardship discharge are discouraged from doing so by the 
procedural requirements involved.80  A clearer understanding of 
the principles used by the Department in determining whether 
or not to oppose a claim for undue hardship, as set forth on the 
Department’s website, will increase transparency and permit these 
individuals to make an informed decision regarding the exercise 
of their legal rights.  This will also reduce costs to the taxpayer and 
discourage frivolous claims by providing clearer guidance as to the 
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Department’s standard for undue hardship.  
We further recommend that the Department establish 

and publicize standards for the substantiating documents a bor-
rower needs to demonstrate proof of undue hardship, in keeping 
with the proposals outlined above.  Within the Undue Hardship 
Instructions, guaranty agencies and institutions should be di-
rected to accept the substantiated claims of the borrower without 
further investigation or use of formal litigation discovery. This 
will further reduce costs to the taxpayer while establishing a clear 
standard for the substantiation of undue hardship claims for bor-
rowers.81   

3.  Regulations for Non-guaranty Agencies/ Loan Servicers
 Although traditionally loan servicers of direct loans 
funded by the Department have mirrored their practices after 
those required in the C.F.R. regulations governing guaranty agen-
cies and FFEL lenders, the Regulations do not explicitly apply to 
these contractors, and no other regulation is directed specifically 
at direct loan servicers. Because there is no C.F.R. on point, there 
is a risk that contractors will not follow these rules, that there 
will be insufficient transparency, and that there will not be redress 
in situations where contractors ignore 
the Undue Hardship Instructions.  
Accordingly, we recommend that the 
Department of Education review its 
regulations and amend its regulations 
to clarify that these regulations are also 
binding on contractors, where appro-
priate. 

IV.  Data about Student Loan Borrowers and Outcomes Will 
Help Craft Better Policy

To understand how the student loan market functions, 
and to allow academics and advocates to better advise to Depart-
ment about how it should consider “undue hardship” discharge 
requests, it is crucial that the Department collect and release more 
data about federal student loans. At present, data about student 
loans comes from three primary sources. First, the National Cen-
ter for Education Statistics (NCES) posts data from the Inte-
grated Postsecondary Data System. These data include who gets 
student loans in a given year, the dollar value of student loans in 
a given year, and the proportion of students repaying their debt, 
disaggregated by institution and by certain student characteristics. 
Second, the NCES administers a set of national surveys that use 
representative samples of students. From these surveys, it reports 
data on borrowing, including cumulative debt and private loan 
debt, by certain student and institutional characteristics. Third, 
the Department publishes some information about the perfor-
mance of student loans on its websites. These data include vol-
ume of applications and disbursement of federal student loans, 
aggregate information about the student loan portfolio, including 
breakdowns by debt size, location, school type, loan status, repay-
ment plan, and delinquency status, and limited information on 
loans by servicer.82

Even when considered in aggregate, this information is 
inadequate to assess the market for federal student loans. The data 
illustrate borrowers’ outcome in aggregate, but do not allow for 
an assessment of “why borrowers ended up the way they did, and 
what could be done to improve their results.”83 For example, these 
resources contain little data useful to evaluate how delinquency 
differs by amount of debt, income and education level achieved, 
which borrowers face the greatest risk of default, and the handling 
by servicers of borrowers’ complaints.84 There also is little data 
about whether the Department’s servicers are implementing stu-
dent loan policies such that borrowers are likely to repay or to seek 

repayment assistance when needed.85 For those borrowers who do 
seek help, there likewise is little data about income-repayment 
plans, including which borrowers enroll in these plans, factors 
that may cause a borrower to default on these plans, and whether 
these plans lessen repayment issues.86 

A.  General Data Gaps
 Given these gaps in publicly-available information, 
there are a few ways in which the Department may expand its 
data reporting practices to improve the data available so that aca-
demics and advocates may better assess the market for federal stu-
dent loans. To the extent possible to preserve individual borrower 
anonymity, the Department should release data, at the level of an 
individual borrower about:

1. borrower characteristics, such as delinquency, income, 
education level, original loan balance, program attended, 
current loan balance (at the individual borrower level);

2. utilization of loan forbearance, deferment, and income-
based repayment plans, including the borrower out-
comes under each of these options;

3. borrower complaints to the Department about servicers 
and collectors; and
4. borrower complaints to servicers or 
collectors.
The complaint information described 
in 3 and 4 should include how servicers 
and collectors process complaints and 
complaint outcomes. The Department 
should also release more information 
about what it gets from borrowers when 

they complain through the Federal Student Aid (FSA) Feedback 
System and to the FSA Ombudsman. 
 Finally, to ensure that data used by policy-makers and 
researchers is accurate, the Department should allow for the revi-
sion of data.87

B.  Bankruptcy-Specific Data Desert
 There is almost no information available about the in-
tersection of bankruptcy and student loans, such as the number 
of federal student loan borrowers who file bankruptcy (and which 
type), whether debtors make payments on student loans while 
they are in bankruptcy, how many debtors attempt to obtain a 
discharge, and the Department’s actions in adversary proceedings 
regarding student loan discharge.88 
 We propose that to the extent possible to protect pri-
vacy, the Department release data on bankruptcy petitions that 
involve a borrower who has liability on a federal student loan. 
 To the extent possible, we’d ask the Department con-
sider providing borrower-level data about all bankruptcy petitions 
that involve a federal student loan that includes:

1. characteristics about the debtor (bankruptcy chapter 
filed, bankruptcy district where filed, total amount owed 
in federal student loans, number of loans); 

2. the Department’s position on the bankruptcy petition 
(e.g., consented to settlement, litigated undue hardship 
determination); and

3. outcome information on bankruptcy petitions where 
the borrower had at least one federal student loan (e.g., 
no adversary proceeding file, adversary ended with set-
tlement, adversary ended in favor of the Department 
after a trial, etc.).

We would also request that this data be linked to the general loan-
level data specified above.
 If borrower-level data is not available, we recommend 
the department provide annual aggregate data at the level of the 

There is almost no infor-
mation available about the 
intersection of bankruptcy 
and student loans.
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bankruptcy district where the bankruptcy petition was filed and 
with regard to each type of bankruptcy chapter applicable (7, 11, 
12, and 13). This could include, for example:

1. number of bankruptcy petitions that listed federal 
student loans as one or more of their debts;

2. mean and median amount owed in federal student 
loans by those borrowers;

3. number of bankruptcy petitions where a borrower 
filed adversary proceedings to discharge federal stu-
dent loans;

4. number of times in which the Department con-
sented to a settlement of a full or partial discharge 
of federal student loans; 

5. number of times in which a debtor obtained a full 
or partial discharge of their federal student loans 
without a settlement with the Department;

6. number of appeals the Department filed, per level 
of court filed (e.g., bankruptcy appellate panel, dis-
trict court, court of appeals); and

7. mean and median total litigation costs to oppose 
adversary proceedings for the set of cases in cases 
in which the Department opposed the debtor’s dis-
charge.

 Additionally, in connection with recommendation 4 
in Part I regarding implementation, particularly to minimize 
litigation costs, the Department should collect data about undue 
hardship litigations costs incurred by servicers, collectors, guaran-
tee agencies, and institutions. In addition to using these data to 
monitor costs, the Department should publicly release these data 
regarding litigation costs incurred by these entities.
 We note that the Department’s Federal Student Aid 
office previously proposed a single platform for all borrower ac-
counts.89 This platform should ease the burden and cost of collec-
tion of data that the Department can then publicly release. 
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