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WHAT PUBLIC 
INSURANCE 
ADJUSTERS 

CAN AND CANNOT DO 
UNDER TEXAS LAW

by Karl A. Schulz*

As we are enter the time of year with the most hurricane 
and hail activity, we also enter the time of year when 
public insurance adjusters (herein referred to as “public 

adjusters”) are likely at their most active.  However, the limits on 
public adjusters’ activities have not been widely analyzed in Texas 
legal scholarship.  This article sets forth what public adjusters can 
and cannot do under Texas law.
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Background
 A public adjuster represents an insured in connection 
with insurance claims, generally on a contingency fee basis in an 
agency relationship.1  According to the National Association of 
Public Insurance Adjusters (“NAPIA”), “a public adjuster inspects 
the loss site immediately, analyzes the damages, assembles claim 
support data, reviews the insured’s coverage, determines current 
replacement costs and exclusively serves the client, not the 
insurance company.”2  Public adjusters usually pitch their services 
as a way to level the playing field in a “David versus Goliath” 
fight against unfair, cheating insurance companies.  NAPIA is 
sponsored by well-known policyholder law firms, who make the 
same pitch.3  As discussed herein, there is often interplay between 
public adjusters and policyholder attorneys, and the Texas 
Legislature has recently increased regulation of both.  

Public adjusters must be licensed under Texas law,4 and 
are therefore part of the heavily regulated Texas insurance industry.  
Indeed, public adjusters are subject to a comprehensive regulatory 
statute contained within Title 13 of the Texas Insurance Code, 
Regulation of Professionals, under which agents and insurer-side 
adjuster are also regulated.5  The Texas Department of Insurance 
lists 944 individual licensed public adjusters.6  By contrast, the 
Texas Department of Insurance lists 117,745 individual licensed 
insurer-side adjusters.7

 The Texas Administrative Code includes a Code of 
Ethics for public adjusters, most recently amended in 2020.8  
Among other things, this Code of Ethics requires:

(1) Licensees must conduct business fairly with 
their clients, insurance companies, and the pub-
lic. 
..
(6) Licensees must have appropriate knowledge 
and experience for the work they undertake and 
should obtain competent technical assistance, 
when necessary, to help handle claims and losses 
outside their area of expertise. 
…
 (8) Licensees must avoid conflicts of interest, 
including acquiring any interest in salvaged 
property or participating in any way, directly 
or indirectly, in the reconstruction, repair, or 
restoration of damaged property that is the 
subject of a claim adjusted by the licensee, except 
as allowed in Insurance Code Chapter 4102 and 
this subchapter.9

 Several provisions in the Texas Administrative 
Code’s Code of Ethics for public adjusters simply reiterate the 
statute that governs public adjusters, for example, prohibiting 
misrepresentations, prohibiting deceptive advertising, and 
requiring continuing education.10  NAPIA published a Code of 
Conduct in 2015 applicable to members of the association.11  The 
Texas Administrative Code’s Code of Ethics is similar to NAPIA’s.  

Public adjusters are often criticized by both insureds and 
insurers for predatory and unscrupulous practices, particularly 
following natural disasters.12  The Texas Insurance Code sections 
governing public adjusters were amended in 2015 and 2019 to 
address perceived abuses by public adjusters.13  Similarly, the Texas 
Insurance Code was amended in 2017 to add an entirely new 
section to address perceived abuses by policyholder attorneys.14

What Public Adjusters Can Do Under Texas Law
 Texas Insurance Code §4102.001 defines a “public 
insurance adjuster” as

(A) a person who, for direct, indirect, or any 
other compensation:

(i)   acts on behalf of an insured in negotiating 
for or effecting the settlement of a claim or claims 
for loss or damage under any policy of insurance 
covering real or personal property; or
(ii)  on behalf of any other public insurance ad-
juster, investigates, settles, or adjusts or advises or 
assists an insured with a claim or claims for loss 
or damage under any policy of insurance cover-
ing real or personal property; or
(B)  a person who advertises, solicits business, 
or holds himself or herself out to the public as 
an adjuster of claims for loss or damage under 
any policy of insurance covering real or personal 
property.15

              Texas Insurance Code §4102.101 provides:
(a) A license issued under this chapter authorizes 
the adjusting of claims on behalf of insureds for 
fire and allied coverages, burglary, flood, and all 
other property claims, both real and personal, 
including loss of income, but only when the 
client is an insured under the insurance policy.16

 A public adjuster can also receive insurance claim 
proceeds under limited circumstances, as set forth in Texas 
Insurance Code §4102.111:

(a) All funds received as claim proceeds by a 
license holder acting as a public insurance adjuster 
are received and held by the license holder in a 
fiduciary capacity.  A license holder may not 
divert or appropriate fiduciary funds received or 
held.17

 These are the only Texas Insurance Code sections 
authorizing activities by public adjusters.  As discussed below, 
the prohibitions on activities by public adjusters in the Texas 
Insurance Code and Texas common law are much more extensive.  
Thus, public adjusters have a very limited scope of authorized 
activities under Texas law.   

What Public Adjusters Cannot Do Under Texas Law
 
A.  Cannot Practice Public Adjusting Without a License 
 As mentioned, public adjusters must first obtain a license 
before practicing.18  In order to obtain a license, the applicant 
must take an examination, undergo a background check, and then 
submit an application.19  Temporary, provisional, and emergency 
licenses are not allowed.20  Insureds, insurers, and any member of 
the public can check the Texas Department of Insurance’s list of 
licensed public adjusters online.21 
 
B.  Cannot Practice Law
 Texas Insurance Code § Sec. 4102.156 provides:  

A license holder may not render services or 
perform acts that constitute the practice of 
law, including the giving of legal advice to any 
person in the license holder’s capacity as a public 
insurance adjuster.22

 There is also case law concerning prohibition of the 
unauthorized practice of law by public adjusters.23  But when does 
public adjusting trespass into the practice of law?  
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 The State Bar Act provides in relevant part:
(a) In this chapter the “practice of law” means 
the preparation of a pleading or other document 
incident to an action or special proceeding or 
the management of the action or proceeding on 
behalf of a client before a judge in court as well 
as a service rendered out of court, including the 
giving of advice or the rendering of any service 
requiring the use of legal skill or knowledge, such 
as preparing a will, contract, or other instrument, 
the legal effect of which under the facts and con-
clusions involved must be carefully determined.
(b)The definition in this section is not exclusive 
and does not deprive the judicial branch of the 
power and authority under both this chapter and 
the adjudicated cases to determine whether other 
services and acts not enumerated may constitute 
the practice of law.24

 Under the common law, the following activities consti-
tute the practice of law:

(1) Contracting with persons to represent them 
with regard to their personal causes of action for 
property damages or personal injury.
(2) Advising persons as to their rights and the ad-
visability of making claims for personal injuries 
or property damages.
(3) Advising persons whether to accept an of-
fered sum of money in settlement of claims 
for personal injuries or property damages. 
(4) Entering into contracts with persons to 
represent them in their personal injury or 
property damage matters on a contingent 
fee together with an attempted assignment 
of a portion of the person’s cause of action. 
(5) Entering into contracts with third per-
sons which purport to grant the exclusive 
right to select and retain legal counsel to rep-
resent the individual in any legal proceeding. 
(6) Advising clients of their legal rights, duties 
and privileges under the law.25

 Using similar terminology, the Texas Penal Code pro-
hibits the unauthorized practice of law and provides in relevant 
part:

(a)  A person commits an offense if, with intent 
to obtain an economic benefit for himself or her-
self, the person:
(1)  contracts with any person to represent that 
person with regard to personal causes of action 
for property damages or personal injury;
(2)  advises any person as to the person ’s rights 
and the advisability of making claims for person-
al injuries or property
damages;
(3) advises any person as to whether or not to 
accept an offered sum of money in settlement of 
claims for personal injuries or property damages;
(4) enters into any contract with another per-
son to represent that person in personal injury 
or property damage matters on a contingent fee 
basis with an attempted assignment of a portion 
of the person’s cause of action; or
(5) enters into any contract with a third person 
which purports to grant the exclusive right to se-
lect and retain legal counsel to represent the indi-
vidual in any legal proceeding.
(b)This section does not apply to a person cur-
rently licensed to practice law in this state, anoth-
er state, or a foreign country and in good stand-
ing with the State Bar of Texas and the state bar 
or licensing authority of any and all other states 
and foreign countries where licensed.26

 Courts have found that the following activities by pub-
lic adjusters do not constitute the unauthorized practice of law:

(1)  measuring and documenting first-party insur-
ance claims and to presenting them to insurers;
(2)  legitimately investigating the facts and negoti-
ating for the claimant; 
(3)  advising claimants on property damage valu-
ations.27

 Courts have found that the following activities by pub-
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lic adjusters (or persons otherwise representing insurance claim-
ants) do constitute the unauthorized practice of law or likely con-
stitute the unauthorized practice of law:

(1)  interpreting insurance contracts; 
(2)  discussing or negotiating coverage matters 
with insurers; 
(3)  engaging in a course of conduct that encour-
ages litigation and the prosecution of claims;
(4)  determining liability, extent of legally com-
pensable damages, and a claimant’s legal rights 
and privileges; and
(5)  advising a claimant to accept a settlement 
under some circumstances.28

 As the Court in Johnson v. McLeaish summarized, “a 
‘public adjuster’ is not authorized to engage in the practice of law, 
which embraces, in general, all advice to clients and all action 
taken for them in matters connected with the law.”29  These lists 
are not exclusive.  Because cases of alleged unauthorized practice of 
law often involve unique facts, courts can decide what constitutes 
the practice of law on a case-by-case basis.30

 Some legal commentary has stated that there is a “fine 
line” between public adjusting and the unauthorized practice of 
law.  Respectfully, such commentary is incorrect.  The statutes, 
common law, and codes of ethics governing public adjusters make 
it clear that the practice of public adjusting is very different than 
the practice of law, and the public adjuster should not even come 
close to the line. 
 
C.  Cannot Accept Referral Fees
 As mentioned, public adjusters are usually compensated 
on a contingent fee basis tied to the amount of insurance proceeds 
that they help recover.  To combat barratry, conflicts of interest, 
and the unauthorized practice of law, the Texas Insurance Code 
places further limits on public adjusters’ compensation:   

(a)  A licensed public insurance adjuster may 
not accept a fee, commission, or other valuable 
consideration of any nature, regardless of form 
or amount, in exchange for the referral by a 
licensed public insurance adjuster of an insured 
to any third-party individual or firm, including 
an attorney, appraiser, umpire, construction 
company, contractor, or salvage company.31

 This section does not prevent the referral from 
happening.  Such referrals are common.  Rather, this section 
merely prevents collecting a fee for such a referral.  

D.  Cannot Participate in Repair and Reconstruction or Act 
as Agent for Attorney
 Similarly, Texas Insurance Code §4102.158 provides as 
follows regarding conflicts of interest:

(a)A license holder may not:
(1) participate directly or indirectly in the recon-
struction, repair, or restoration of damaged prop-
erty that is the subject of a claim adjusted by the 
license holder; or
(2) engage in any other activities that may rea-
sonably be construed as presenting a conflict of 
interest, including soliciting or accepting any re-
muneration from, having a financial interest in, 
or deriving any direct or indirect financial benefit 
from, any salvage firm, repair firm, construction 
firm, or other firm that obtains business in con-
nection with any claim the license holder has a 

contract or agreement to adjust.
(b)A license holder may not, without the knowl-
edge and consent of the insured in writing, ac-
quire an interest in salvaged property that is the 
subject of a claim adjusted by the license holder.
(c)A license holder may not represent an insured 
on a claim or charge a fee to an insured while rep-
resenting the insurance carrier against which the 
claim is made.
(d) A license holder may not directly or indirectly 
solicit, as described by Chapter 38, Penal Code, 
employment for an attorney or enter into a con-
tract with an insured for the primary purpose of 
referring an insured to an attorney and without 
the intent to actually perform the services cus-
tomarily provided by a licensed public insurance 
adjuster.  This section may not be construed to 
prohibit a license holder from recommending a 
particular attorney to an insured.
(e) A license holder may not act on behalf of an 
attorney in having an insured sign an attorney 
representation agreement.
(f ) A license holder must become familiar with 
and at all times act in conformance with the crim-
inal barratry statute set forth in Section 38.12, Pe-
nal Code.32

 The court in Lon Smith & Assocs. v. Key recently re-af-
firmed these prohibitions and also made it clear that roofers can-
not work as unlicensed public adjusters to negotiate claims with 
insurers and refer themselves repair work.33  

E.  Cannot Pay Referral Fees or Put the Insured “On Salary”
 In further recognition of the problems created by referral 
fees and conflicts of interest, the Texas Insurance Code prohibits 
public adjusters from paying referral fees to a third party in order 
to obtain the insured’s business.34  This section, and the sections 
discussed immediately above, prohibit what might otherwise 
become a chain or ring of referrals from repair contractors to 
public adjusters to attorneys, with referral fees collected at each 
stage, making profit the primary interest of the referring parties, 
rather than the consumer’s best interest.

Policyholder attorneys, and plaintiff’s attorneys in 
general, often advance money to clients, or “put them on salary.”  
This can be very profitable for the attorney.  The Texas Insurance 
Code prohibits this practice between public adjusters and 
potential clients or insureds.35

F.  Cannot Server as an Appraiser
 The typical appraisal clause in insurance policy requires 
that the insured’s appraiser be “unbiased” or “independent.”36  
Under Texas law, “an appraiser with a financial interest in the 
outcome of an insurance appraisal is not impartial.”37  Even 
public adjusters who are not on a contingency fee basis will have 
confirmation bias and will not be “independent” since they had 
previously served as the insured’s agent and advocate.  Thus, a 
public adjuster on a loss cannot serve as the appraiser on that 
same loss.

G.  Cannot Solicit New Clients During a Natural Disaster
Texas Insurance Code §4102.151 provides:  
A license holder may not solicit or attempt to solicit 
a client for employment during the progress of a 
loss-producing natural disaster occurrence.38

              This common sense prohibition recognizes that consumers 



6 Journal of Consumer & Commercial Law

are vulnerable during natural disasters and that travel within 
disaster zones should be limited to emergency responders.39  

H.   Cannot Serve as an Expert Without More
 Under Texas law, a person may qualify as an expert by 
his or her knowledge, skill, experience, training, or education.40  
Simply holding a title or license is not enough to qualify a person 
as an expert.41  Therefore, a licensed Texas public adjuster is not 
necessarily qualified to opine regarding every aspect of a property 
insurance claim, such as forensic damage evaluation or costs of 
repair, simply because he or she is a licensed Texas adjuster.  More 
is required.42    

Other Issues
A.   Enforcement
 Because of limited budgets at the Texas Department 
of Insurance and Unauthorized Practice of Law Committee,43 
enforcement of the regulatory scheme governing public adjusters 
is difficult.  Violation of the statute governing public adjusters 
is actionable by the consumer under the DTPA.44  However, as 
the Guerra case discussed above shows, a consumer wronged by a 
public adjuster may be mired in a web of attorneys and contractors 
aligned with the public adjuster, and finding a separate attorney 
to successfully prosecute a claim against the public adjuster may 
be difficult.  Also, insurers lack swift and sure vehicles to address 
wrongdoing by public adjusters on their claims.  The Texas 
legislature may wish to address these issues.   

B.   Imputation 
 When a public adjuster provides the insurer with false 
or inflated claim information, there may be sufficient grounds to 
void the policy by enforcement of a policy’s misrepresentation or 
concealment provision.45  There are sound legal and public policy 
reasons for such accountability and the Texas legislature may also 
wish to address these issues.  

C.   Do Your Homework
 If an insured is inclined to retain a public adjuster, he 
should do his homework.  He should make sure that the public 
adjuster is licensed and reputable.  Also, beware the public adjuster 
who wears more than one hat, for example a public adjuster who 
is also a roofer, because it can be easy to run afoul of the statutory 
scheme governing public adjusters and become embroiled in 
litigation.46  

Conclusion
 Public adjusters have a very limited scope of permissible 
action under Texas law.  It is likely that regulation of public 

adjusters will continue to evolve following major weather events 
like hurricanes.    

* Karl A. Schulz is a partner with Cozen O’Connor’s office in 
Houston, Texas.  The views and opinions stated herein are his alone.
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