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The Telephone Consumer Protection Act (“TCPA") was
enacted to limit the rising number of telemarketing and debt
collection calls reaching consumers during the early 1990's.
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I. Introduction

The Telephone Consumer Protection Act (“TCPA”) was en-
acted to limit the rising number of telemarketing and debt collec-
tion calls reaching consumers during the early 1990’. To reduce
these pesky calls and protect consumers’ privacy, the TCPA largely
limits telephone solicitation by use of automatic dialing systems
and prerecorded or artificial voice messages.! The TCPA covers
communication mediums such as phone calls, text messages, and
fax machines in this limitation.? Consumers, however, may give
telemarketers or debt collectors permission to contact them. This
consent is often given in the form of a signed provision located
in business contracts such as loan agreements, purchase and sales
agreements, and others. These contracts also habitually include ar-
bitration agreements that include language deferring “any claim,
dispute or controversy” “arising from or out of” an agreement to
arbitration. As a result, TCPA cases are commonly compelled to
arbitration.?

However, some courts have recently refused to compel TCPA
claims to arbitration, despite the broad language of the Federal
Arbitration Act (“FAA”) and a federal policy that favors arbitra-
tion agreements. In fact, § 3 of the FAA contains mandatory lan-
guage, stating that if a lawsuit is brought on an issue referable to
arbitration under an agreement in writing, “the court...shall...
stay the trial of the action until such arbitration has been had...”
Because of the mandatory “shall” language, courts must compel
cases to arbitration when a valid agreement to arbitrate exists and
the agreement encompasses the dispute at issue.’

At the same time, however, “nothing in the [Federal Arbitra-
tion Act] authorizes a court to compel arbitration of any issues,
or by any parties, that are not already covered in the agreement.”®
Thus, litigants typically dispute whether the issue or conduct in
question is covered in their respective arbitration agreements. This
article will examine the debate over what conduct is covered by a
contract’s arbitration agreement when a TCPA action is brought.

The article begins with a discussion of a recent unpublished
Eleventh Circuit case, Gamble v. New Eng. Auto Fin., Inc. that
held differently than most courts by refusing to compel arbitra-
tion on a plaintiff's TCPA claim.” Additionally, it will review a
district court case in the Ninth Circuit, Briggs v. Pfor Morors Li,
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that followed the Eleventh Circuit in their ruling.® Lastly, this
article will discuss another district court case from the Eleventh
Circuit case that ruled contrary to Gamble and Briggs.

II. Eleventh Circuit Refused to Compel Arbitration for
TCPA Claim Regarding Post-Agreement Conduct

Plaintiff Hope Gamble obtained a car loan from Defendant
New England Auto Finance, Inc. (“NEAF”) and entered into an
auto loan agreement (the “Loan Agreement”) that contained a an
Arbitration Provision requiring arbitration of any “claim, dispute
or controversy... whether preexisting, present or future, that in
any way arises from or relates to this Agreement or the Motor
Vehicle securing this Agreement.” The Loan Agreement docu-
ment also contained a provision (the “Text Consent Provision”)
that gave NEAF the right to send its customers “e-mails, text mes-
sages and other electronic communications.”® However, the Loan
Agreement and the Text Consent Provision required separate sig-
natures, and Gamble signed the Loan Agreement but did not sign
the Text Consent Provision.!" After Gamble finished paying the
loan off, she began to receive text messages several months later
from NEAF secking new business from her.'” Gamble informed
NEAF that she did not want to receive these text messages, but
NEAF continued to send them."

In 2017, Gamble, on behalf of herself and others similarly
situated, brought a class action lawsuit against NEAF under the
TCPA." In response, NEAF filed a motion to compel arbitra-
tion, arguing that the Loan Agreement between it and Gam-
ble contained an arbitration provision that governed Gamble’s
TCPA claim." The district court denied NEAF’s motion on the
grounds that Ms. Gamble’s TCPA claim fell outside the scope of
the loan agreement.'® NEAF appealed, and the Eleventh Circuit
affirmed."”

NEAF argued that the Arbitration Provision was broad
enough to encompass Gamble’s TCPA claims. NEAF identified
specific language in the Arbitration Provision defining “claim” as
“any claim, dispute or controversy . . . whether preexisting, pres-
ent or future, that in any way arises from or relates to this Agree-
ment,” while encompassing “disputes based upon contract, tort,
consumer rights . . . [and] statute.”*®
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The Eleventh Cir-
cuit rejected NEAF’s
argument. ‘The court
noted that the plain
language of the Arbitra-
tion Provision required
that the dispute “arise[]
from or relate[] to this
Agreement or the Mo-
tor Vehicle securing this
Agreement.”"” Although
this language made the
arbitration  provision
broad, the court stated
that it did not make
it limitless.*® Gamble’s
TCPA claim arose not from the Loan Agreement or any breach
of it, “but from post-agreement conduct that allegedly violated a
separate, distinct federal law.”*! NEAF’s sending of the text mes-
sages did not relate to or arise from its lending money to Gamble,
Gamble’s repayment of that loan, or the vehicle which secured the
loan. Further, the court reasoned that the Text Consent Provision
was a separate stand-alone provision which Ms. Gamble never
signed, and thus no agreement regarding text messages existed
between the parties.”? Thus, the court rejected NEAF’s argument
that the Arbitration Provision was broad enough to encompass
Gamble’s TCPA claim and affirmed the district court’s decision.?

ITI. Ninth Circuit District Court Followed the Eleventh
Circuit and Refused to Compel Arbitration on TCPA
Claim

Subsequently, a district court in the Ninth Circuit followed
the Eleventh Circuit, relying on Gamble, by refusing to compel
arbitration for post-agreement conduct. In Briggs v. Pfor Motors
L, the defendant allegedly sent illegal marketing text messages to
solicit new business to its customer who had recently purchased a
vehicle.” The vehicle purchase contract contained an arbitration
provision applying to all disputes “which arise out of or relate
to this Agreement or any resulting transaction or relationship.”
The defendant moved to compel arbitration on the TCPA claim
arguing that the texts were sent in furtherance of the relationship
arising out of the agreement.*

‘The court disagreed, stating that the arbitration clause did not
encompass the dispute. The court reasoned that the TCPA allega-
tions did not “‘touch matters’ covered by the Agreement because
this suit [was] the result of Defendant’s extra-contractual actions,
unrelated to the promises outlined in the parties’ contract.” The
court noted that while courts do interpret arbitration agreements
broadly, “they must be bound by some limiting principle which
excludes wholly unrelated conduct between the parties.””® Thus,
the court denied the defendants motion to compel arbitration.

IV. An Eleventh Circuit District Court Choses Not to
Follow Gamble

Some courts, however, continue to compel arbitration on
TCPA claims that concern similar extra-contractual conduct out-
lined in Gamble and Briggs. Recently, in Kent v. Citibank, N.A.,
the defendant Citibank sent text messages violating the TCPA
months prior to entering into a cardholder agreement containing
an arbitration provision with the plaintiff.?” The plaintiff subse-
quently filed a TCPA claim and the court granted the defendant’s
motion to compel arbitration. The court relied on the arbitration
clause’s “clear language” stating that the provision applies to “any
claim ... arising out of or related to your Account, a previous re-
lated Account or our relationship,” including “past, present, or
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future conduct.” Thus, the court concluded that the text mes-
sages were within the scope of the dispute and must be compelled
to arbitration.’!

Kent is similar to Gamble and Briggs because it concerned
conduct that occurred outside of the timeframe of the governing
contract, arguably making it “extra-contractual” conduct. How-
ever, Kent, an Eleventh Circuit district court case, chose not to
follow Gamble as an unpublished Eleventh Circuit decision, and
leaves open the question of how courts are going to handle this
issue in the future.

V. Conclusion

While federal law and courts highly favor arbitration and
read arbitration provisions broadly, recent decisions such as
Gamble and Briggs indicate that courts are beginning to make im-
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and nOn—COntraCtuﬂl Courts highly favor
conduct when as- . R
arbitration and read
arbitration provisions

sessing an arbitra-
tion provision. This

broadly, recent decisions
such as Gamble and

is a more just frame-
work of analysis to
assess a motion to

compel arbitration  Briggs indicate that courts
that p rf’“desapath' are beginning to make

way or consum- o . . R

ers to not be forced iMportant distinctions

into  arbitration.  hetween contractual and
While  arbitration tractual duct
may save cours MON-contractual condu

when assessing an
arbitration provision.

time and costly liti-
gation costs, it also
prevents  harmed
consumers from having their day in court. Significantly, consum-
ers also lose their ability to bring collective actions against TCPA
violators who have caused them and others damage. While it is
unclear how courts will move forward on this issue, the courts in
Gamble and Briggs indicate that some courts are becoming more
reluctant to compel TCPA claims to arbitration. Thus, consum-
ers can have hope moving forward that they may not always be
forced into arbitration on their TCPA actions.
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