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I. Introduction - What is the DTPA

The Deceptive Trade Practices — Consumer Protection Act,' commonly known as
the DTPA, is a statutorily enacted response to help balance the unfair advantage that
merchants have historically enjoyed at the expense of consumers before the advent of
modern consumer protection laws. Before the 1960’s era reevaluation of the role of
the government in private commerce, caveat emptor or, “let the buyer beware,” was
the long-standing rule in commerce. The DTPA was designed to address the imbal-
ance of power in such situations and replace caveat emptor with a statute designed
to require full disclosure of material information so consumers are able to realisti-
cally evaluate a transaction and make an informed decision. The DTPA remains the
most powerful consumer-oriented statute despite the remarkable transformation it
has undergone since its inception in 1973. Although Defendants now enjoy greater
protections, the DTPA still offers consumers many advantages.
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The reality of today’s environment is that in absolute
terms the DTPA has somewhat waned in power from its heyday,
yet in the context of tort reform and relative to other statutory
and common law causes of action, the DTPA is as powerful as
ever and is an indispensable tool for small firms and solo attor-
neys. A consumer attorney must carefully consider which cases
to take and which to reject, and while there are no more “easy”
DTPA cases, both Plaintiffs and Defendants need to understand
the subtle complexity of the DTPA and the benefits it offers to
not only consumers but also attorneys who represent consumers.

The statutory mandate of the DTPA is telling and states

that the DTPA:

“shall be liberally construed and applied to pro-

mote its underlying purposes, which are to protect

consumers against ~ false, misleading, and decep-

tive business practices, unconscionable actions,

and breaches of warranties and to provide efficient

and economical procedures to secure such protec-

tions.”

Significant judicial activism appears to contrast and be in con-
flict with the clear legislative mandate, yet despite such judicial
restraints placed on it, the DTPA remains a viable and valuable
tool for Texas consumers. A corollary to the DTPA’ ability to
benefit consumers is that the DTPA provides tools for lawyers to
use in making their business profitable. As discussed below, the
term “consumer” is not limited to individuals nor is it limited to
purchases that are primarily for personal, family, or household
purposes like so many other consumer-oriented statutes.*  This
article focuses on using the DTPA in business litigation after first
giving a primer on the mechanics of the DTPA.

II. SCOPE OF ARTICLE

This article is written from the perspective of a small law
firm representing both Plaintiffs and Defendants and attempts to
highlight some of the areas of the DTPA that the authors find to
be especially valuable when representing small businesses. It is
not intended to be a treatise delineating the subtle nuances inher-
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ent in law and is not a substitute for the legal research that must
necessarily be completed for proper representation of a client.

III. THE MECHANICS OF THE DTPA
To sustain an action under the DTPA, a Plaintiff must

establish the following elements:

e The Plaintiff is a consumer;

e The Defendant can be sued under the DTPA;

e The Defendant committed an act that is actionable
under the DTPA; and
The Defendant’s actions were a producing cause of dam-
ages.’

A. Consumer Status

Consumer status is a prerequisite for standing to bring
claims under the DTPA. Under the DTPA a consumer is defined
as more than just a person who buys something. A consumer is
defined as “an individual, partnership, corporation...who seeks or
acquires by purchase or lease, any goods or services.”® Thus the
DTPA provides for business consumers as well as individuals.

1. Seek Or Acquire

The phrase “seek or acquire” is rather straight forward
but deserves some analysis to dispel common myths about the
DTPA, for example, that the DTPA requires a contract, a sale,
or exchange of consideration. The focus is on a person’s relation
to the transaction rather than privity or contractual relationship.”
When one seeks, but does not acquire, there will not be a con-
tract or sale and thus no privity.* Proving that a client acquired a
good or service is an intuitive task, whereas proving that a person
sought a good or service is more challenging. The two-pronged
test for “seek” is based on a commonsense approach and requires
1) a good faith intention to purchase or lease coupled with 2) the
ability to do so.’

The actual purchaser is not the only person who can
maintain consumer status from a transaction. Consumer status
can be conferred on others when a good or service is acquired for
their benefit.!" To confer consumer status on one who did not
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directly seek or acquire, the person must have been an intended
beneficiary rather than an incidental beneficiary."

2. By Purchase Or Lease

To achieve consumer status under the DTPA, one must
not only seek or acquire, but also purchase or lease. Although the
terms “purchase” and “lease” are not defined by the DTPA, the
definitions are intuitive. A “purchase” is defined as a voluntary
transmission of property or services from a seller to a buyer with
valuable consideration.'? A “lease” is described under the U.C.C.
as a transfer of the right to possession and use of goods for a term
in return for consideration.” What is very clear through case law
is that gratuitous goods and services do not generally give rise to
consumer status.'* The exception to this general rule is when the
gift was purchased by the giver. In such a scenario, if the purchas-
er and gift giver are the same, then the recipient was an intended
beneficiary of the transaction and can thereby claim consumer
status.

3. Goods Or Services

The third requirement for consumer status is that the
transaction must be for goods or services. Both “goods” and “ser-
vices” are defined by the DTPA. “Goods” is defined as tangible
chattels or real property purchased or leased for use.” Determina-
tion of what is and what is not a good is generally an easy process.
“Tangible chattels are those items of personal property which may
be seen, weighed, measured, felt, or touched.”'

A number of items have been determined to be in-
tangible such as money, lending money,"” accounts receivable,'®
stocks,'” option contract,”’ insurance policy,?! certificate of depos-
it,”? lottery tickets,”” and intangible property rights.** However,
intangible property that is incidental to a purchase or lease of
goods or services does not disturb the analysis for consumer sta-
tus.”

“Services” are defined as work, labor, or service pur-
chased or leased for use, including services furnished in connec-
tion with the sale or repair of goods.*

4. Business Consumers and the $25 Million in Assets Exclu-
sion

The DTPAs definition of “consumer” does come
with one exclusion that is of particular importance to business
consumers and that is: “...that the term does not include a
business consumer that has assets of $25 million or more, or that
is owned or controlled by a corporation or entity with assets of
$25 million or more.””” “Business consumer” is further defined as
“an individual, partnership, or corporation who seeks or acquires
by purchase or lease, any goods or services for commercial or
business use.”® “Although the DTPA does not define ‘project,
the Court interprets that term in light of section 17.49(g)’s
purpose of ‘removling] from the scope of the [DTPA].. litigation
between big businesses.””

“Assets” for the purposes of § 17.45(4) means gross as-
sets.”® Under the pertinent time test, a business consumer’s assets
“at the time of the alleged violation of the DTPA and at the time
that the lawsuit was brought” controls.*!

Plaintiffs must prove their status as a consumer to pre-
vail in an action under the DTPA.>*> However, it is the Defen-
dant’s burden to plead and prove the $25 million exception as an
affirmative defense.”® A Defendant’s failure to both plead and
prove this affirmative defense will result in waiver.**

Even if the Plaintiff has over $25 million or more in
assets, if the Plaintiff is a corporation acting in a representative ca-
pacity, such as trustee or executor, and any compensation received
for damages will not inure to the benefit of the representative, the
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court should look to the assets of the entity being represented and
not the corporation.®

5. DTPA Claims are Generally Not Assignable

“The DTPA is primarily concerned with people—both the
deceivers and the deceived” giving the DTPA “a personal aspect
that cannot be squared with a rule that allows assignment of
DTPA claims as if they were merely another piece of property.” *

DTPA claims generally cannot be assigned by an aggrieved
consumer to someone else.”” This includes subrogors such as in-
surers.’®

B. Defendant That Can Be Sued Under The DTPA
After establishing consumer status, one must next show
that the Defendant is a proper Defendant under the DTPA.

1. Any Person — The General rule

The DTPA provides for a cause of action against “any
person” who employs practices that are prohibited by the Act.?
The Act defines “person” about as broadly as possible; as an “in-
dividual, partnership, corporation, association, or other group,
however organized.”® The requirement is not one of privity, but
rather a connection with the transaction.*!

2. Upstream Suppliers and Manufacturers — Must Reach Con-
sumer

The DTPA applies only to those who have made mis-
representations to a consumer. Although the act itself does not
require more than a misrepresentation to create liability, the Am-
stadt Court added the requirement of “in connection with.”*The
Amstadt court ruled that upstream suppliers or manufacturers are
not proper parties unless misrepresentations are communicated
to the consumer. This can happen when, for example, advertising
from the upstream party has been marketed to a purchaser.

3. Professional Service Exemption — All About Opinion

The DTPA does not apply to “...damages based on the
rendering of a professional service, the essence of which is the
providing of advice, judgment, opinion, or similar professional
skill.”®* The exemption does not apply to the following 17.49 (c)
exceptions:

(1) an express misrepresentation of a material fact that
cannot be characterized as advice, judgment, or opin-
ion;

(2) failing to disclose information concerning goods or
services which was known at the time of the transac-
tion if such failure to disclose such information was
intended to induce the consumer into a transaction
into which the consumer would not have entered had
the information been disclosed;

(3) an unconscionable action or course of action that can-
not be characterized as advice, judgment, or opinion;

(4)  breach of an express warranty that cannot be charac-
terized as advice, judgment, or opinion; or

(5)  selling, offering to sell, or illegally promoting an annu-
ity contract under Chapter 22, Acts of the 57th Leg-
islature, 3rd Called Session, 1962 (Article 6228a-5,
Vernon’s Texas Civil Statutes), with the intent that the
annuity contract will be the subject of a salary reduc-
tion agreement, as defined by that Act, if the annuity
contract is not an eligible qualified investment under
that Act or is not registered with the Teacher Retire-
ment System of Texas as required by Section 8A of
that Act.*
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The question of what exactly a professional service has yet to be
answered by the Texas Supreme Court, begging the question: ex-
actly what is a professional service that is intended to be excluded
from liability under the DTPA? It is a trick question, because no
group of professionals is exempt from liability under the DTPA.
Rather, a two-step process is used to first determine whether the
conduct arises from a professional and then determine if the
conduct complained about “involved services that the essence of
which is providing advice, judgment, or an opinion.”®

The definition for a “professional” is whether the per-
son: (1) engages in work involving mental or intellectual rather
than physical labor, (2) requires special education to be used on
behalf of others, and (3) earns profits dependent mainly on these
considerations.”® Once it is determined that the services were
performed by a professional, the next step is to determine whether
the “essence of those services was providing advice, judgment, or
an opinion.””  Using this calculus, the Retherford Court deter-
mined that the professional services exemption applied to the re-
port at issue from a real-estate inspector:

“Clearly the contents of the real estate inspection

report constituted the inspector’s opinion as to the

condition of the house, as it has been statutorily

defined as such. Further, the essence of an inspec-

tor’s service is providing that opinion. We find that

the professional services exemption applies to the

report of professional real estate inspectors.”#

Once it is determined that the professional services ex-
emption otherwise applies, the final question is whether one of
the five 17.49(c) exceptions precludes the application of the pro-
fessional services exemption, such as an express misrepresentation
of a material fact that cannot be characterized as advice, judg-
ment, or opinion.

Doctors, lawyers, and accountants are professionals tra-
ditionally afforded the professional services exemption from li-
ability under the DTPA,” but even those professionals are not
immune from DTPA liability when one of the 17.49 exceptions
applies.

The requirement that the “service” essentially be advice,
judgment, opinion, or similar professional skill would seem to
, preclude the
BASED ON THE DTPA’'S sale of goods
forming th
MANDATE FOR LIBERAL "% ¢
CONSTRUCTION, THE professional
COURTS SHOULD GIVE emprion. 1n
ole v. Cen-
THE PROFESSIONAL tral  Valley
Chemicals,
EXEMPTION THE o i
NARROWEST G went o
an  agrono-
APPLICATION. mist to pur-
chase herbi-
cides for their corn crop.’® After being informed of the benefits of
a new herbicide that was sold by Defendant, Plaintiffs decided to
purchase the herbicide brand touted by the Defendant instead of
their usual herbicide. Plaintiffs based their decision on represen-
tations that the new herbicide would provide better weed control
and cost less than the herbicides Plaintiffs had used in the past
made by the agronomist who worked for Defendant. When the
new product failed to control the weeds in their corn crop and the
crop failed, Plaintiffs sued under the DTPA. Defendant argued
that Plaintiffs’ claims arose from the rendering of professional
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service because they sought and received the professional advice
of the salesman/agronomist. The San Antonio Court of Appeals
found that, when the sale of a product is involved, the simple ren-
dering of advice or information by the salesman, despite his or her
professional title, does not create a professional service qualifying
for a professional services exemption.’® As the Plaintiffs argued,
“construing [the agronomist’s] recommendation as a professional
service would abolish the DTPA whenever a consumer purchased
a product based on the advice of the salesman.”?

There is a limit as to what type of professional services
are exempted, as the DTPA exempts only those professional ser-
vices where “...the essence of which is the providing of advice,
judgment, opinion, or similar professional skills.”> What does
the term “similar professional skills” mean? What other types of
professional services are not covered? There is still little guidance
from the courts as to the limits of the words “professional service.”

Based on the DTPA’s mandate for liberal construction,
the courts should give the professional exemption the narrow-
est application with the understanding that a liberal construction
should be mindful of the DTPA’s stated goals and that exemp-
tions disenfranchise consumers who are otherwise members of
the DTPA’s target class.

4. The $500,000 Cap Exclusion.

The DTPA does not apply to a cause of action “aris-
ing from a transaction, project, or set of transactions relating to
the same project, involving total consideration by the consumer
of more than $500,000, other than...a consumer’s residence.”*
“Total consideration” and “project” are not defined by the Act and
there are no definite cases addressing the definitions of the terms.
While the statute is silent as to who has the burden to plead and
prove the exemptions, case law discloses that the exemptions are
in the nature of affirmative defenses to be raised by the Defen-
dants that assert them.%

Business consumers, by their very nature, do not own
or occupy residences. The definition of “business consumer” is as
follows:

“an individual, partnership, or corporation who

seeks or acquires by purchase or lease, any goods or

services for commercial or business use. The term

does not include this state or a subdivision or agen-

cy of this state.”*

Thus, a business consumer under the DTPA requires the transac-
tions to be for commercial or business use, which would necessar-
ily exclude the purchase of a residence.

5. The $100,000.01 Contract With Lawyer Exemption.
The DTPA does not apply to claims “arising out of a
written contract” if:
*  the contract relates to the transaction or project, and
e involves more than $100,000, and
* an attorney for the consumer who was not identified,
suggested, or selected by the Defendant, helped negoti-
ate the contract, and
* it does not involve the consumer’s residence.”

A prudent practice would be to inform your client that by con-
sulting with you, they are essentially giving up their rights under

the DTPA.

6. Bodily Injury and Death Exemption.

One of the bizarre aspects of the DTPA is that recovery
for serious death and bodily injury damages is precluded under
the DTPA unless brought through a tie-in statute.® This allows
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for remarkable differences in recovery under the DTPA based
solely upon the fortuitous fact that the conduct also violates a
tie-in statute.

Imagine a scenario where a pest exterminator employs
a dangerous chemical after telling the family it’s perfectly safe,
it can’t harm you, and that you don’t have to leave the house.
Then, the chemical causes severe medical problems such as steril-
ity or cancer and eventually the death of a child. The exterminator
is insulated from damages under the DTPA, although he is still
exposed to liability. None of the remarkable damages related to
bodily injury or death are recoverable under the DTPA.

Using the same facts but adding the fortuitous fact
that there was a home solicitation without the three-day notice
of cancellation; and, after notice, the Defendant failed to return
the property in the condition in which the pest control company
found it (i.e., free from the damaging chemicals), there can be an
award for bodily injury and death. This is because a violation of
the Texas Home Solicitation Act is actionable under the DTPA.?
The tie-in statute makes clear that all “actual damages” are re-
coverable including those for wrongful death, bodily injury, and
arguably mental anguish pursuant to the plain words of Section

17.49(e) and Section 17.50(h).

7. Publisher’s Exemption

Owners and employees of a regularly published newspa-
per, magazine, telephone directory, broadcast station, or billboard
are exempted when an advertisement is in violation of the DTPA
unless it is established that (a) they had knowledge that the con-
duct was unlawful or (b) they had direct or substantial financial
interest in the sale or distribution of the unlawfully advertised
good or service.®

8. Federal Trade Commission Exemption

The DTPA does not apply to:
“acts or practices authorized under specific rules
or regulations promulgated by the Federal Trade
Commission under Section 5(a)(1) of the Federal
Trade Commission Act. The provisions of this sub-
chapter do apply to any act or practice prohibited
or not specifically authorized by a rule or regula-
tion of the Federal Trade Commission. An act or
practice is not specifically authorized if no rule or
regulation has been issued on the act or practice.”®

C. Act InViolation Of DTPA

The third element of a DTPA claim requires proving
that a Defendant committed a wrongful act. Section 17.50(a) de-
lineates four actionable areas, including a “laundry list” violation,

breach of warranty, unconscionable act, and violation of Chapter
541 of the Texas Insurance Code.*

1. “False, Misleading, Or Deceptive Act Or Practice”- Laun-
dry List Violations

The use of a false, misleading, or deceptive act or prac-
tice that is specifically enumerated in Section 17.46 is known as a
“Laundry List” violation. Unlike the other three actionable areas
under the DTPA, an action for a Laundry List violation requires a
showing of detrimental reliance.”® Caution should be taken when
reviewing pre-1995 case law because the previous version of the
statute did not require a showing of reliance. The standard for
“false, misleading, and deceptive” is set quite low; “an act is false,
misleading, or deceptive if it has the capacity to deceive an ‘igno-
rant, unthinking, or credulous person.””*

There are currently 34 discreet acts contained in the
Laundry List. They are:
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)
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(6)

7)

(8)
9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

passing off goods or services as those of another;
causing confusion or misunderstanding as to the
source, sponsorship, approval, or certification of goods
or services;
causing confusion or misunderstanding as to affilia-
tion, connection, or association with, or certification
by, another;
using deceptive representations or designations of geo-
graphic origin in connection with goods or services;
representing that goods or services have sponsorship,
approval, characteristics, ingredients, uses, benefits, or
quantities which they do not have or that a person has
a sponsorship, approval, status, affiliation, or connec-
tion which the person does not;
representing that goods are original or new if they are
deteriorated, reconditioned, reclaimed, used, or sec-
ondhand;
representing that goods or services are of a particular
standard, quality, or grade, or that goods are of a par-
ticular style or model, if they are of another;
disparaging the goods, services, or business of another
by false or misleading representation of facts;
advertising goods or services with intent not to sell
them as advertised;
advertising goods or services with intent not to sup-
ply a reasonable expectable public demand, unless the
advertisements disclosed a limitation of quantity;
making false or misleading statements of fact concern-
ing the reasons for, existence of, or amount of price
reductions;
representing that an agreement confers or involves
rights, remedies, or obligations which it does not have
or involve, or which are prohibited by law;
knowingly making false or misleading statements of
fact concerning the need for parts, replacement, or re-
pair service;
misrepresenting the authority of a salesman, represen-
tative or agent to negotiate the final terms of a con-
sumer transaction;
basing a charge for the repair of any item in whole or
in part on a guaranty or warranty instead of on the val-
ue of the actual repairs made or work to be performed
on the item without stating separately the charges for
the work and the charge for the warranty or guaranty,
if any;
disconnecting, turning back, or resetting the odom-
eter of any motor vehicle so as to reduce the number
of miles indicated on the odometer gauge;
advertising of any sale by fraudulently representing
that a person is going out of business;
advertising, selling, or distributing a card which pur-
ports to be a prescription drug identification card is-
sued under Section 4151.152, Insurance Code, in ac-
cordance with rules adopted by the commissioner of
insurance, which offers a discount on the purchase of
health care goods or services from a third-party pro-
vider, and which is not evidence of insurance coverage,
unless:
(A) the discount is authorized under an agree-
ment between the seller of the card and the pro-
vider of those goods and services or the discount
or card is offered to members of the seller;
(B) the seller does not represent that the card
provides insurance coverage of any kind; and
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(1)

@

€)
(4)

®)

(©)

@)

(®)

)

(C) the discount is not false, misleading, or de-
ceptive;

using or employing a chain referral sales plan in con-
nection with the sale or offer to sell of goods, mer-
chandise, or anything of value, which uses the sales
technique, plan, arrangement, or agreement in which
the buyer or prospective buyer is offered the oppor-
tunity to purchase merchandise or goods and in con-
nection with the purchase receives the seller’s promise
or representation that the buyer shall have the right to
receive compensation or consideration in any form for
furnishing to the seller the names of other prospective
buyers if receipt of the compensation or consideration
is contingent upon the occurrence of an event subse-
quent to the time the buyer purchases the merchan-
dise or goods;
representing that a guaranty or warranty confers or
involves rights or remedies which it does not have or
involve, provided, however, that nothing in this sub-
chapter shall be construed to expand the implied war-
ranty of merchantability as defined in Sections 2.314
through 2.318 and Sections 2A.212 through 2A.216
to involve obligations in excess of those which are ap-
propriate to the goods;
promoting a pyramid promotional scheme, as defined
by Section 17.461;

representing that work or services have been per-
formed on, or parts replaced in, goods when the work
or services were not performed or the parts replaced;
filing suit founded upon a written contractual obliga-
tion of and signed by the Defendant to pay money
arising out of or based on a consumer transaction for
goods, services, loans, or extensions of credit intended
primarily for personal, family, household, or agricul-
tural use in any county other than in the county in
which the Defendant resides at the time of the com-
mencement of the action or in the county in which
the Defendant in fact signed the contract; provided,
however, that a violation of this subsection shall not
occur where it is shown by the person filing such suit
that the person neither knew or had reason to know
that the county in which such suit was filed was nei-
ther the county in which the Defendant resides at the
commencement of the suit nor the county in which
the Defendant in fact signed the contract;
failing to disclose information concerning goods or
services which was known at the time of the transac-
tion if such failure to disclose such information was
intended to induce the consumer into a transaction
into which the consumer would not have entered had
the information been disclosed;
using the term “corporation,” “incorporated,” or an
abbreviation of either of those terms in the name of a
business entity that is not incorporated under the laws
of this state or another jurisdiction;
selling, offering to sell, or illegally promoting an annu-
ity contract under Chapter 22, Acts of the 57th Leg-
islature, 3rd Called Session, 1962 (Article 6228a-5,
Vernon’s Texas Civil Statutes), with the intent that the
annuity contract will be the subject of a salary reduc-
tion agreement, as defined by that Act, if the annuity
contract is not an eligible qualified investment under
that Act;
subject to Section 17.4625, taking advantage of a di-
saster declared by the governor under Chapter 418,

(10)

(11)

(1)

@)

3)

(4)

Government Code, or by the president of the United
States by:
(A) selling or leasing fuel, food, medicine, lodg-
ing, building materials, construction tools, or
another necessity at an exorbitant or excessive
price; or
(B) demanding an exorbitant or excessive price
in connection with the sale or lease of fuel, food,
medicine, lodging, building materials, construc-
tion tools, or another necessity;
using the translation into a foreign language of a
title or other word, including “attorney,” “immigra-
tion consultant,” “immigration expert,” “lawyer,” “li-
censed,” “notary,” and “notary public,” in any written
or electronic material, including an advertisement, a
business card, a letterhead, stationery, a website, or an
online video, in reference to a person who is not an at-
torney in order to imply that the person is authorized
to practice law in the United States;
delivering or distributing a solicitation in connection
with a good or service that:

(A) represents that the solicitation is sent
on behalf of a governmental entity when it is
not; or

(B) resembles a governmental notice or

form that represents or implies that a criminal
penalty may be imposed if the recipient does not
remit payment for the good or service;
delivering or distributing a solicitation in connection
with a good or service that resembles a check or other
negotiable instrument or invoice, unless the portion
of the solicitation that resembles a check or other ne-
gotiable instrument or invoice includes the following
notice, clearly and conspicuously printed in at least
18-point type:
“SPECIMEN-NON-NEGOTIABLE”;
in the production, sale, distribution, or promotion of
a synthetic substance that produces and is intended to
produce an effect when consumed or ingested similar
to, or in excess of, the effect of a controlled substance
or controlled substance analogue, as those terms are
defined by Section 481.002, Health and Safety Code:
(A) making a deceptive representation or desig-
nation about the synthetic substance; or
(B) causing confusion or misunderstanding
as to the effects the synthetic substance causes
when consumed or ingested;
a licensed public insurance adjuster directly or indi-
rectly soliciting employment, as defined by Section
38.01, Penal Code, for an attorney, or a licensed pub-
lic insurance adjuster entering into a contract with an
insured for the primary purpose of referring the in-
sured to an attorney without the intent to actually per-
form the services customarily provided by a licensed
public insurance adjuster, provided that this subdivi-
sion may not be construed to prohibit a licensed pub-
lic insurance adjuster from recommending a particular
attorney to an insured;
owning, operating, maintaining, or advertising a mas-
sage establishment, as defined by Section 455.001,
Occupations Code, that:
(A) is not appropriately licensed under Chapter
455, Occupations Code, or is not in compliance
with the applicable licensing and other require-
ments of that chapter; or
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(B) is not in compliance with an applicable local
ordinance relating to the licensing or regulation
of massage establishments; or
(5) a warrantor of a vehicle protection product warranty
using, in connection with the product, a name that
includes “casualty,” “surety,” “insurance,” “mutual,” or
any other word descriptive of an insurance business,
including property or casualty insurance, or a surety
business.®®

2. Unconscionable Act Or Practice

The DTPA allows a claim to be maintained for uncon-
scionable acts or practices.® The Act defines “unconscionable
conduct” simply as an act that “to a consumer’s detriment, takes
advantage of the lack of knowledge, ability, experience, or capac-
ity of the consumer to a grossly unfair degree.””” To prove an
unconscionable action or course of action, a Plaintiff must show
that the Defendant took advantage of his lack of knowledge and
“that the resulting unfairness was glaringly noticeable, flagrant,
complete and unmitigated.”®® The unconscionable act does not
have to take place at the time of the sale or lease, but must occur
within the context of the transaction.”” No intent, knowledge, or
reliance need be shown.”

This is not to be confused with the common law test for
unconscionability.

In Texas, however, unconscionability is both a statutory
cause of action under the DTPA and an affirmative defense at
common law. “While at common law unconscionability is a de-
fense to contractual performance, the DTPA allows consumers to
collect damages for unconscionable conduct by sellers.””! It ap-
pears, however, that even so-called “common law unconscionabil-
ity” can include statutory provisions, chiefly Tex. Bus. & Com.
Code § 2.302, which permits a court as a matter of law to find a
contract under the Uniform Commercial Code to be unconscio-
nable. Courts have used the language and referred to the statute
even in cases not involving the sale of goods.”

At least one Texas court has found that there are no cases
or statutes that authorize a general action for unconscionable con-
duct in a non-contract or non-DTPA situation.”?

And given that the DTPA doesn’t represent a codifica-
tion of common law,”* it should be no surprise that common law
unconscionability is dramatically different from DTPA uncon-
scionability. Common law unconscionability is determined on a
case-by-case basis by looking at the totality of the circumstances
as of the time the contract was formed.” In Texas the unconscio-
nability of a contract is a question of law, and the party asserting
unconscionability of a contract bears the burden of proving both
procedural as well as substantive unconscionability.”

Procedural unconscionability is concerned with assent
and focuses on the facts surrounding the bargaining process. The
second question, substantive unconscionability, is concerned with
the fairness of the resulting agreement.”” Put another way, “Sub-
stantive unconscionability refers to the fairness of the agreement
itself, whereas procedural unconscionability refers to the circum-
stances surrounding the adoption of the agreement.””®

Unfortunately, as several Texas courts have pointed out,
common law unconscionability is not easily defined.” “The term
defies a precise legal definition because ‘it is not a concept, but a
determination to be made in light of a variety of factors not unifi-
able into a formula.””%°

In determining whether a contract is unconscionable, a
Texas court will look at five factors:

e the entire atmosphere in which the agreement was
made;
e the alternatives, if any, available to the parties at the
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time the contract was made;
e the non-bargaining ability of one party;
e whether the contract was illegal or against public policy;
*  whether the contract is oppressive or unreasonable.’!

The totality of the circumstances is assessed as of the
time the contract was formed. Other considerations include gross
disparity in the value exchanged and a gross inequality of bar-
gaining power together with terms unreasonably favorable to the
stronger party.*> Additional factors that may contribute to finding
an agreement procedurally unconscionable include knowledge
of the stronger party that the weaker party is unable to receive
substantial benefits from the contract or is unable to reasonably
protect its interests due to physical or mental infirmities, igno-
rance, illiteracy, or inability to understand the language of the
agreement.®

The grounds for substantive abuse must be sufficiently
shocking or gross to compel the court to intercede.* A contract

is substantivel

unconscionsble THE DTPA ALLOWS
thocks che con A CLAIM TO BE

o s, MAINTAINED FOR

abuse—the cir-
cumstances  sur-
rounding the ne-
gotiation must be
shocking.5

The test for substantive unconscionability is whether,
given the parties’ general commercial background and the com-
mercial needs of the particular trade or case, the clause involved
is so one-sided that it is unconscionable under the circumstances
existing when the parties made the contract.” With respect to
procedural unconscionability, which refers to the circumstances
surrounding the agreement, a bargain will not be negated because
one party to the agreement may have been in a less advantageous
bargaining position. Instead, unconscionability principles are ap-
plied to prevent unfair surprise or suppression.®® To determine
procedural unconscionability, courts will examine the contract
formation and the alleged lack of meaningful choice.”

UNCONSCIONABLE
ACTS OR PRACTICES.

3. Breach of Warranty

The DTPA provides a mechanism for bringing claims
arising out of breach of warranty.”® However, the DTPA does
not create warranties.”’ Breach of warranty is a viable cause of
action on its own. Bringing a breach of warranty claim under the
DTPA entitles Plaintiffs to the favorable provisions afforded by
the DTPA such as damages, attorney’s fees, etc. Warranties may
be implied or express and are cither recognized by common law
or created by statute, such as the U.C.C.

4. Violation of Chapter 541 Of the Texas Insurance Code
The fourth category of actions that can be maintained
under the DTPA are violations of Chapter 541 of the Texas Insur-
ance Code.” Chapter 541 is entitled “Unfair Methods of Compe-
tition and Unfair or Deceptive Acts or Practices” and its purpose
is to regulate trade practices in the business of insurance by (1) de-
fining or providing for the determination of trade practices in this
state that are unfair methods of competition or unfair or decep-
tive acts or practices; and (2) prohibiting those trade practices.”® A

private action for damages is authorized for violating Subchapter
B of chapter 541 or the Laundry List.”*
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5. Tie-In Statute Violations

Many Texas statutes specifically incorporate language
identifying a violation of that statute is actionable under the
DTPA. Such statutes are known as “tie-in” statutes and receive
their grant of power under the DTPA from Section 17.50(h)
rather than Section 17.50(a). Tie-in statutes provide for more fa-
vorable treatment than actions brought under Section 17.50(a).
Tie-in statutes are discussed in greater detail below.

D. Damages

The last element that a DTPA Plaintiff needs to establish
to maintain a viable DTPA claim is damages. “A consumer may
maintain an action where any of the following constitute a pro-
ducing cause of economic damages or damages for mental an-
guish...”” The DTPA provides for the recovery of economic
damages and in some situations mental anguish, treble damages,
and actual damages.

Economic damages are defined as “compensatory dam-
ages for pecuniary loss, including costs of repair and replace-
ment.””® The term specifically excludes exemplary damages or
damages for physical pain and mental anguish, loss of consor-
tium, disfigurement, physical impairment, or loss of companion-
ship and society.”” Claims brought pursuant to a tie-in statute
entitle a Plaindiff to recover actual damages rather than just eco-
nomic damages.” The term actual damages has not been defined
by the DTPA, but case law reveals that it is all damages available
at common law.”” Thus those damages specifically excluded by
the definition of economic damages are recoverable under a tie-in
statute.

1. Causation — Producing cause not proximate cause

The DTPA standard of causation is “producing cause”
rather than “proximate cause.”'® A producing cause is a substan-
tial factor that brings about the injury and without which the
injury would not have occurred.’®" Unlike “proximate cause,”
a “producing cause” does not have an element of foreseeability
making it a lower standard of causation.'"?

To establish producing cause, the Plaintiff must show
the Defendant’s DTPA violations were: (1) a substantial factor in
bringing about the injury, and (2) a cause-in-fact of the Plaintiff’s
injuries, such that the injury would not have occurred but-for the
Defendant’s acts or omissions.'”

Stated in another way, the cause must be a substantial
cause of the event in issue and it must be a but-for cause, namely
one without which the event would not have occurred.'* There
can be more than one producing cause.'” The producing cause
inquiry is conceptually identical to that of cause-in-fact.'®

Producing cause and proximate cause both share the
requirement for proof of actual causation in fact.'” Proximate
cause, however, also requires a showing of foreseeability while
producing cause does not.!” “To establish a DTPA violation, a
Plaintiff does not have to meet the higher standard of proximate
causation, which includes foreseeability as an element.”'®”

Producing cause under the DTPA and cause in fact for
negligence are defined the same. Additionally, cause in fact is not
shown if the Defendants deceptive trade practice did no more
than furnish a condition which made the injury possible.

While a Plaintiff need not establish that harm was fore-
seeable, it is not enough to show that a Defendant’s conduct fur-
nished an attenuated condition that made the injury possible.'®
“In other words, even if the injury would not have happened but
for the Defendant’s conduct, the connection between the Defen-
dant and the Plaintiff’s injuries simply may be too attenuated to
constitute a legal cause.”!!!

Texas courts have held when a Defendant can demon-
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strate that a new and independent basis for the Plaintiff’s cause
of action exists, that proof may negate that the Defendant’s acts
were the producing cause of the Plaintiff’s injury.'** For example,
an independent inspection of real property can constitute a new
and independent basis for the purchase of the property, which
intervenes and supersedes the seller’s wrongful act.''?

2. Knowing Conduct

When there is a finding of knowing conduct, the dam-
age model increases by providing for mental anguish and allow-
ing additional damages of up to two times economic damages.'"*
The DTPA defines “knowingly” to mean “actual awareness, at the
time of the act or practice complained of, of the falsity, deception,
or unfairness of the act or practice giving rise to the consumer’s
claim”® Tt is hard to believe that there has ever been confusion
with juries who have been asked to determine whether there has
been “knowing conduct,” as the definition makes it clear.

It is a rare DTPA case wherein direct evidence such as
an email or journal entry establishes a mental state with direct
proof. The DTPA drafters tacitly recognized this by including
as part of the definition “actual awareness may be inferred where
objective manifestations indicate that a person acted with actual
awareness.” 1

Caution should be taken when reviewing old DTPA
cases regarding additional damages as the provision has changed
remarkably over time. Today the additional damages provision is
discretionary, but in years past it was automatic.

3. Intentional Conduct

When there is a finding of intentional conduct, the
damage model increases further by providing for mental anguish
and allowing additional damages of up to two times economic
damages plus mental anguish.!” The DTPA defines “intention-
ally” as “actual awareness of the falsity, deception, or unfairness of
the act or practice, or the condition, defect, or failure constituting
a breach of warranty giving rise to the consumer’s claim, coupled
with the specific intent that the consumer act in detrimental reli-
ance on the falsity or deception or in detrimental ignorance of the
unfairness.”''® The definition goes on to provide that “Intention
may be inferred from objective manifestations that indicate that
the person acted intentionally or from facts showing that a De-
fendant acted with flagrant disregard of prudent and fair business
practices to the extent that the Defendant should be treated as
having acted intentionally.”

IV. PROHIBITION AGAINST WAIVER
Waivers of the DTPA are disfavored but allowed as the
DTPA now allows written waivers under specific circumstances.
A.  Mechanics of a DTPA Waiver — A waiver of the pro-
visions of the DTPA by a consumer is “contrary to
public policy and is unenforceable and void” unless it
complies with all of the following:
a.  the waiver is in writing and is signed by the con-
sumer;
b.  the consumer is not in a significantly disparate
bargaining position; and
c.  the consumer is represented by legal counsel in
seeking or acquiring the goods or services.'”

A waiver is not effective if the consumer’s legal counsel was direct-
ly or indirectly identified, suggested, or selected by a Defendant
or an agent of the Defendant.'® A waiver must also be:
1. conspicuous and in bold-face type of at least 10 points
in size;
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2. identified by the heading “Waiver of Consumer
Rights,” or words of similar meaning; and

3. in substantially the following form state “I waive my
rights under the Deceptive Trade Practices- Consumer
Protection Act, Section 17.41 et seq., Business & Com-
merce Code, a law that gives consumers special rights
and protections. After consultation with an attorney of
my own selection, I voluntarily consent to this waiver.”'?!

An attorney’s signature is not required and, at least in
theory, a consumer can “lie” or otherwise misrepresent that he has
actually spoken with an attorney. How much inquiry a business
needs to make with regard to his actual talking with an attorney
is uncertain. The plain words of the statute require the consumer
to actually be represented by counsel. The misrepresentations or
“lies” of a consumer may not be enough to show a waiver of the
DTPA but may rise to a “breach of contract” level, which may al-
low a counter claim for damages, attorneys’ fees, and rescission.'?

Businesses would be well served to ensure that the con-
sumer is actually represented by counsel before the waiver provi-
sion is sought. In a true arm’s length transaction, the parties will
know if counsel is present. The waiver does not exempt or offer a
defense to an action brought by the Attorney General’s Office.

B.  Forum Selection and Arbitration Clauses Are Excluded
from DTPA’s Anti-Waiver Policy - An exception to the
DTPA’s anti-waiver provision is for forum selection
clauses.'® Likewise, mandatory arbitration provisions
under the Federal Arbitration Act are excepted from
application of the DTPA anti-waiver provision.'**
The Texas Supreme Court held in Jack B. Anglin Co.
v. Tipps, “We likewise are of the opinion that federal
law preempts application of the nonwaiver provision
of the DTPA to prevent or restrict enforcement of this
arbitration agreement.”'®

C.  Warranties Can Be Waived — The DTPA’s anti-waiver
provision, by its terms, applies only to “the provisions
of this subchapter.”'*® Since warranties are not created
by the DTPA the courts have reasoned that the war-
ranty is not a provision of the subchapter.'”

V. BUSINESS CONSUMER ADVANTAGES UNDER THE
DTPA
1. Limited Defenses —
The DTPA is a product of the legislature and represents
a radical shift from the common law rather than a codification of
it. In Smith v. Baldwin, the Texas Supreme Court stated:
“The DTPA does not represent a codification of
the common law. A primary purpose of the enact-
ment of the DTPA was to provide consumers a
cause of action for deceptive trade practices with-
out the burden of proof and numerous defenses
encountered in a common law fraud or breach of
warranty suit.”'?

The lens through which to view the DTPA is focused
by its mandate, which provides that the DTPA “shall be liberally
construed and applied to promote its underlying purposes, which
are to protect consumers against false, misleading, and deceptive
business practices, unconscionable actions, and breaches of war-
ranty and to provide efficient and economical procedures to se-
cure such protection.”'?

Several cases have applied Baldwin and its progeny to
disallow the use of common law defenses in DTPA claims.

a. Parol Evidence Rule - No Bar to Evidence for DTPA Claims
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As every practicing attorney should know, the parol evi-
dence rule is the cornerstone of contract law. Parol evidence is
defined as:

“Terms with respect to which the confirmatory

memoranda of the parties agree or which are oth-

erwise set forth in a writing intended by the par-

ties as a final expression of their agreement with

respect to such terms as are included therein may

not be contradicted by evidence of any prior agree-

ment or of a contemporaneous oral agreement but

may be explained or supplemented

(1) by course of performance, course of dealing, or us-

age of trade (Section 1.303); and

(2) by evidence of consistent additional terms unless

the court finds the writing to have been intended also as

a complete and exclusive statement of the terms of the

agreement.”'%

It makes sense in a contractual setting where the parties
have equal bargaining power to require all material terms to be
included in the agreement. However, the DTPA mandate recog-

nizes that it shall be
liberally construed THE DTPA IS A
PRODUCT OF THE

to protect consum-
ers from deceptive

o fovber rowide. LEGISLATURE AND
e o . REPRESENTS A

@ " RADICAL SHIFT FROM
the Texas Supreme’ THE COMMON LAW
2,5 RATHER THAN A

were_chanceeiing. CODIFICATION OF IT.
alleged and seeming

parol rule violations as not “seeking to change or contradict the
terms of the contract but were relying upon deceptive oral repre-
sentations as the basis of their suit.”'** The Weitzel court found
that because of the clear mandate of the DTPA, and by following
such clear guidelines as contained in the statute, that “oral repre-
sentations are not only admissible but can serve as the basis of a
DTPA action.”"?® The Weitzel court found that “oral misrepre-
sentations, which were made both before and after the execution
of the agreement, constitute the basis of this cause of action, so
traditional contractual notions do not apply.”**

“To apply the parol evidence rule in DTPA cases would
frustrate the legislature’s purpose in passing the statute without
furthering the objectives of the parol evidence rule.”’?* The hold-
ing in Weitzel is huge, and cannot be understated. Weitzel is still
the law in Texas.

b. Limiting Liability — It's Hard to Waive the DTPA

As discussed above, contractual attempts to limit liabil-
ity are not new to Texas law but are disfavored under the DTPA.
The DTPA addresses such attempts in its anti-waiver provision, as
discussed above. '* “Although a limitation-of-liability clause may
waive a party’s right to recover under the common-law theory
of breach of contract, such clause does not waive the consumer’s
alternative right to sue under the DTPA because of the legislative
mandate expressed in § 17.42.”"7

¢. Liquidated Damages Provision Ineffective
The DTPA’s anti-waiver provision also precludes a con-
tractual liquidated damages disclaimer while recognizing the DT-
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PA’s broad mandate by finding that the legislature disapproves of
“efforts or ruses designed to avoid liability under the DTPA.”'%®
The Hycel Court speaks in bold terms of the consequences of not
enforcing the anti-waiver provision of the DTPA when it stat-
ed “To allow Hycel to insulate itself from a violation of section
17.46(b)(5) through such a disclaimer would only emasculate the
DTPA and serve to encourage deceptive trade practices.”’

d. Doctrine of Substantial Performance - Not a De-

fense to the DTPA

Common law defenses are routinely asserted by Defen-
dants even though such are not proper under the DTPA as the
DTPA does not represent a codification of the common law.' “A
primary purpose of the enactment of the DTPA was to provide
consumers a cause of action for deceptive trade practices with-
out the burden of proof and numerous defenses encountered in
a common law fraud or breach of warranty suit.”'*! The doctrine
of substantial performance is not relevant to a statutory cause of

action under the DTPA.'%

e. Doctrine of Merger — Not Applicable to the DTPA

The doctrine of merger generally applies when a deed is
delivered and accepted as performance of a contract to convey, the
contract is merged in the deed.'® Though the terms of the deed
may vary from those contained in the contract, under the doc-
trine of merger, the deed alone controls the rights of the parties.

“Whether described as a rule of evidence or as a substan-
tive defense, the doctrine of merger was used here as a substan-
tive defense. However, it is not necessary to resolve that issue as
we have previously held that under the broad guidelines of the
DTPA, the parol evidence rule will not prevent admissibility of
oral misrepresentations which may also serve as the basis of a
DTPA action.”'#

Following the same reasoning as discussed in Weitzel,
the Alvarado Court determined that the doctrine of merger does
not apply to DTPA cases.

J- New and Independent Cause — Producing Cause Is

the Relevant Standard

New and independent cause is a common law defense
that asserts as a defense a “new and independent basis” which
“intervened and superseded” the DTPA violations and “be-
came the sole and efficient cause of their damages.”'* The
O’Hern court determined that such defenses are precluded by
the DTPA and that “the appropriate inquiry is whether the
sellers failure to disclose was a producing cause of the purchas-
ers’ damages.”!'%

g Waiver and Estoppel — Invalid DTPA Defense

Building on the ideas presented in Weitzel, the Texas
Supreme Court found that traditional contractual theories are
not controlling in a statutory DTPA action.'” The Defendants
asserted that since the Plaintiffs accepted defective performance,
they are estopped from asserting claims from defects; However,
the court found that:

“The remedies under the [DTPA] are available to

any consumer, and they are not waived merely be-

cause the consumer accepts the allegedly defective

performance. Nothing in the language or policy of

the Act requires the consumers to withhold per-

formance themselves in order to allege violations

against the other party. Such a policy would dis-

courage the resolution of disputes and the settle-

ment of claims without any corresponding ben-

efits. In the absence of an express settlement or
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other express waiver, therefore, the [Plaintiffs] had
every right to proceed with their case.”*®

b. Failure to Read — Does Not Affect Misrepresenta-

tions

Failure to read is a common law defense that seeks to
sever causation. The logic behind the rule is summarized as when
a misrepresentation is made regarding a policy and the purchaser
is under a legal duty to read the policy, the defense asserts that
reliance is negated. The Shindler court stated it as “[a] claim
for misrepresentation cannot stand when the party asserting the
claim is legally charged with knowledge of the true facts.”'*’

The Wyly court reviewed the DTPA line of cases from Bald-
win through Wietzel and determined that “we decline to hold the
defense of “failure to read” is applicable to alleged violations un-
der the DTPA or the Insurance Code for an affirmative misrepre-
sentation of coverage.”!°

2. Prohibition Against Waiver — Boilerplate Language Be
Damned

When is a consumer better off without first seeking an
independent legal opinion? The answer is never, unless of course
an attorney’s advice precludes an action under the DTPA."' One
of the most powerful tools of the DTPA is its anti-waiver provi-
sions. Simply stated, boilerplate language in contracts that waive
any provisions of the DTPA (except of course forum selection
clauses and arbitration clauses as discussed above) are applicable
to DTPA claims.

3. Treble Damages Without a Showing of Gross Negligence,
Malice, or Fraud

Exemplary damages are intended to penalize a Defen-
dant for outrageous, malicious, or otherwise morally culpable
conduct and to deter the future use of such conduct.” Exem-
plary damages are not compensatory and include punitive dam-
ages.’™ The DTPA allows for recovery of up to treble damages
for knowing or intentional violations of the act.”* Recovery of
exemplary damages in other areas of law requires a showing of
gross negligence, malice, or fraud."

4. Attorney’s Fees —

Attorney’s fees shifting is a huge component of what
makes the DTPA such a tremendous asset to consumers, but it is
far from the only aspect that makes the DTPA stand apart from
many other statutory fee-shifting mechanisms. However, as fee-
shifting is near and dear to the heart of consumer attorneys, it is
the place to start.

a. Attorney’s Fee Shifting Under the DTPA — More

Than the Average Shift

As any practicing attorney in Texas knows, attorney’s
fees are not available unless contracted for except for specific
statutory grants. Under the American Rule, litigants’ attorney’s
fees are recoverable only if authorized by statute or by a contract
between the parties.””® One of the most common fee-shifting
statutes is chapter 38 of the Civil Practice & Remedies Code,
which provides that attorney’s fees “may” be awarded in some ac-
tions such as breach of contract. Compare this language to the
grant from the DTPA, which states “Each consumer who prevails
shall be awarded court costs and reasonable and necessary attor-
neys fees.”’” 'The “shall” language makes clear that the award of
reasonable and necessary attorney’s fees is not discretionary.

The mandatory fee award language is wholly consistent
with the DTPA mandate. The legislature has specifically recog-
nized in the DTPA mandate that all of the DTPA is to be “liber-
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ally construed and applied to promote its underlying purposes,
which are to protect consumers against false, misleading, and de-
ceptive business practices, unconscionable actions, and breaches
of warranties and to provide efficient and economical procedures
to secure such protections.”*

b. Net Recovery Not Required for Recovery of Attor-

ney’s Fees

Attorney’s fees under the DTPA are mandatory for a
“prevailing” Plaintiff."™ What makes a Plaintiff prevailing? Cer-
tainly, in situations where a Plaintiff is awarded economic dam-
ages under the DTPA and with no successful counterclaims, the
Plaintiff prevails and is therefore entitled to an award of reason-
able and necessary attorney’s fees.'® However, the situation
wherein a Plaintiff prevails and is awarded damages but a coun-
terclaim is also successful making the Plaintiff’s recovery a net zero
or negative recovery, has the Plaintiff “prevailed” for the purposes
of an award of attorney’s fees? The short answer is yes. Success-
ful Plaintiffs are entitled to attorney’s fees even if their recovery is
completely offset by the Defendants’ claims.'!

c. Fees Under the DTPA and Remedies for Other Ac-

tionable Conduct
The object of awarding a Plaintiff recovery is to com-
pensate for the actual loss sustained as a result of the Defendant’s
conduct.'®® The DTPA embraces this concept by permitting an
injured consumer to recover the greatest amount of actual dam-
ages alleged and factually established to have been caused by the
deceptive prac-

RECOVERY UNDER e | incuding
THE DTPA IS, AS sonably necessary
A GENERAL RULE, e seaes 1
CUMULATIVE RATHER  sccion 17,43 thc
THAN MUTUALLY

EXCLUSIVE OF OTHER
AVAILABLE REMEDIES.

vided therein ‘are
in addition to any
other procedures or
remedies provided
for in any other
law.” Section 17.44
provides that the Act shall be “liberally construed and applied to
promote its underlying purposes,” which are to protect consum-
ers from the false, misleading, and deceptive business practices it
condemns.'*4

Recovery under the DTPA is, as a general rule, cumula-
tive rather than mutually exclusive of other available remedies.
“Because of the remedial policies underlying the DTPA, a party
is entitled to recover attorney’s fees for the successful prosecution
of a DTPA claim, even if recovery is on another theory.”'®> Si-
multaneous recovery under the DTPA and the Texas Consumer
Credit Code is allowed.'*® Likewise, under Texas law, in a situa-
tion where common law and a statute both provide remedies, the
statutory remedy is cumulative of the common law remedy unless
the statute expressly or impliedly negatives or denies the right to
the common law remedy.'”’

d. Mandatory Fees — Sometimes

Most fee-shifting statutes provide for the discretionary
award of attorney’s fees. Such statutes afford the trial Court with
discretion to award fees to the prevailing party, but do not require
an award.'® Statutes providing that a party “may recover,” “shall
be awarded,” or “is entitled to” attorney fees are not discretion-
ary.'®

Journal of Consumer & Commercial Law

“When the testimony concerning the reasonableness
and the amount of attorney’s fees is not contravened and is not
contradicted by other witnesses or not contradicted in the record,
and the amount of attorney’s fees is established by clear, direct,
and positive evidence free from contradictions, inaccuracies, and
circumstances; then the amount of attorney’s fees is taken as true
and established as a matter of law.”"”® 'This is particularly true
when “the opposing lawyer has the means and opportunity of
either disproving or discrediting the testimony or the evidence
which establishes the attorney’s fees; but nevertheless, fails to do
so...”7! In such cases the uncontroverted, unimpeached testi-
mony concerning attorney’s fees is taken as true and the attorney’s
fees issue is established as a matter of law under Texas Supreme
Court decisional precedents.!”?

Case law makes clear that an award of $0 in attorney’s
fees for a prevailing Plaintiff is error so long as the fees are proved
up with competent evidence.'® In other words, the court has
no discretion to award $0 in fees to a successful Plaintiff, but the
court does not have to award the full amount proved.

The DTPAs “shall” attorney’s fee language can also
come into play if, upon appeal, it is determined that there is no
evidence to support an award of attorney’s fees as happened in the
Spalding case.'’* In Spalding, the court noted that the trial court
took judicial notice of the usual and customary fees associated
with such claim, apparently following the language in chapter 38
of the Civil Practice and Remedies Code. However, the judgment
entered was not for breach of contract or any other claims listed
under Chapter 38, but rather the judgment was under the DTPA.
The Court of Appeals determined that judicial notice of fees was
limited to claims brought under chapter 38 and consequently
found that there is no evidence to support the award of fees.'”

The court remanded rather than reverse and render, stat-
ing the following:

“Normally, when we find that there is no evidence

to support a finding, the remedy is to reverse and

render on the point. However, the award of attor-

ney’s fees under the DTPA presents a unique situ-

ation. This is so because an award of attorney’s fees

is mandated. The trial court shall award reasonable

and necessary attorneys fees. /d. Therefore, here,

the proper action is to remand the issue of attor-

ney’s fees to the trial court for a determination of

the reasonable and necessary attorney’s fees to be
awarded.”'7

5. Lower Standard of Causation

As stated above, the DTPA uses “producing cause” rather
than “proximate cause” as the standard of causation."”” No Pals-
graf v. Long Island R.R., no foreseeability, and just a straight-for-

ward causation test.

6. Post-Judgement Presumptions

The DTPA provides post-judgment relief to prevailing
consumers in the form of presumptions. The presumptions arise
when 1) a money judgment entered under the DTPA is unsatis-
fied 30 days after it becomes final, and 2) only if the prevailing
party has made a good faith attempt to obtain satisfaction of the
judgment.”® Once the two conditions are met, the following
presumptions come into existence:

(1) that the Defendant is insolvent or in danger of be-

coming insolvent; and

(2) that the Defendant’s property is in danger of being

lost, removed, or otherwise exempted from collection on

the judgment; and

(3) that the prevailing party will be materially injured
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unless a receiver is appointed over the Defendant’s busi-
ness; and

(4) that there is no adequate remedy other than receiver-
ship available to the prevailing party.'”

These presumptions allow a prevailing consumer to petition the
court for the appointment of a receiver for the business.'®

Generally, the appointment of receivers has been held
to be within the sound discretion of the trial court, but “the
language of section 17.59(b) is mandatory, i.e., "Upon adequate
notice and hearing, the court shall appoint a receiver over the
Defendant’s business unless the Defendant proves that all of the
presumptions...are not applicable.””®!

VI. CONCLUSION

The DTPA continues to be an effective tool for bringing
claims by consumers regarding the sale or lease of goods or ser-
vices. Whether representing an individual or a business consumer,

WHETHER the advancage
REPRESENTING AN offered by the
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BUSINESS CONSUMER,  winning and
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losing.  Provi-
sions routinely
employed  in
DTPA cases
such as the in-
troduction  of
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would  consti-
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of the parol evidence rule or recognizing when improper boiler-
plate terms seek to waive or limit remedies under the DTPA often
fly in the face of traditional notions of contract law. Attorneys
not familiar with such provisions can be blindsided or miss op-
portunities for their clients. Don’t be one of those.
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