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I. Introduction

T here have been many 
signifi cant recent 
developments in 
consumer payment 

systems and the law governing 
these systems.  Although 
there is great variation in the 
developments, it is safe to say that 
the trend is toward increasing 
legal complexity.  This complexity 
poses serious challenges for users 
of those systems, the lawyers 
who advise them, and for those 
teaching courses that include a 
consideration of payment systems.  
Users will be confused and have 
trouble understanding their rights 
and responsibilities. Their lawyers 
will have to stay abreast of many 
new statutes, regulations, and cases. 
Teachers will have to make diffi cult 
decisions on what additional 
material to include in courses 
so their students will be able to 
adequately represent future clients 
in matters where the new payments 
law applies.1

This article describes 
new payment devices such as 
substitute checks, payroll cards and 
remotely created consumer items.  
It discusses new rules that apply to 
novel payment processing systems 
such as electronic check imaging 
and electronic check conversion.  
It identifi es signifi cant features of 
various devices and systems such as 
the following.  Some systems appear 
the same to the consumer, but are 
not at all alike.  For example, in 
both electronic check conversion 
and electronic check imaging 
exchange consumers who paid by 
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check and who never agreed 
to have their checks truncated 
nevertheless do not receive their 
original checks along with their 
monthly statements.  Despite 
this common element, the 
two transactions are processed 
along different routes and very 
different law applies.  The law 
that governs some payment 
devices depends upon how they 
are set up.  For example, whether 
the federal Electronic Fund 
Transfers Act2 (EFTA), together 
with the Federal Reserve Board’s 
(FRB) Regulation E3 (Reg. E) 
or common law contract rules, 
apply to payroll cards may 
depend on what type of bank 
account the employer establishes 
to fund payments to unbanked 
workers.  Some payment devices 
are subject to more than one 
set of laws.  For example, 
checks are subject both to the 
state Uniform Commercial 
Code (UCC) and federal law, 
including the Expedited Funds 
Availability Act4 together with 
the FRB’s Regulation CC5 (Reg. 
CC) and the Check 21 Act.6  In 
contrast, no federal law, and very 
few state statutes, govern stored 
value devices such as phone and 
gift cards.

Finally, there have 
been important amendments 
to two bodies of rules. After 
50 years, the word “consumer” 
fi nally appears in Article 3 of 
the UCC as that statute takes 
two baby steps toward protecting 
consumers.  And the private 
rulemaking organization that 
governs most automated clearing 
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house transfers, the National Automated Clearing House 
Association (NACHA), continued its efforts to keep up with 
developments in electronic fund transfers by adding new rules. 

II. The Not So Identical Twins: Electronic Check 
Conversion & Check 21

Consumers who had always received their original 
checks along with their bank statements have become confused 
because they no longer receive some of their original checks 
along with their bank statements.  Starting early in 2004, 
many believed this was the result of the Check 21 Act they’ve 
read about in the papers.7  In fact, Check 21 did not go into 
effect until October 28, 2004,8 and their checks instead 
were processed through a system known as electronic check 
conversion (ECC).9   The confusion felt by these consumers is 
understandable and probably shared by their lawyers.

This confusion is caused by the many different 
payment systems and rules that come into play when a 
consumer pays by check.  In the good old days, circa 2000, 
checking accounts took basically two forms.  Some consumers 
had the traditional checking account in which they received 
their original paper check along with their monthly bank 
statement.  The UCC’s Articles 3 and 4 govern these accounts.  
Many others, including almost all credit union customers, 
agreed to have their checks “truncated.”  Their original 
checks were not returned to them.10  The UCC as amended in 
1990 permitted this as long as the customer’s bank statement 
contained the check number, amount, and payment date.11  
Today, there are new systems and new rules.

A. ECC
A few years ago Wal-Mart and other retailers adopted 

ECC at the point of sale.12  The consumer pays by handing 
the retailer a check.  It is likely that most consumers believe 
it will be processed the same as any other check.  If they have 
not agreed to truncation, these consumers expect that the 
originals will be returned with their statement.   But it is not 
processed as a check.  The check instead is treated as a “source 
document.”  The check is merely a source of information about 
consumers and their bank accounts.  The retailer may have 
the consumer fi ll out the check or hand a blank check to the 
cashier.  It may keep the check or return it to the consumer 
marked void.  The retailer uses the information from the 
MICR line at the bottom of the check to process the check 
electronically.  It is subject to the EFTA and Reg. E.  The FRB 
requires the retailer to obtain the consumer’s authorization.  
The FRB considers the authorization has been obtained if the 
business notifi es the consumer that the check will be processed 
as an electronic transfer and the consumer completes the 
transaction.13 Most consumers probably do not see the small 
sign posted near the register that tells them the check will 
be processed electronically.  It is unlikely those who do see it 
understand its legal signifi cance.  The great majority of ECCs 
are processed by automated clearing houses subject to a set of 
rules issued by NACHA.  These rules impose requirements on 
merchants far beyond anything in Reg. E.14

Another type of ECC occurs when consumers pay 
certain businesses, such as credit card and insurance companies, 
by mailing a check.  This is called “lockbox ECC.”15  The 
business must notify the consumer that the check will be 
processed as an electronic transfer, but often the notice is 
buried within a dense paragraph in the monthly statement 
discussing many other matters. The consumer, therefore, 
may not see the notice.  Businesses do not return the checks 

in these transactions.  These ECCs are subject to Reg. E as 
well as detailed NACHA rules that go well beyond Reg. E in 
providing consumer protection.16

B.  ECC + Check 21 = Confusion
When the Check 21 Act took effect on October 28, 

2004, matters became much more confusing.17  Both ECC and 
Check 21 transactions appear largely the same to consumers. 
In both types of transactions, consumers who have not agreed 
to check truncation nevertheless do not receive some of 
their original checks with their statements.  An ECC appears 
to consumers to be a check transaction because consumers 
pay by tendering a check, but it is not processed as a check 
transaction.  And it is subject to very different law: Reg. E 
and NACHA rules.  Most consumers will realize it is not 
an ordinary check transaction only when they receive their 
monthly statement and fail to receive their original check.  

A transaction subject to Check 21 also appears to 
be an ordinary check transaction because consumers pay by 
tendering a check.  But as in ECC, consumers will not receive 
some of  their original checks with their bank statements.  
They will not receive these checks because electronic images 
of the checks will be exchanged down the collection chain 
instead of the paper checks.  They may instead receive a 
strange and entirely new type of payment instrument, the 
“substitute check.”  The substitute check has features very 
different from ordinary checks and consumers have a whole 
new set of substantially different rights and obligations under 
those transactions.  To make matters even more complex, 
in addition to Check 21, the UCC also governs these 
transactions. But it does so only insofar as it does not confl ict 
with Check 21.18  

Many fi nancial institutions will not process checks 
using electronic images, at least for the foreseeable future. 
They will continue to process them the traditional way, given 
the cost of imaging equipment and the organizational changes 
necessary to implement imaging.  Therefore, some of the 
consumer’s checks will never be converted to images and will 
be subject only to the UCC, while others will be subject both 
to the UCC and Check 21.

C.  Check 21
Even without the confusion engendered by the 

apparent similarity between ECC and Check 21 transactions, 
the Act itself is complex and raises many questions.  
Consequently, the Act presents a formidable challenge to 
consumers, consumer educators, bankers, and law professors.  
Congress enacted Check 21 at the FRB’s urging in order 
to foster the transition to a completely electronic payment 
system.  Currently, tens of millions of drawers (the persons 
who write the checks) and many banks in the check collection 
chain refuse to accept electronic images of checks.19  Check 21 
does not require drawers or banks to accept electronic images.  
Instead, if a bank does not agree to accept those images, it 
is entitled to a paper instrument called a “substitute check.”  
Congress and the FRB hope that Check 21 will facilitate 
the transfer of electronic images, and thereby make check 
collection far speedier and more effi cient than the current 
system that depends on planes and trucks transporting paper 
checks all across the country.20  While increasing the check 
system’s speed and effi ciency, the adoption of widespread 
electronic check imaging will further reduce the consumer’s 
fl oat, restrict the opportunity to stop payment, and decrease 
interest earned on deposits.  In addition, electronic imaging 
may result in new types of wrongful debits to consumer 



68 Journal of Texas Consumer Law

accounts.  Check 21 includes very limited consumer safeguards 
and imposes many new consumer responsibilities.

Check 21 applies to all checks including those 
written both by consumers who never consented to have 
their checks truncated and to those who did consent.  Those 
consumers who did not agree to truncation are entitled 
to a notice explaining that a substitute check is the legal 
equivalent of the original check and describing the consumer’s 
recredit rights.21  Consumers who do not receive the original 
because it was transferred via an electronic image are entitled 
to a substitute check with their monthly statement.22

At least in the near future, when creditors claim 
consumers have not paid their bills and consumers attempt 
to prove payment by showing the creditor a substitute check, 
the creditor may be reluctant to accept this as proof of 
payment and demand a copy of the original.  To facilitate the 
acceptability of the substitute check, all such checks must bear 
a legend: “This is a legal copy of your check.  You can use it in 
the same way you would use the original check.”23  Hopefully, 
many creditors will read the legend and accept the substitute 
check as proof of payment.

The FRB and others have identifi ed several types 
of errors that could occur when substitute checks are used.24

These include multiple debits to the consumer’s account 
arising out of the same single original check.  Multiple debits 
can occur if the original check is processed along with the 

to provide the substitute check can frustrate the consumer’s 
effort to take advantage of the indemnity.  In contrast, 
consumers have warranty rights regardless of whether they 
were provided a substitute check.

Even if the FRB’s fi nal rule on Check 21 had 
answered all the questions raised by the Act, and did so in 
a manner that protects consumers, consumers who do not 
receive their original checks with their bank statements will 
nevertheless continue to be confused.  They still will have 
diffi culty understanding when the cause of their not receiving 
their originals was Check 21 or ECC.

III. A New Payment Device: The Payroll Card

Paying employees by check is expensive for 
employers and runs the risk of lost, stolen, and forged 
checks, “padded payroll” (where a thief adds non-employees 
to the payroll), altered checks, etc.  Employers, therefore, 
are increasingly transferring wages electronically into 
employees’ bank accounts through direct deposit. Consumers 
participating in direct deposit are protected by Reg. E.30  
Direct deposit, however, is not possible for employees who 
do not have bank accounts.  As a result, many employers 
are now paying wages to unbanked workers through “payroll 
cards.”   Some payroll cards are a type of debit card, while 
others are designed as a type of stored value card. 31  Payroll 

Employers are increasingly transferring wages       Employers are increasingly transferring wages       E  electronically into employees’ bank accounts through     E  electronically into employees’ bank accounts through     E  direct deposit.E  direct deposit.E
electronic image, multiple electronic images are produced 
from the single original, or multiple substitute checks are 
produced from the electronic images and presented to the 
consumer’s bank.  In addition, the wrong account may be 
debited if the MICR numbers are altered in the transition 
from an original check, to a digital image, to a substitute 
check.

Consumers are entitled to a recredit up to $2500 if 
they submit a claim that they suffered a loss due to an error 
in a transaction in which they are provided a substitute 
check and their bank cannot resolve the complaint within 
ten days.25  The recredit right is a necessary safeguard for 
consumers who are subject to multiple debits, but Check 
21 constructs a formidable barrier by imposing strict 
requirements for making a claim.26

In addition, there are sections on warranties, 
indemnities, and damages.  Unfortunately, there are many 
interpretive diffi culties applying these sections.   Some of 
these, however, have been resolved in the FRB’s fi nal rule.  
For example, it is not clear in the statute whether a bank 
must include substitute checks in the bank statement of 
those customers who have not agreed to truncation.  From 
the Final Rule, however, it appears this is required.27  If a 
consumer has agreed to truncation, but nevertheless demands 
a substitute check, it is not clear if the bank must provide 
one. If the bank, however, provides a substitute check,  even 
if not required to do so, the consumer has the right to a 
recredit.28  If the bank does not provide the substitute check, 
the consumer does not have a recredit right.  Moreover, in 
order to benefi t from the indemnity section, the consumer 
must have received a substitute check.29  A bank that refuses 

cards are plastic cards that are issued to employees.  Employees 
can gain access to their wages by using the card at an ATM 
or at the point of sale.  Payroll cards benefi t both employers 
and unbanked employees.  They are a less expensive way for 
employers to pay their unbanked workers.  Employees avoid 
the expense of going to check cashers to obtain funds from 
their payroll checks.

Nevertheless, as described below, payroll cards also 
contain risks and costs for employees.  One risk is that the 
law will not protect employees if they encounter problems.32

Currently, there is a bright line between stored value cards, 
including payroll cards, and debit cards.  A pending FRB 
proposed rule would blur that line by subjecting payroll cards 
to the consumer protections of the EFTA and Reg. E. 33 If 
that proposal is not adopted, payroll cards would be subject 
to the private agreements between employers and employees 
and state law that does not contain consumer protection 
comparable to that in the EFTA. 34 If the proposal is adopted, 
it raises questions about what other types of stored value cards 
also may be subject to the EFTA.35 In addition, the FDIC 
recently issued a proposal under which FDIC insurance would 
cover the funds accessed with certain types of payroll cards. 36

If the payroll card is treated as a stored value card, 
the employee may experience problems with no satisfactory 
legal remedy.37  For example, if the card is stolen, the 
employee can recover the funds loaded onto the card only by 
recovering them from whoever stole it.  Problems may arise if 
instead of having payroll cards issued by a bank, the employer 
uses a non-bank payroll card company.  If that company 
becomes insolvent, employees may lose whatever funds 
remained on their cards.38
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Consumers face other problems regardless of whether 
the payroll card is treated as a stored value card or a card 
subject to Reg. E.  The employee may be permitted to access 
funds only from a limited number of ATMs that may not 
be in locations convenient to the employee.  Employees 
may have to pay a fee every time they use an ATM to 
withdraw a portion of their wages or after a limited number of 
withdrawals.39 Employees may have to pay a monthly fee.  If 
the fees are high, the costs may be as great as what employees 
pay to check cashers.  There may be a POS fee every time 
employees use the card in connection with the purchase of 
goods.  Inactivity fees may be imposed if an employee does 
not use the card for a certain period of time. There may be a 
fee every time new funds are loaded onto the card.  If a card is 
lost, stolen, or defective, the employee may have to pay a fee 
to obtain a replacement card.

Payroll cards have come into wide use within a short 
time.  Their success, together with the popularity of gift and 
phone cards, likely means new forms of stored value cards will 
be developed in the near future.40  As payroll cards illustrate, 
stored value cards pose many risks for consumers.  Moreover, 
there is no federal regulation and state regulation is spotty at 
best.41

IV. Payment Devices Subject to More Than One 
Set of Laws and a Payment System in the                      
Legal Twilight Zone

Several types of payment devices are subject to more 
than one set of laws.  For example, checks are subject to 
several separate federal laws.42 Checks also are subject to state 
law, raising questions of federal pre-emption.43  Some so-called 
“telephone checks” are subject to a federal regulation and 
state law, while others are subject only to state law.44 Whether 
payroll cards are subject to federal law may depend on how 
the employer sets up the accounts from which the money is 
transferred to the employees’ cards.45

Millions of persons use the on-line payment system 
operated by PayPal.46  It is unclear what set of laws it is subject 
to because its legal status is uncertain.  PayPal asserts it is a 
money transmitter, not a bank.  If regulators agree, it is subject 
to state money transmitter laws which are far less stringent 
than the rules imposed by bank regulation.47  Several states 
have ruled that it does not qualify as a money transmitter.  
Other regulators have not rendered defi nitive rulings on 
PayPal’s status.  PayPal’s status and the law applicable to it as 
a result of that status is of crucial importance to consumers 
and law enforcement agencies who have 
brought actions against PayPal.  Several 
class actions have alleged, among 
other things, that PayPal freezes 
consumer accounts for long periods 
without justifi cation.48  The New 
York Attorney General found 
that consumers were mislead into 
believing they had the same rights as 
those using credit cards when in fact 
they had fewer chargeback and billing 
dispute rights.49

Perhaps PayPal is a unique case 
of a payment system that seems to fall 
between the regulatory cracks.  Or perhaps 
it is a harbinger of things to come as the 
industry develops more novel systems and 
devices.

V. The UCC Finally Acknowledges that Consumers 
Are Entitled to a Little Protection

The UCC drafters have steadfastly refused to 
recognize that consumers should receive protection in the 
UCC for transactions involving negotiable instruments.50  
Instead, the position of the UCC’s sponsors has been that if a 
state wants to protect consumers, it should do so in other laws.  
Recently, however, the UCC has been amended to provide 
limited protection for consumers in two situations: (1) a new 
type of negotiable instrument; and (2) holder in due course 
status.

A. “Telephone Checks”
Consumers often deal with telemarketers, debt 

collectors, and others in ways that result in “telephone 
checks.”  For example, when consumers order goods over 
the phone, sellers frequently request their checking account 
information.  The seller may use that data to prepare a draft it 
presents to the consumer’s bank, resulting in the withdrawal of 
funds from the consumer’s account.  That draft is referred to as 
a telephone check.  Many consumers have alleged that phone 
transactions result in unauthorized withdrawals. Consumers  
complain that sellers and debt collectors obtain withdrawals 
when consumers have never authorized any, obtain multiple 
withdrawals when they authorized only one, or obtain only 
the one authorized withdrawal, but for an amount more than 
authorized.  

To respond to this problem, in 2002 the UCC was 
amended to create a new type of negotiable instrument and to 
change the warranty rules to encourage the consumer’s bank 
(the payor bank) to recredit the consumer’s account when 
the consumer complains that an unauthorized withdrawal 
was made pursuant to a telephone check. The new negotiable 
instrument introduced in the 2002 amendments is called a 
“remotely-created consumer item.”51

 As a general rule, if the consumer’s bank pays a 
check that the consumer did not authorize, the loss is on the 
bank unless it can recover from the wrongdoer.  Amended 
Articles 3 and 4, however,  include special warranty rules for 
telephone checks that enable the consumer’s bank to push 
liability back to the depositary bank.  The consumer’s bank 
is not required to take advantage of the new warranty rules.  
The expectation, however, is that the consumer’s bank will be 
more willing to recredit the consumer’s account if it can avoid 
liability by passing it on to another bank.  

That expectation may not be met very often, 
however.  The consumer’s bank may prefer 

not to get into a fi ght with the depositary 
bank.  Instead, the bank may refuse 
to recredit the consumer’s account, 
assuming consumers will not want 

the burden and expense of suing their 
bank.  Instead, the consumer likely will 

terminate her account with that bank in 
anger and disgust.  The prospect of losing 

a few low profi t consumer accounts may 
not be enough to motivate banks to exercise 

their new warranty rights against depositary 
banks.

As of April 2004, no state had 
yet adopted any of the 2002 amendments to 

Articles 3 and 4, except Minnesota.  That state 
adopted the amendments, but refused to enact the 
provision on telephone checks.  Instead it adopted 
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a non-uniform amendment that is similar to statutes that 
have been enacted in several other states.  These jurisdictions 
have passed “demand draft” statutes that are like the UCC’s 
provisions on remotely-created consumer items except they 
apply both to consumer and non-consumer drafts that do 
not contain the drawer’s signature.52  These statutes also 
include a ‘reciprocity provision.’  The favorable warranty rules 
that permit the payor bank to pass liability to another bank 
apply only if the state where the other bank is located has 
reciprocated by also adopting the special warranty rules.  

Banks favor the demand draft approach because 
under that system they do not have to distinguish between 
consumer and non-consumer checks, which they claim is 
diffi cult operationally.  Amended Articles 3 and 4 apply only 
to consumer telephone checks so banks have to determine 
which checks fall into the consumer category.  The American 
Bankers Association has opposed adoption of amended 
Articles 3 and 4 because of the alleged operational diffi culties 
the telephone check provision requires.53

B. Non-UCC Law Governing Telephone 
Transactions

Further complicating matters, some who do business 
with consumers over the phone are subject to a federal law in 
addition to the UCC.  Those who engage in telemarketing 
are governed by the FTC’s Telemarketing Rule.54  That 
rule requires telemarketers to follow strict requirements for 
obtaining the consumer’s “verifi able authorization.”  The 
rule applies to consumers who pay with telephone checks.  
But some consumers pay with credit cards or debit cards; the 
authorization requirements do not apply to them.  (Reg. Z and 
Reg. E apply instead.)  If the consumer pays by means of an 
electronic fund transfer other than a debit card, however, the 
authorization requirements apply.   

 When a business in a phone transaction has the 
consumer pay by an electronic fund transfer instead of a check, 
the transfer usually is sent through the Automated Clearing 
House Network and is subject to the NACHA rules.  Those 
rules contain several specifi c requirements for electronic 
transfers pursuant to telephone transactions.55  In addition, 
because of the large numbers of consumers complaining about 
unauthorized ACH telephone transfers, in 2003 NACHA 
instituted a new procedure allowing the association to 
investigate businesses subject to many consumer complaints 
that they have engaged in unauthorized transfers.56

This brief description of the patchwork of rules 
governing payment for transactions over the phone illustrates 
the trend toward increased legal complexity in the current 
development of payments law.57

C. Effectuating the FTC Holder Rule
The FTC Holder Rule requires that negotiable 

instruments used in certain consumer transactions contain a 
legend that effectively destroys the ability of a transferee to 
claim holder in due course status.58  The question arose as to 
the status of a person who obtained an instrument that failed to 
contain the required legend.  In the 2002 amendments to the 
UCC, a new provision was added to section 3-305 which has the 
effect of treating the instrument as if it did contain the required 
legend, thereby negating the transferee’s ability to claim holder 
in due course status on these instruments as well.59

VI. New Legal Regimes Imposed by the Feds and a 
Private Organization

Consumer payments law used to be solely the 
province of the UCC.  Then, the federal government became 
involved in a limited way with passage of the EFTA and the 
Expedited Funds Availability Act (EFAA) together with Reg. 
CC.60  Although the EFAA and Reg. CC intruded upon a 
legal regime that previously had been governed exclusively by 
the states through the UCC, they apply only to checks and 
the UCC was able to accommodate the federal rules without 
diffi culty by making relatively minor adjustments to Article 
4 to ensure there was no confl ict.  When enacted, the EFTA 
applied only to electronic payment devices and systems that 
were still quite new and little used.

The events of the recent past, however, will have a 
far more pronounced effect.  Check 21 represents a dramatic 
imposition of federal power upon check transactions.  It was 
enacted in order to further implement national policy to push 
the entire payments system toward elimination of checks 
and eventual universal adoption of electronic payments.61  
In the aftermath of Check 21,  lawmakers may want to 
reconsider the continued viability of the UCC process.  Does 
the federal-state patchwork still make sense or should our 
national payments system be governed by federal law that 
refl ects national policy?  Does the application of both Check 
21 and Reg. CC render the federal-state arrangement too 
cumbersome?  Federal law and the UCC adopt fundamentally 
different approaches.  Federal law establishes one set of 
uniform rules.  It truly is a uniform code.  The Uniform 
Commercial Code, despite its title, allows for non-uniform 
amendments, an approach that is directly counter to the 
federal one-size-fi ts-all approach.62  Does it make sense for 
check transactions to be subject to laws that take two very 
different approaches?

Electronic transfers are no longer new and relatively 
little used.63  NACHA, a private organization with no 
government affi liation, has issued rules governing ACH 
transfers for several years and has been increasingly active 
adopting rules to govern new consumer payment systems and 
devices.64  On the one hand, this is a positive development.  
NACHA can act faster than governmental bodies in 
responding to new market developments.  Moreover, from the 
consumer’s perspective, the new rules NACHA has drafted 
have been largely protective of their interests.  Nevertheless, 
from a jurisprudential perspective, it is troubling that state 
and federal governments have, in effect, delegated such 
important matters to a private law-making body, for the 
NACHA Rules embody signifi cant policy decisions.

VII. Conclusion

The picture that emerges from this brief survey 
of recent developments in payments law raises profound 
policy issues.  Given the plethora of new payment devices 
and systems for processing payments and the increasingly 
complex patchwork of laws and private rules applicable 
to them, legislators might consider simplifying the law to 
make it somewhat uniform and guarantee at least a few basic 
consumer protections.  Questions lawmakers and regulators 
should consider include the following: Does it make sense to 
have different rules for consumer liability for unauthorized 
transactions depending upon whether payment is by check, 
credit card, debit card, or stored value card?  Should the right 
to an error resolution procedure depend upon what type of 
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payment device is used?  Should payment law instead be 
entirely federal with model disclosures, notices, and forms?65  
What is the proper role for private rulemaking bodies such as 
NACHA?

While it is uncertain whether lawmakers will 
undertake major payment system law reform, some 
developments can be predicted with confi dence.  In the 
future, many new payment devices will be invented and 
electronic systems will become more pervasive.  There will 
continue to be changes in consumer behavior.  For example, 
in the past few years payment by check has decreased 
markedly, and the use of debit and stored value cards has 
increased substantially.66 A few states will enact laws to plug 
the holes left in federal statutes, such as the failure to regulate 
stored value cards, while most states do nothing.67

The situation will become increasingly confusing 
to bank customers, both commercial and consumer, bringing 
new challenges to those educating them.  To the extent that 
the task of customer education falls to the lawyers, even 
those who have taken courses in payment systems may fi nd 
themselves ill-equipped.  Because of the sheer volume of 
new laws and their complexity, teaching payments law has 
become far more challenging. Teachers have to make diffi cult 
decisions about what to include and what to eliminate, or at 
least spend much less time discussing.  For example, some law 
professors still devote most of the course to basic negotiable 
instruments law under the UCC.  Others believe there is far 
less need to teach negotiable instruments law68 and the holder 
in due course doctrine is not very important.69  Whichever 
approach a teacher takes, there will be major gaps in their 
students’ knowledge unless their school offers an advanced 
course as well.

* Professor of Law, Georgia State University College of Law. 
Copyright 2004. This article was originally presented at the 
University of Houston Center for Consumer Law’s “Teaching 
Consumer Law Conference,” held in May of 2004.
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