In Morgan v.
Sundance,

the Supreme Court
Strikes a Blow
Against Arbitration




For a court that hears only around 80 argued cases each
term,' the U.S. Supreme Court has had a great deal to say in
the past forty years about arbitration, deciding over 180 cases on
that topic since 1982. Many articles have been written about the
Court’s arbitration jurisprudence over these decades, but for the
sake of brevity, it can be boiled down to the following key themes:
the Federal Arbitration Act (“FAA”) covers lots of contracts® and
applies in lots of courts,® requiring arbitration of all types of dis-
putes.* And if a state law, whether of legislative or judicial origin,
limits arbitration or interferes with one of its fundamental attri-
butes, then the FAA probably preempts it.’

But in the past three years, a shift in the Supreme
Court’s approach to arbitration under the FAA has begun to
emerge, rooted in the strong textualist leanings of many of its cur-
rent members. First, in 2019, Justice Gorsuch wrote an opinion
for a unanimous Court, with Justice Ginsburg writing a separate
concurrence, in which he held that the exemption in the FAA
for “contracts of employment” of transportation workers ap-
plied regardless of whether the person performing the work was
an employee or an independent contractor.® In rejecting the em-
ployer’s argument that the exemption should be read more nar-
rowly because the FAA embodies a “liberal federal policy favoring
arbitration agreements,” Justice Gorsuch noted that courts may
not “pave over bumpy statutory text in the name of more expedi-
tiously advancing a policy goal.”

Then, earlier this year, in another unanimous opinion,
this time written by Justice Kagan, the Court knocked this federal
pro-arbitration policy off of its pedestal once and for all. Though
that case, Morgan v. Sundance, was about the rules governing
waiver of the right to compel arbitration, it will have implications
far beyond that context. That’s because it reconciled two tenets
of the Supreme Court’s FAA jurisprudence that have sometimes
seemed at odds with one another: that agreements to arbitrate
must be placed on the same footing as other contracts,® and that
there is a liberal federal policy favoring arbitration.’ Justice Kagan
explained that these two concepts are not in tension with each
other at all, but instead are two different ways of saying the same
thing.'

Waiver and the Prejudice Requirement: An Arbitration Excep-
tionalism Case study

Waiver is the “intentional relinquishment or abandon-
ment of a known right.”!! While the concept may be most fa-
miliar in the context of Constitutional rights, rights afforded by
contract can be waived as well. And when most courts analyze
waiver of most contractual rights, they impose a two-part test: did
the waiving party know about the right at issue, and did he or she
act in a manner inconsistent with an intent of enforcing it—in
other words, did the statements or actions indicate an intent to
relinquish the right?'?

But when the contractual right at issue was the right

tiff harm or prejudice. And the party asserting waiver had the
burden of proving they had been prejudiced. This was a marked
departure from the common-law standard of contractual waiver
outside the arbitration context, which courts and commentators
both describe as a unilateral inquiry focused only on the actions
of the waiving party.”?

In explaining why they were treating waiver of the right
to arbitrate differently from waiver of other contractual rights,
courts cited over and over again to the liberal federal policy favor-
ing arbitration embodied by the FAA. They reasoned that because
of that pro-arbitration policy, it should be harder for parties to
waive the right to insist on arbitration than to waive other con-
tractual rights."

This legal landscape was already well-established when
Robyn Morgan began working for Taco Bell franchise Sundance
Inc. as an hourly employee in 2015.5 After realizing that Sun-
dance was manipulating her and other workers’ time records by
moving hours from one pay period to another so that the fed-
eral threshold for overtime was never triggered, regardless of how
many hours they actually worked, Morgan filed suit under the
Fair Labor Standards Act.'®

Sundance had required Morgan to commit, as part of
her job application, that she would resolve any disputes with
the company in arbitration, but once Morgan filed her lawsuit
Sundance did not promptly invoke that provision and move to
compel arbitration under the FAA. Instead Sundance moved to
dismiss the lawsuit or combine it with an earlier lawsuit filed in
Michigan; answered the complaint (listing fourteen affirmative
defenses, none of which mentioned arbitration); and tried to set-
tle the lawsuit on a nationwide basis.!” Only after all of these tac-
tics failed, eight months into the litigation, did Sundance move to
enforce its arbitration provision.'

Morgan responded that Sundance had waived its right to
compel arbitration by actively engaging in litigation for months,
and the district court agreed. But the Eighth Circuit reversed,
because like eight other federal courts of appeals and many state
high courts, it had previously adopted the arbitration-specific
prejudice requirement for waiver, and concluded that Morgan
failed to prove she was prejudiced.”

And so, the stage was set for the petition for certiorari
my colleague Leah Nicholls and I filed in 2021.%° In that petition,
we argued that the arbitration-specific prejudice requirement vio-
lates the text of the FAA. In November of 2021, the Court took
the case, and I argued it in March of 2022.

Equal Means Equal: The FAA Does Not Permit Special Rules
to Favor Arbitration

Section 2 of the FAA states that written agreements to
arbitrate “shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of
any contract.”*' The Supreme Court has described this language

to require disputes to be resolved in
arbitration rather than court, most fed-
eral and many state courts had added a
third element to the waiver test. Even if
a defendant knew of its right to com-
pel arbitration and acted inconsistently
with that right by filing dispositive
motions and engaging in discovery in
court, none of this would constitute a
waiver of that party’s right to later in-
sist on compliance with an arbitration
agreement unless the plaintiff could also
prove that the defendant’s inconsistent
actions in court had caused the plain-

The party asserting

waiver had the burden of
proving they had been
prejudiced. This was a
marked departure from the
common-law standard of
contractual waiver outside
the arbitration context.

in § 2 as “the FAA’s substantive com-
mand that arbitration agreements be
treated like all other contracts.”* So,
we argued in our opening brief on be-
half of Ms. Morgan, the Eighth Circuit
and other courts that require prejudice
as an element of waiver for arbitration
agreements but not for other types of
contracts were violating this substan-
tive command of the FAA, which has
often been described as its “equal-treat-
ment” or “equal-footing” principle.”
Sundance responded that the
equal-treatment principle was in fact
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simply a command that arbitration agreements not be treated
worse than other types of contracts.?! Indeed, Sundance reasoned,
because the Supreme Court’s opinion in Concepcion described the
equal-footing principle as being “in line with” the liberal federal
policy favoring arbitration, § 2 should be understood as adopt-
ing a “most-favored-nations-clause approach to arbitration, rather
than a strict regime of equal treatment.”® In other words, Sun-
dance’s view was that § 2 provides only a floor below which treat-
ment of arbitration agreements cannot sink. And because of the
liberal policy favoring arbitration, courts could craft any arbitra-
tion-favoring rules at all, including the arbitration-specific preju-
dice rule at issue in Morgan, without running afoul of the FAA.

In its opinion, the Supreme Court soundly rejected the
notion that the FAA could justify such arbitration-favoring rules.
In the process, it abrogated numerous federal court opinions from
nine circuits that explicitly required prejudice as an element of
waiver in the arbitration context.?

This, in itself, is a significant change in the law. It means
that from now on, when parties know they have arbitration claus-
es but think they might want to litigate in court for a while to
see if they can get a dispositive ruling on the merits or gain addi-
tional information through discovery not available in arbitration,
they will have to think carefully about whether to engage in such
tactics in court, lest they risk waiving their right to insist on ar-
bitration later. In short, parties will no longer be able to use their
arbitration provisions as a get-out-of-court-free card to be played
only when things go badly in the judicial forum, counting on the
prejudice requirement as the ripcord that will ensure their para-
chute to the arbitral forum deploys successfully. Arbitration rights
will be treated like all other contractual rights, subject to waiver
based on the inconsistent actions of the waiving party alone.

But what’s even more significant about the opinion
in Morgan is what it said about why the federal courts that had
crafted this “bespoke rule of waiver for arbitration™ were wrong
to do so. Justice Kagan explained that the federal policy favor-
ing arbitration, on which these courts had relied, “” “is merely an
acknowledgment of the FAA’s commitment to overrule the ju-
diciary’s longstanding refusal to enforce agreements to arbitrate
and to place such agreements upon the same footing as other
contracts.”? In other words, arbitration had been disfavored as a
method of dispute resolution prior to the FAA’s enactment, and
the FAA was intended to end that least-favored-nation status by
placing arbitration agreements on terms of equality with other
contracts. Understood in this context, the “policy favoring arbi-
tration” that the FAA embodies is a policy to end the historical
stigma against arbitration, thus favoring it more than it had been
favored previously; it is neither a policy favoring arbitration over
litigation nor a policy favoring arbitration agreements over other
types of contracts.

In case the historical explanation and the extended quo-
tation from 7Zeamsters hadn’t made this point about the federal
policy favoring arbitration and its limits sufliciently clear, Justice
Kagan repeated it, several times, in different eminently quotable
formulations. “The federal policy is about treating arbitration
contracts like all others, not about fostering arbitration.”” And “a
court may not devise novel rules to favor arbitration over litiga-
tion.” Finally, lifting up a line from an earlier Supreme Court
opinion that had previously been relegated to relative obscurity
in a footnote, the Court in Morgan put an end, once and for all,
to the idea that the FAA confers most-favored-clause status on
agreements to arbitrate: rather, the federal policy of the FAA “is
to make ‘arbitration agreements as enforceable as other contracts,
but not more s0.””'

Defendants seeking to enforce agreements to arbitrate
have relied heavily on the federal policy favoring arbitration over
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the years, and have sometimes imbued it with talismanic powers
to overcome other evidentiary or legal shortcomings. Questions
about whether there was suflicient notice of an online arbitration
agreement or whether the ambiguous act of clicking a “continue”
or “subscribe” button manifested assent? Liberal federal policy
favoring arbitration!® Doubts about whether an ambiguously
worded arbitration clause covers a particular dispute? Liberal fed-
eral policy favoring arbitration!® The defendant debt collector
wasn't a party to the original loan agreement and can’t enforce it
through traditional, generally-applicable doctrines like agency or
third-party beneficiary status! Make up a new, arbitration-specific
rule, pair it with the liberal federal policy favoring arbitration,
and call it something like “direct benefits estoppel” or “inter-
twined claims estoppel!”*

In the wake of the Supreme Court’s opinion in Morgan,
with the liberal federal policy favoring arbitration explained as
merely another formulation of the equal-treatment principle, de-
fendants will still be able to use the FAA’s substantive command
in § 2, along with generally-applicable contract principles, to seek
enforcement of their arbitration provisions. But they will no lon-
ger be able to use the liberal federal policy as an all-powerful tie-
breaker, or a mechanism for throwing out existing contract rules
and creating new ones specific to the arbitration context. Arbitra-
tion clauses are neither most-favored nor least-favored but must
be equally-favored to other contract provisions, treated no worse
but also no better. And if a court—whether federal or state, trial
or appellate—seems inclined to lose sight of this teaching from
Morgan, it should be reminded that “a court may not devise novel
rules to favor arbitration over litigation.”®

* Karla is the Co-Director of the Access to Justice Project at Public Jus-
tice. She graduated with honors from Georgetown Law in 2007 and
clerked for Judge Ronald Gould on the U.S. Court of Appeals for the
Ninth Circuit. She received her undergraduate degree from Swarth-
more College with highest honors in 2002 with a major in linguistics
and minor in psychology. Karla argued Morgan v. Sundance before
the Supreme Court in March of 2022.
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