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INTRODUCTION

In 1991, Congress enacted the Telephone Consumer
Protection Act (“T'CPA”) to respond to numerous consumer
complaints about unwanted robocalls.! The Act’s provisions con-
tained a restriction on using automated telephone dialing sys-
tems (“ATDS”). Specifically, 47 U.S.C. § 227(b)(1)(A)(iii) reads:

“It shall be unlawful for any person within the United

States, or any person outside the United States if the

recipient is within the United States to make any call

(other than a call made for emergency purposes or made

with the prior express consent of the called party) using

any automatic telephone dialing system ...to any tele-
phone number assigned to ...a cellular telephone ....”

Although this provision forbides making any call using
ATDS, such a broad limitation does not clarify whether a single
call or even a text message falls within the type of calls prohibited
by this provision to sufliciently raise Article III’s case or contro-
versy issue.

In the instant case, the central question of the appeal
was whether receiving a single unsolicited, illegal telemarketing
text constitutes a concrete injury for Article III standing. The
district court held that “receipt of a single text message” was not a
concrete injury based on the Eleventh Circuit’s previous holding
in Salcedo v. Hanna.> On appeal, the Eleventh Circuit reevalu-
ated the Salcedo holding by reviewing two previous holdings.
The first case, Cordoba v. DIRECTYV, LLC,* held that receiving
more than one unwanted telemarketing call constituted a harm.
While Hunstein v. Preferred Collection & Mgmt. Servs., Inc.,’
showed a common-law tort claim of intrusion upon seclusion,
and other circuit’s approach on whether the harm shares a close
relationship in kind rather than degree. As a result, the Eleventh
Circuit concurred with the approach of other Circuit’s and held
that a single text message caused a concrete injury for Article III
standing.

BACKGROUND
Salcedo v. Hanna, 936 F3d 1162 (11th Cir. 2019)

Salcedo was a former client of Florida attorney Alex
Hanna and received an unsolicited text message from Hanna of-
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fering a ten percent discount on his legal services. Salcedo sub-
sequently filed suit in the United States District Court for the
Southern District of Florida, alleging Hanna violated the TCPA.
Hanna moved to dismiss for lack of standing. The district court
disagreed, but the Eleventh Circuit reversed the district court’s
decision because Salcedo’s allegations did not state a concrete
harm that meets the injury in fact requirement of Article III.
The Eleventh Circuit concluded that receiving a single
text message is not a concrete injury by distinguishing it from
receiving an unwanted phone call. The Eleventh Circuit found
that Salcedo’s assertion was not anything comparable to “enjoying
dinner at home with his family and having the domestic peace
shattered by the ringing of the telephone” and “[n]or has he al-
leged that his cell phone was searched, dispossessed, or seized for
any length of time.”® The Eleventh Circuit further noted that Sal-
cedo’s allegation is “categorically distinct from those kinds of real
but intangible harms,” because “receiving a single text message is
more akin to walking down a busy sidewalk and having a flyer
briefly waived in one’s face.” 7 Although the Eleventh Circuit ac-
knowledged a text message may be annoying, it cannot justify in-
voking federal court jurisdiction. Yet, the Eleventh Circuit noted
that its evaluation was qualitative, not quantitative. Even apply-
ing the criteria for an injury in fact from Spokeo, Inc. v. Robbins,
578 U.S. 330 (2016), the Eleventh Circuit could not find that the

harm incurred from a single text message was concrete.

Cordoba v. DIRECTV, LLC, 942 E3d 1259 (11th Cir. 2019)

DIRECTYV hired Telecel Marketing Solutions, Inc., for
telephone marketing purposes, and Telecel placed numerous mar-
keting calls on behalf of DIRECTV. Cordoba personally began
receiving unsolicited calls from DIRECTYV at least eighteen times
between April and November of 2015, despite having registered
his number on the National Do Not Call Registry and repeatedly
requesting that Telecel cease its calls. Cordoba even took the step
of writing to DIRECTYV, requesting it discontinue contacting
him. Although DIRECTYV responded, assuring him they would
stop the calls, the unwanted calls continued.

Cordoba then commenced a class action lawsuit in the
United States District Court for the Northern District of Geor-
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gia, alleging DIRECTV and Telecel violated the TCPA. Cordoba
represented all individuals 1) who received more than one tele-
marketing call from Telecel on behalf of DIRECTV and 2) whose
telephone numbers were on the National Do Not Call Registry
but received more than one DIRECTV marketing call from Tel-
ecel. The district court ordered certifying these classes and held
that “the members of classes had standing because an unsolicited
phone call is an injury in fact and that the proposed classes were
ascertainable.”8 DIRECTV appealed.

DIRECTYV argued that absent class members lacked
standing because they had not suffered an injury in fact under
Spokeo, Inc. v. Robbins, 578 U.S. 330 (2016). However, the
Eleventh Circuit held that “the receipt of more than one unwant-
ed telemarketing call made in violation of the provisions enumer-
ated in the TCPA is a concrete injury that meets the minimum
requirements of Article III standing.”™ The Eleventh Circuit noted
this holding aligned with the Third Circuit’s reasoning that Con-
gress recognized this injury under TCPA, closely resembling the
type of harm that could give rise to the common law cause of ac-
tion for “intrusion upon seclusion.”’

The Eleventh Circuit distinguished this case from Sal-
cedo v. Hanna. Unlike Salcedo, where the receipt of a single text
message was ‘more akin to walking down a busy sidewalk and
having a flyer briefly waived in one’s face,”"! receiving an unwant-
ed phone call “intrudes upon the seclusion of the home, fully
occupies the recipient’s device for some time, and demands the re-
cipient’s immediate attention.”'? The Eleventh Circuit noted that
although the injury from receiving an unwanted phone call might
not be of great magnitude in the broader context, it possessed the
requisite concreteness and particularity to meet Article III stand-
ing. Therefore, the Eleventh Circuit concluded Cordoba estab-
lished the injury in fact component of standing for both Cordoba
and all the absent class members who received calls from Telecel
and where registered in the National Do Not call Registry.
Hunstein v. Preferred Collection & Mgmt. Servs., Inc., 48 F4th
1236 (11th Cir. 2022)

Hunstein failed to pay a medical bill related to his son’s
medical treatment to a hospital, which, in turn, handed over the
incurred debt to a collection agency, Preferred Collection and
Management Services.” Preferred Collection hired a commercial
mail vendor to notify Hunstein of his debt by providing vari-
ous details, including Hunstein’s name, his son’s name, the debt
amount, and the fact that the debt was related to his son’s medical
treatment. The vendor then incorporated this information into a
prewritten form letter and sent it to Hunstein. Shortly after re-
ceiving the letter, Hunstein filed suit in the United States District
Court for the Middle District of Florida, alleging Preferred Col-
lection had unlawfully divulged information about his debt to a
third party, the mail vendor, thereby violating the FDCPA." The
district court granted Preferred Collection’s motion for summary
judgment, finding that the communication to the mail vendor
did not fall under the FDCPA's criteria of being “in connection
with the collection of any debt.”"® Hunstein appealed.

The Eleventh Circuit held that prohibiting a debt collec-
tor from communicating with a few individuals or entities in con-
nection with the debt collection did not demonstrate a concrete
injury. The Eleventh Circuit’s reasoning rested on common-law
tort’s “publicity” element. Without publicity, there is no invasion
of privacy and, consequently, no harm comparable to what one
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has to suffer after public disclosure. Publicity requires far more
than just “any communication by the defendant to a third per-
son.”'¢ That is, a matter must be “made public, by communicating
it to the public at large, or to so many persons that the matter
must be regarded as substantially certain to become one of public
knowledge.”"”

The Eleventh Circuit further noted that the threshold criteria be-
tween public and private communication was a qualitative inqui-
ry rather than a quantitative one.'® For example, when someone
communicates a trade secret to thousands of new employees after
a merger, it does not become public information. Conversely, a
disclosure to a single person could qualify as publicity, depending
on that person’s identity. The effect of sharing another person’s
private information with an online personality or a reporter mat-
ters more than the number of people to whom it is made.

As a result, the Eleventh Circuit held that Hunstein’s
complaint lacked any allegations suggestive of publicity to be a
concrete injury because it merely stated that Preferred Collec-
tion furnished his personal information to an unauthorized third
party, who subsequently populated some or all of this informa-
tion into a pre-written template, printed, and mailed the letter to
Hunstein cannot meet the criteria of a concrete injury.

Justice Newsom dissented, holding a contrasting view
regarding how close the resemblance satisfies the “close enough”
standard for Article III purpose. Justice Newsom found it chal-
lenging to create a circumstance in which a plaintiffs harm is
similar in both kind and degree to a common-law tort and yet
remains distinct, the majority had not presented such a case. Al-
though Preferred Collection’s disclosure of Hunstein’s private in-
formation to third-party mail vendor employees might have been
less widespread or public than typical disclosures leading to ac-
tionable public disclosure of private facts claims, this distinction
was a matter of degree of harm. The dissemination of personal
information to a third party’s employees and the resulting harm
remained similar in kind.

Susan Drazen v. Juan Pinto, 74 F4th 1336 (11th Cir. 2023

Appellee Suzan Drazen filed a class action against Appel-
lee GoDaddy in the United States District Court for the Southern
District of Alabama, alleging GoDaddy violated the TCPA" by
using prohibited ATDS to make promotional calls and text mes-
sages attempting to sell its services and products or to contact
individuals who are no longer customers.

GoDaddy reached a settlement agreement” wherein
they defined the class to include “all persons within the United
States who received a call or text message to his or her cellular
phone from” GoDaddy between November 2014 and December
2016. Drazen filed an unopposed motion for preliminary approv-
al of that agreement. In response to this motion, the district court
ordered the parties to brief on how this case is distinguishable
from Salcedo v. Hanna, which held that the “receipt of a single
text message” is not a concrete injury.! Upon considering the par-
ties’ briefing, the district court concluded only the named plain-
tiffs could have standing, disqualifying a plaintiff who received
only one text from being a class representative.”> Once counsel
removed the disqualified plaintiff, the district court approved the
fee award and an award of costs.

Appellant Juan Enrique Pinto filed an objection and
moved to reconsider the fee award because GoDaddy vouchers

Journal of Consumer & Commercial Law



were subject to the 28 U.S.C. § 1712(e)® of the Class Action
Fairness Act (“CAFA”). The district court overruled Pinto’s objec-
tions and approved the class settlement. Pinto then appealed the
CAFA issue and the approval of the class settlement.

Instead of addressing these issues, the panel of the Elev-
enth Circuit dismissed the case for lack of jurisdiction, because
“the class definition does not meet Article III standing require-
ments.” The panel noted the Supreme Court’s guidance in Tran-
sUnion LLC v. Ramirez, 141 S. Ct. 2190, 2208 (2021), which
stressed that every class member must have Article I1I standing
in order to recover individual damages. However, the panel held
that, under Salcedo, “a single unwanted text message is not suf-
ficient to meet the concrete injury requirement for standing.”
The court concluded that “the class definition cannot stand to
the extent that it allows standing for individuals who received a
single text message from GoDaddy.” Drazen moved for rehearing
en banc to reevaluate the Salcedo holding and to clarify the law in
order to pursue a TCPA claim (i.e., concreteness requirement for
Article III standing).

ANALYSIS

Drazen and Pinto asserted that the class members who
received only one unwanted text message from GoDaddy suffered
a privacy invasion that shared a close relationship with the harm
associated with intrusion upon seclusion. GoDaddy refuted the
argument stating that receiving one text message falls short of that
degree of harm.

The Eleventh Circuit, relying on TransUnion,* found
Drazen and Pinto satisfied the concreteness requirement for Ar-
ticle III standing. The court did not consider the common-law
essential elements of harm. Instead, the Eleventh Circuit broad-
ened the scope to include intangible harm, as guided by Hun-
stein, Spokeo and TransUnion.*® Particularly, the Eleventh Cir-
cuit focused on whether the harms share “a close relationship™
in kind, not degree. This approach was initially adopted from the
opinion of the Seventh Circuit?” and became popular among the
Fourth, Fifth, Sixth, Ninth, and Tenth Circuits.?® Sister Circuits
declined to consider the degree of offensiveness required to state a
claim for intrusion upon seclusion at common law. Instead, they
held that receiving at least one unwanted text or phone call resem-
bled the kind of harm associated with intrusion upon seclusion.”
Similarly, the Eleven Circuit itself held previously in Cordoba v.
DIRECTYV that receiving “more than one unwanted telemarket-
ing call” causes a harm that bears “a close relationship to the kind
of harm” that intrusion upon seclusion inflicts—also, adopting
the harms in kind aligned with Hunstein v. Preferred Collection
& Mgmt. Servs, where the Eleventh Circuit concluded that the
alleged harm was “entirely absent” of public disclosure in kind
by lacking the fundamental element of publicity. Further, Cir-
cuit Judge Newsom in Hunstein v. Preferred Collection & Mgmt.
Servs dissented stating that the harm in kind and degree be situat-
ed in a binary manner, finding it “hard to imagine a circumstance
in which a plaintiff’s harm is similar in both kind and degree to a
common-law tort and yet is not precisely the same.”*

While adopting this approach, the Eleventh Circuit
distinguished this case from Hunstein v. Preferred Collection &
Mgmt. Servs., because this case did not entirely miss all common-
law tort elements for “intrusion upon seclusion.” Intrusion upon
seclusion consists of (i) intentional intrusion, (ii) into another’s
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solitude or seclusion and (iii) which would be highly offensive to
a reasonable person.’’ Unwanted phone calls are among the pri-
vacy intrusions that give rise to liability for “intrusion upon seclu-
sion.”* The Seventh Circuit stated that “[t]he undesired buzzing
of a cell phone from a text message, like the unwanted ringing
of a phone from a call, is an intrusion into peace and quiet in a
realm that is private and personal.”® While the Eleventh Circuit
acknowledged that a single unwanted text message might not “be
highly offensive to the ordinary reasonable man,”** an unwanted
text message was nonetheless offensive to some degree to a reason-
able person.”® The Eleventh Circuit also considered the harm in
degree, requiring it to draw a line, which was infeasible.*

The Eleventh Circuit also found that the harm in kind
was supported by legislative authority. The Constitution empow-
ers Congress to decide what degree of harm is enough so long as
that harm is similar in kind to traditional harm. The court deter-
mined that was what Congress did in the TCPA when it provided
a cause of action to redress the harm that unwanted telemarket-
ing texts and phone calls cause.” The Third and Seventh Circuit
found and supported the Congressional intent.*® As a result, the
Eleventh Circuit held that the receipt of an unwanted text mes-
sage constituted a concrete injury and remanded this appeal to
the panel to address the CAFA issues raised in Pinto’s appeal.

CONCLUSION

Previously, the Eleventh Circuit had established that
receiving a single unwanted text message did not meet the Ar-
ticle III standing for failing to be a concrete injury. In contrast, a
single unwanted call did give standing in the instant case because
it intruded upon one’s seclusion as a tortious invasion of privacy.
Here, the Eleventh Circuit reevaluated its standard toward a single
text message. By looking at the alleged harm’s close relationship
in kind with the underlying tort of intrusion upon seclusion, the
Eleventh Circuit held that a single unwanted text message could
be a concrete injury, providing Article III standing. Although an
unwanted text message may not be sufficiently offensive to satisfy
the common law requirements, Congress, through its legislative
authority, has established a lower injury threshold necessary to

bring a claim under the TCPA.
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