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I. INTRODUCTION

Although the U.S. Supreme Court has reduced the number of merits
cases it considers over time, it nevertheless devotes a disproportionate per-
centage of its total cases to matters involving standing—i.e., which matters
may be brought in federal court. The amount of time allocated to these
types of cases underscores the importance of standing in the federal court
system. Article III of the U.S. Constitution concerns the Judiciary, and it
provides that “the judicial Power” of the United States “shall extend to”
certain “Cases” or “Controversies.” The “Cases” or “Controversies” require-
ment imposes a significant restriction on federal court jurisdiction through
limiting standing. This limitation is highly consequential, as, among other
things, it stops the federal judiciary from issuing advisory opinions. On a
more practical level, however, it also mandates that certain cases stay in the
state court judicial system. The first portion of this article will provide an
overview of standing doctrine, including an examination of its early roots.
It will also consider the limitations on standing found in Article III of the
U.S. Constitution. The article will then consider the elements needed to
establish standing under Article III. The article will examine a series of
important Article III standing decisions issued by the U.S. Supreme Court
during the tenure of Chief Justice John Roberts, including Spokeo, Inc. v.
Robins and TransUnion LLC v. Ramirez. Finally, the article will consider
the potential impact of recent decisions going forward, including the types
of Article III cases we are likely to see percolating up to the U.S. Supreme
Court in the near future.
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II. AN OVERVIEW OF STANDING

As an initial matter, Article III standing has repeat-
edly been described by the U.S. Supreme Court as a “bedrock
requirement.”” It has similarly been explained that “No principle
is more fundamental to the judiciary’s proper role in our system
of government than the constitutional limitation of federal-court
jurisdiction to actual cases or controversies.” This makes sense
in a federal system with federal courts of limited jurisdiction, as
it functions to limit the power of the judiciary. Yet, for such a
bedrock requirement, courts (including the U.S. Supreme Court)
have continued to wrestle with its application. This has continued
to be true for the U.S. Supreme Court during the tenure of Chief
Justice Roberts, who assumed the office of Chief Justice of the
United States on September 29, 2005. The U.S. Supreme Court
has taken up questions concerning Article III standing repeatedly
during his tenure as Chief Justice. On a basic level, Article I1I
standing determines who can sue in federal court—a highly con-
sequential issue that can affect whether claims can be heard, the
remedies available, and (potentially) the ultimate outcome of the
case. During the Roberts Court, standing (and arguments over
whether Article III standing exists in specific cases) has made its
way into some of the most controversial cases over time.

On a basic level, standing is simply defined as “[a] party’s
right to make a legal claim or seek judicial enforcement of a duty
or right.” It has both constitutional and prudential requirements.
In general, to have standing in federal court a plaintiff must show:
(1) that the challenged conduct has caused the plaintiff an actual
injury, and (2) that the interest sought to be protected is within
the zone of interests meant to be regulated by the statutory or
constitutional guarantee in question.* In considering the meaning
of “standing,” the U.S. Supreme Court characterized Article III
standing in the following manner: “Have the appellants alleged
such a personal stake in the outcome of the controversy as to as-
sure that concrete adverseness which sharpens the presentation of
issues upon which the court so largely depends for illumination of
difficult constitutional questions? This is the gist of the question
of standing.” It has also been stated that “standing doctrines are
employed to refuse to determine the merits of a legal claim, on
the ground that even though the claim may be correct the litigant
advancing it is not properly situated to be entitled to its judicial
determination.”® Whether this statement (and its associated im-
plications) are correct can be debated. However, when consider-
ing standing, courts nevertheless focus on the party making the
claim—7ot the claim itself or the merits of the claim.”

Notably, “standing” is not an ancient legal maxim; rath-
er, it has more-recent roots. Specifically, the roots of standing have
been described in the following manner:

The word standing is rather recent in the basic judicial
vocabulary and does not appear to have been commonly
used until the middle of our own century. No authority
that I have found introduces the term with proper
explanations and apologies and announces that
henceforth standing should be used to describe who
may be heard by a judge. Nor was there any sudden
adoption by tacit consent. The word appears here and
there, spreading very gradually with no discernible
pattern. Judges and lawyers found themselves using the
term and did not ask why they did so or where it came
from.®

In any event, the concept of standing is widespread and an im-
portant issue in many cases. And, as discussed below, it has been
reconsidered in many cases during the Roberts Court. The next
section will consider the specific elements of Article I1I standing.

ITII. ELEMENTS OF ARTICLE III STANDING

Article III of the U.S. Constitution provides that fed-
eral courts have the “judicial Power” to resolve only “Cases” or
“Controversies.” To establish standing, “[t]he plaintiff must have
(1) suffered an injury in fact, (2) that is fairly traceable to the
challenged conduct of the defendant, and (3) that is likely to be
redressed by a favorable judicial decision.”’® The U.S. Supreme
Court has described this as an “irreducible constitutional mini-
mum,” which means that it is the absolute baseline requirement
for federal jurisdiction that cannot be lowered by Congtess or the
courts."! Thus, emphasizing its role and the importance in the
federal judicial system. Each element is considered in turn below.

First, the injury-in-fact requirement has been described

as  “the  ‘[flirst i
and foremost of  Article Il of the U.S.
standing’s  three

demener: 1o Constitution provides
considering  this that federal courts

element, the U.S. ” -
have the “judicial

Supreme Court has
repeatedly stressed n”
that Congress can- Powe'r to r$S°lVe
gnly Cases or
Controversies.

not circumvent
Article III by statu-
torily granting a
plaintiff the right
to sue when he or she would not otherwise possess standing under
Article II1.7 This point is consequential, as many of the Article
II standing cases discussed below involve private rights of action
created by Congress and statutory violations.

To establish an injury in fact, which is the first and fore-
most of the standing requirements, “a plaintiff must show that he
or she suffered ‘an invasion of a legally protected interest’ that is
‘concrete and particularized” and ‘actual or imminent, not con-
jectural or hypothetical.”'* For an injury to be “particularized,”
it “must affect the plaintiff in a personal and individual way.”” In
addition to being “particularized,” an injury in fact must also be
“concrete.” The U.S. Supreme Court explained the meaning of a
“concrete” injury, as follows:

A “concrete” injury must be “de facto”; that is, it must
actually exist. When we have used the adjective “con-
crete,” we have meant to convey the usual meaning
of the term— “veal,” and nor “abstract.” Concreteness,
therefore, is quite different from particularization....
“Concrete” is not, however, necessarily synonymous
with “tangible.” Although tangible injuries are perhaps
easier to recognize, we have confirmed in many of our
previous cases that intangible injuries can nevertheless
be concrete.... In determining whether an intangible
harm constitutes injury in fact, both history and the
judgment of Congress play important roles. Because the
doctrine of standing derives from the case-or-controversy
requirement, and because that requirement in turn is
grounded in historical practice, it is instructive to consider
whether an alleged intangible harm has a close relation-
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ship to a harm that has traditionally been regarded as
providing a basis for a lawsuit in English or American
courts.'®

This is notable because the U.S. Supreme Court stressed the role
of tradition in analyzing this element.

The second element requires that the claim be traceable
to the challenged conduct of the defendant."” This is an element
of causation. As described by the U.S. Supreme Court in one
opinion, “there must be causation—a fairly traceable connection
between the plaintiff’s injury and the complained-of conduct of
the defendant.”*® Likewise, the injury forming the basis of the
plaintiffs claim cannot result from the independent action of
some third party who is not before the court."”

The third and final element is redressability—i.e., a
likelihood that the requested relief will redress the alleged injury.?
In explaining how redressability should be considered, the U.S.
Supreme Court in Steel Co. v. Citizens for a Better Environment
distinguished a cognizable claim, as follows:

By the mere bringing of his suit, every plaintiff
demonstrates his belief that a favorable judgment will
make him happier. But although a suitor may derive
great comfortand joy from the fact that the United States
Treasury is not cheated, that a wrongdoer gets his just
deserts, or that the Nation’s laws are faithfully enforced,
that psychic satisfaction is not an acceptable Article I1I
remedy because it does not redress a cognizable Article
I injury. Relief that does not remedy the injury suffered
cannot bootstrap a plaintiff into federal court; that is the
very essence of the redressability requirement.**

In so doing, the U.S. Supreme Court underscored that a plaintiff
must have an actual injury that can actually be redressed in the
lawsuit.

In addition to the above three elements, relevant case
law is clear that “[t]he plaintiff 7usz establish standing at the time
suit is filed and cannot manufacture standing afterwards.”** Thus,
the beginning of the case is the time to determine whether stand-
ing exists. However, the Article IIT standing inquiry “remains
open to review at all stages of the litigation,” evening during an
ultimate appeal.? Stated another way, the controversy forming
the basis of standing must exist at all stages of the litigation but
cannot be manufactured later.?*

It is also worth noting that Article III standing can
neither be waived nor assumed.” Courts must also raise Article
III standing sua sponte, where necessary, before considering other
issues, including prudential standing issues.”® ” The same is true
for appellate court review. As explained by one court, “Merely
because a party appears in the district court proceedings does
not mean that the party automatically has standing to appeal
the judgment rendered by that court.” Rather, a plaintiff
must establish both constitutional and prudential standing
requirements.”’ In the next section of this article, we will consider
specific cases involving Article III standing that were decided
during the Roberts Court.
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IV. LEADING CASES DURING THE ROBERTS COURT

As is made clear by the prior sections, Article III standing
is important in our federal Constitutional system and is an
important part of limiting the role of federal courts in our federal
system.? It is also easy to see how the concrete and particularized
requirements have also led to disputes. This section will examine
several important cases concerning Article III standing issued by
the Roberts Court.

A. Spokeo

In Spokeo, Inc. v. Robins,* the courts considered standing
to bring a cause of action under the Fair Credit Reporting Act
(FCRA). The FCRA requires, among other things, that consumer
reporting agencies “follow reasonable procedures to assure
maximum possible accuracy of” consumer reports.®* It also
imposes civil liability for willful noncompliance on “[a]ny person
who willfully fails to comply with any requirement [of the Act]
with respect to any consumer.”*

Spokeo, Inc. (Spokeo) operates a “people search
engine,” which conducts a computerized search in a wide variety
of databases and provides information about the subject of the
search when someone inputs a persons name, phone number,
or email address.** Spokeo performed such a search on Thomas
Robins.* However, some of the information it gathered and then
disseminated was not correct.*® After learning of the inaccuracies,
Robins filed a complaint on his own behalf and on behalf of a class
of similarly situated individuals in the U.S. District Court for the
Central District of California, alleging that Spokeo had willfully
failed to comply with the FCRA.* The District Court dismissed
Robins’s complaint for lack of standing, and he appealed to the
U.S. Court of Appeals for the Ninth Circuit.®

The Ninth Circuit reversed the dismissal, concluding
that he “had alleged that Spokeo violated Ais statutory rights,
not just the statutory rights of other people, and, second,
that Robins’s personal interests in the handling of his credit
information are individualized rather than collective.”® Based on
these conclusions, the Ninth Circuit concluded that Robins had
adequately alleged an injury in fact.®* The case was appealed to the
U.S. Supreme Court.*!

The U.S. Supreme Court considered whether Robins
had standing to maintain an action in federal court against
Spokeo under the FCRA.** Ultimately, in a 6-2 majority opinion
authored by Justice Samuel Alito, the U.S. Supreme Court
determined that the Ninth Circuit’s analysis was incorrect and
vacated its decision, stating:

This analysis was incomplete. As we have explained in our
prior opinions, the injury-in-fact requirement requires
a plaintiff to allege an injury that is both “concrete and
particularized.” The Ninth Circuit’s analysis focused
on the second characteristic (particularity), but it
overlooked the first (concreteness). We therefore vacate
the decision below and remand for the Ninth Circuit to
consider both aspects of the injury-in-fact requirement.*

In explaining its rationale, the U.S. Supreme Court focused on
the distinction between “concreteness” and “particularization,”
which it stated “the Ninth Circuit failed to fully appreciate,” as
it failed to consider “whether the particular procedural violations
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alleged in this case entail a degree of risk sufficient to meet the
concreteness requirement.”* Accordingly, the judgment of the
Ninth Circuit was vacated, and the case was remanded.®

Notably, Justice Clarence Thomas wrote a separate
concurring opinion to explain how the injury-in-fact requirement
applies to different types of rights.“ As explained by Justice
Thomas: “Common-law courts more readily entertained suits
from private plaintiffs who alleged a violation of their own rights,
in contrast to private plaintiffs who asserted claims vindicating
public rights. Those limitations persist in modern standing
doctrine.” Accordingly, Congress cannot create a new private
right of action for the enforcement of a public right without the
plaintiff showing a concrete harm particular to him.*

Justice Ruth Bader Ginsburg wrote a dissent, which
was joined by Justice Sonia Sotomayor, that argued that because
Robins alleged particularized harm, it was therefore unnecessary
for him to meet a sperate particularity requirement.*’ Accordingly,
she would have affirmed the Ninth Circuit’s judgment.”

B. Thole

In 7holev. U.S. Bank N.A.,>' the courts considered Article
III standing for a class action lawsuit brought under the Employee
Retirement Income Security Act of 1974 (ERISA). James Thole
and others brought a class action lawsuit under ERISA against
U.S. Bank N.A. and others (collectively, U.S. Bank) over alleged
mismanagement of a defined benefit pension plan.> The U.S.
District Court for the District of Minnesota dismissed the case
because the plaintiffs lacked Article III standing.® The Eighth
Circuit affirmed the dismissal, and the U.S. Supreme Court
granted certiorari.”*

In a majority opinion authored by Justice Brett
Kavanaugh, who was joined by Chief Justice Roberts and Justices
Thomas, Alito, and Neil Gorsuch, the U.S. Supreme Court
affirmed the decision of the Eighth Circuit on ground that the
plaintiffs lacked Article III standing.” The U.S. Supreme Court
rejected four arguments put forth by Thole for standing: (1) that
an ERISA defined-benefit plan participant possesses an equitable
or property interest in the plan, meaning in essence that injuries to
the plan are by definition injuries to the plan participant; (2) that
they possess standing as representatives of the plan itself; (3) that
ERISA affords the Secretary of Labor, fiduciaries, beneficiaries,
and participants—including participants in a defined-benefit
plan—a general cause of action to sue for restoration of plan
losses and other equitable relief; and (4) that if defined-benefit
plan participants may not sue to target perceived fiduciary
misconduct, no one will meaningfully regulate plan fiduciaries.’
However, the U.S. Supreme Court concluded that none of Thole’s
theories support Article III standing.”

Ultimately, the U.S. Supreme Court summarized their
position, including that Thole would receive the same benefits
whether he wins or loses, as follows:

Courts sometimes make standing law more
complicated than it needs to be. There is no
ERISA exception to Article III. And under
ordinary Article III standing analysis, the
plaintiffs lack Article IIT standing for a simple,
commonsense reason: Ihey have received all
of their vested pension benefits so far, and they

are legally entitled to receive the same monthly
payments for the rest of their lives. Winning or
losing this suit would not change the plaintiffs
monthly pension benefits. The plaintiffs have
no concrete stake in this dispute and therefore
lack Article III standing.’®

Accordingly, the majority affirmed the judgment of the Eighth
Circuit.” In so doing, they focused on the basics of Article I1I
standing rather than specifics principles of ERISA.%

Justice Thomas, with whom Justice Gorsuch joined,
issued a separate concurring opinion.®' In general, Justice Thomas
opined that the U.S. Supreme Courts precedents unnecessarily
complicate issues by requiring analogies to trust law. Rather,
according to Justice Thomas: “There is thus no need to analogize
petitioners’ complaint to trust law actions, derivative actions,
qui tam actions, or anything else. We need only recognize that
the private rights that were allegedly violated do not belong to
petitioners under ERISA or any contract.”®

Finally, Justice Sotomayor, with whom Justices Ginsburg,
Stephen Breyer, and Elena Kagan joined, wrote a dissenting
opinion to state her opinion that the majority’s conclusion
conflicted with common sense and longstanding precedent.®
After writing a lengthy opinion, Justice Sotomayor concluded her
dissent by summarizing her criticism of the majority’s opinion,
as follows:

The Constitution, the common law, and the
Court’s cases confirm what common sense
tells us: People may protect their pensions.
“Courts,” the majority surmises, “sometimes
make standing law more complicated than
it needs to be.” Indeed. Only by overruling,
ignoring, or misstating centuries of law could
the Court hold that the Constitution requires
beneficiaries to watch idly as their supposed
fiduciaries misappropriate their pension funds.
I respectfully dissent.*

As is clear from this dissenting opinion, there was a sharp divide
among the Justices’ understanding of Article III standing with
both sides couching their arguments in terms of precedent and
authority.

C. Trump

In Trump v. New York the courts considered the
standing required to challenge President Donald Trump’s
memorandum regarding the 2020 census. Every ten years, the
United States “undertakes an ‘Enumeration’ of its population
‘in such Manner’ as Congress ‘shall by Law direct.””*® Congress
gives the Secretary of Commerce and the President “functions
to perform in the enumeration and apportionment process.”®
The President issued a memorandum to the Secretary regarding
the 2020 census, which declared a policy that excluded aliens
of unlawful immigrant status from the apportionment base.®®
To implement this policy “to the maximum extent feasible and
consistent with the discretion delegated to the executive branch,
the President ordered the Secretary, in preparing his § 141(b)
report, to provide information permitting the President, to the
extent practicable, to exercise the President’s discretion to carry
out the policy.”® The Secretary was directed to “include such
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information in addition to a tabulation of population according
to the criteria promulgated by the Census Bureau for counting
each State’s residents.””® A number of states, local governments,
organizations, and individuals challenged the President’s
memorandum in the U.S. District Court for the Southern
District of New York.”!

The District Court held that the plaintiffs had Article I1I
standing because the memorandum “was chilling aliens and their
families from responding to the census, thereby degrading the
quality of census data used to allocate federal funds and forcing
some plaintiffs to divert resources to combat the chilling effect.””?
The Government appealed, and the case percolated up to the U.S.
Supreme Court.”

The U.S. Supreme Court began its analysis by examining
Article III standing, stating that “an actual controversy must
exist not only at the time the complaint is filed, but through all
stages of the litigation.””* Notably, the plaintiffs conceded that
“any chilling effect from the memorandum dissipated upon
the conclusion of the census response period” and sought to
“substitute an alternative theory of a ‘legally cognizable injury’
premised on threatened impact of an unlawful apportionment
on congressional representation and federal funding.””” The
U.S. Supreme Court concluded that the case does not “present
a dispute ‘appropriately resolved through the judicial process.”””®
In reaching this conclusion, the majority examined two related
doctrines of justiciability, which originated in Article III’s case-
or-controversy requirement.”’ First, a plaintiff must demonstrate
that they have standing, “including ‘an injury that is concrete,
particularized, and imminent rather than conjectural or
hypothetical.”””® Second, the case must also be ripe, meaning
that it is not “dependent on ‘contingent future events that may
not occur as anticipated, or indeed may not occur at all.””” The
U.S. Supreme Court stated that the present case was filled with
“contingencies and speculation” that impede judicial review.®
The majority further stated that judicial resolution of this matter
was premature, pursuant to the standing and ripeness inquiries.®'
Ultimately, the U.S. Supreme Court concluded there was no
standing that had been shown, and the case was not yet ripe.®
Accordingly, it vacated the District Court’s decision and remanded
the case with instructions to dismiss for lack of jurisdiction.®

In a dissenting opinion authored by Justice Breyer, with
whom Justices Sotomayor and Kagan joined, he argued that
standing has been shown, that there is a justiciable controversy,
and that controversy is ripe for resolution.* The dissent argues
that the harm is “clear on the face of the policy.”® Essentially,
implementing the memorandum will lead to the “very
‘representational and funding injuries’ that the plaintiffs seek to
avoid.”®® As explained by Justice Breyer in his dissent:

The Government does not deny that, if carried out, the
policy will harm the plaintiffs. Nor does it deny that it
will implement that policy imminently (to the extent it
is able to do so). Under a straightforward application
of our precedents, the plaintiffs have standing to sue.
The question is ripe for resolution. And, in my view,
the plaintiffs should also prevail on the merits. The
plain meaning of the governing statutes, decades of
historical practice, and uniform interpretations from
all three branches of Government demonstrate that
aliens without lawful status cannot be excluded from
the decennial census solely on account of that status.
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The Governments effort to remove them from the
apportionment base is unlawful, and I believe this
Court should say so.”

D. Carney

In Carney v. Adams® the courts considered whether
a plaintiff had standing to appeal Delaware’s political balance
requirement. The Delaware Constitution contains a political
balance requirement that is applicable to membership on all five
courts: the Supreme Court of Delaware, the Chancery Court, the
Superior Court, the Family Court, and the Court of Common
Pleas.®” It requires that “no more than a bare majority of judges
on any of these courts ‘shall be of the same political party.””*° The
Court calls this the “bare majority” requirement.’! It also requires
that the remaining members of the Supreme Court of Delaware,
the Chancery Court, and the Superior Court, “shall be of the
other major political party.””® The Court calls this the “major
party” requirement.”® Ultimately, the five courts are subject to the
“bare majority” requirement while three of them are also subject
to the “major party” requirement.”

Plaintiff, a newly registered political independent, sued
Delaware’s governor in the U.S. District Court of the District of
Delaware. /d. He claimed that Delaware’s political balance

requirements
“violated his The U S Supreme
Court began its

First Amendment
right to freedom

of association O - b g
by making him Oplnlon y examlnlng
incligible -~ 0 standing, which

become a judge
unless he rejoined
a major political
party.”” The
District  Court
held that Plaintiff
had standing to
challenge the
“major party” and

requires an injury
in fact “that must
be ‘concrete and
particularized, as
well as ‘actual or

“bare majority”  jmminent.”
requirements.’®
The Third

Circuit affirmed in part and reversed in part but found that
Plaintiff had standing to challenge the “major party” requirement
but not the “bare majority” requirement because the “bare
majority” requirement “does not preclude independents from
eligibility for any vacancy.”” The Third Circuit held that the
“major party” requirement violates the First Amendment and
is “not severable from the ‘bare majority’ requirement.””® The
Third Circuit ultimately concluded that both requirements were
invalid.”” The U.S. Supreme Court granted certiorari and asked
the parties to address whether Plaintiff had demonstrated Article
III standing to bring this lawsuit.'®

The U.S. Supreme Court began its opinion by examining
standing, which requires an injury in fact “that must be ‘concrete
and particularized, as well as ‘actual or imminent.”!” The injury
in fact cannot be “conjectural or hypothetical.”'** Furthermore,
there is no standing when a “grievance ... amounts to nothing
more than an abstract and generalized harm to a citizen’s interest
in the proper application of the law.”' The U.S. Supreme Court
concluded that Plaintiff suffered a “generalized grievance.”'** He
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argued that the “major party” requirement prevents him from
having “his judicial application considered for three of Delaware’s
courts.”!” The U.S. Supreme Court noted that, to prove this kind
of harm, Plaintiff must at least show that “he is likely to apply to
become a judge in the reasonably foreseeable future if Delaware
did not bar him because of political affiliation.” Yet, Plaintiff
can only show this if he is “able and ready” to apply for a judicial
vacancy in the imminent future.!” Plaintiff ultimately failed to
show that he was “able and ready” to apply for a judgeship.'®
“Consequently, he has failed to show that ‘personal,” ‘concrete,’
and ‘imminent injury upon which our standing precedents
insist.”*?” Accordingly, the U.S. Supreme Court reversed and
remanded the matter to the Third Circuit with instruction to
dismiss the case.'!?

Justice Sotomayor agreed that the plaindff failed
to demonstrate Article III standing, but she wrote a separate
concurring opinion to note the need for separate constitutional
analysis for “major party” requirement and the “bare majority”
requirement and to claim that they are severable from one
another.'!

E. TransUnion

In TransUnion LLC v. Ramirez,''? the courts considered
whether a plaintiff was concretely harmed by the defendant’s
statutory violation under the FCRA for purposes of Article
II standing. TransUnion, LLC (TransUnion) is a large
credit reporting agency, which compiles both personal and
financial information to create consumer reports on individual
consumers.'"? TransUnion then sells the compiled reports to other
entities—like banks, landlords, and car dealerships—who use
them to evaluate creditworthiness.!'* TransUnion introduced an
add-on product called OFAC Name Screen Alert, which helped
businesses avoid transacting business with individuals on the U.S.
Treasury Department’s Office of Foreign Assets Control (OFAC)
list."” The OFAC list consists of terrorists, drug traffickers, and
other serious criminals, and it is usually unlawful to transact
business with anyone on the list.!'®

For businesses who opted into the OFAC Name Screen
Alert, TransUnion would conduct its ordinary credit check of the
consumer but then it would use third-party software to compare
the consumer’s name against the OFAC list.'” When the first and
last name matched a name on the OFAC list, TransUnion would
place an alert on the credit report indicating that the consumer’s
name was a “potential match” to a name on the OFAC list.""®
TransUnion only used first and last names when screening names
on the OFAC list, which resulted in many false positives.'"
As would ultimately be stated by the U.S. Supreme Court:
“Thousands of law-abiding Americans happen to share a first and
last name with one of the terrorists, drug traffickers, or serious
criminals on OFAC’s list of specially designated nationals.”'*°

Sergio Ramirez sought to buy a car on February 27,
2011, at a Nissan dealership in Dublin, California.’! A credit
check by the dealership with TransUnion included an alert that
stated the “input name matches name on the OFAC database.”'*
Nissan refused to sell him a car, since “his name was on a
‘terrorist list.””'?* Ramirez’s wife purchased the car in her name.'*

TransUnion eventually removed the OFAC alert from his credit
file.'*

In 2012, Ramirez sued TransUnion in the U.S. District

Court for the Northern District of California for three violations
of the FCRA, alleging TransUnion (1) failed to follow reasonable
procedures to ensure accuracy of information in his credit file;
(2) failed to provide him with all the information in his credit
file upon request;'* and (3) violated its obligation to provide
him with a summary of his rights with each written disclosure.'?”
Ramirez sought statutory and punitive damages for the above
violations.'*® He also sought to certify a class of all people in the
United States to whom TransUnion sent a mailing during the
period from January 1, 2011, to July 26, 2011, that was similar in
form to the second mailing that Ramirez received.'? TransUnion
opposed certification; however, the District Court certified the
class.’?® Before trial, the parties stipulated that the class contained
8,185 members, but that only 1,853 members of the class had
their credit reports disseminated to potential creditors between
January 1, 2011 to July 26, 2011."%" The District Court ruled that
all 8,185 class members had Article III standing.'?

At trial, Ramirez testified about his experience at the
Nissan dealership, but he did not present evidence about the
experiences of other members of the class.'* The jury returned a
verdict for the plaintiffs and awarded each class member $984.22
in statutory damages and $6,353.08 in punitive damages.'**
TransUnion appealed to the U.S. Court of Appeals for the Ninth

Circuit.'”

In relevant part, the Ninth Circuit held that all class
members had Article III standing to recover damages for all
three claims alleged.'** However, it reduced the punitive damages
awarded to each class member.'”” One of the Ninth Circuit judges,
Judge Mary Margaret McKeown, dissented because she argued
only class members whose reports were disseminated to third
parties had Article III standing.’®® “In her view, the remaining
6,332 class members did not suffer a concrete injury sufficient
for standing. As to the two claims related to the mailings, Judge
McKeown would have held that none of the 8,185 class members
other than the named plaintiff Ramirez had standing as to those
claims.”"®* TransUnion appealed to the U.S. Supreme Court.'*

The U.S. Supreme Court granted certiorari to consider
whether the 8,185 class members have Article III standing as to
their three claims.!" In a majority opinion authored by Justice
Kavanaugh and joined by Chief Justice Roberts and Justices Alito,
Gorsuch, and Barrett, the majority reversed the decision of the
Ninth Circuit and remanded the case for the Ninth Circuit to
reconsider the class certification.' In reaching this decision,
the U.S. Supreme Court first examined the requirements of
Article III standing.'®® As explained by the U.S. Supreme Court,
“to establish standing, a plaintiff must show (i) that he suffered
an injury in fact that is concrete, particularized, and actual or
imminent; (ii) that the injury was likely caused by the defendant;
and (iii) that the injury would likely be redressed by judicial
relief.”! “If ‘the plaintiff does not claim to have suffered an
injury that the defendant caused and the court can remedy, there
is no case or controversy for the federal court to resolve.”'®
Moreover, “Requiring a plaintiff to demonstrate a concrete and
particularized injury caused by the defendant and redressable by
the court ensures that federal courts decide only ‘the rights of
individuals,” and that federal courts exercise ‘their proper function
in a limited and separated government.””'4

In considering what makes a harm concrete for the
purposes of Article III, the majority explained history and
tradition serve as a “meaningful guide” to the types of cases that
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satisfy the Constitution’s standing requirements.'*” Moreover, the

U.S. Supreme Court explained:

[Clertain harms readily qualify as concrete injuries under
Article III. The most obvious are traditional tangible
harms, such as physical harms and monetary harms. If a
defendant has caused physical or monetary injury to the
plaintiff, the plaintiff has suffered a concrete injury in
fact under Article III.... Various intangible harms can
also be concrete. Chief among them are injuries with a
close relationship to harms traditionally recognized as
providing a basis for lawsuits in American courts. Those
include, for example, reputational harms, disclosure
of private information, and intrusion upon seclusion.
And those traditional harms may also include harms
specified by the Constitution itself.'*

Ultimately, the U.S. Supreme Court held that only the
1,853 individuals who had their credit reports provided to third
parties had standing. In explaining its rationale, the U.S. Supreme
Court explained: “Under longstanding American law, a person
is injured when a defamatory statement ‘that would subject
him to hatred, contempt, or ridicule’ is published to a third
party.”'® Here, TransUnion provided third parties with credit
reports containing OFAC alerts that labeled the class members
as potential terrorists, drug traffickers, or serious criminals.'®
Based on this label, “[t]he 1,853 class members therefore suffered
a harm with a ‘close relationship’ to the harm associated with
the tort of defamation.”! “We have no trouble concluding that
the 1,853 class members suffered a concrete harm that qualifies
as an injury in fact.”"* On the other hand, the U.S. Supreme
Court concluded that “[t]he mere presence of an inaccuracy in an
internal credit file, if it is not disclosed to a third party, causes no
concrete harm.”"® Accordingly, the U.S. Supreme Court reversed
and remanded the case.'*

Justice Thomas, who was joined by Justices Breyer,

Journal of Consumer & Commercial Law

Sotomayor, and Kagan, authored a dissenting
opinion that argued injury in law to a private
right (such as trespass on land) has historically
been suflicient to establish “injury in fact” for
standing purposes.’®® For those claims, courts
have not required any showing of actual
damage.” In contrast, “where an individual
sued based on the violation of a duty owed
broadly to the whole community, such as the
overgrazing of public lands, courts required
‘notonly injuria [legal injury] but also damnum
[damage].””"” Stated another way, in Justice
Thomas’s view, any violation of an individual
right created by Congress gives rise to Article
III standing.'® According to the dissent,
each class member in this case demonstrated
violation of their private rights." Moreover,
the dissent took issue with the majority’s focus
on concrete harm, stating:

Rejecting this history [concerning the
Congress’s actions in creating the FCRA],
the majority holds that the mere violation
of a personal legal right is not—and never
can be—an injury sufficient to establish
standing. What matters for the Court is
only that the injury in fact be concrete.
No concrete harm, no standing. That may
be a pithy catchphrase, but it is worth pausing to
ask why “concrete” injury in fact should be the sole
inquiry. After all, it was not until 1970—180 years
after the ratification of Article III—that this Court
even introduced the injury in fact (as opposed to injury
in law) concept of standing.'®

Finally, the dissent argued that many people (including Congress,
the President, the jury, the District Court, and the Ninth Circuit)
all “think that a person is harmed when he requests and is sent an
incomplete credit report, or is sent a suspicious notice informing him
that he may be a designated drug trafficker or terrorist, or is 7ot sent
anything informing him of how to remove this inaccurate red flag.”'®!

Justice Kagan, who was joined by Justices Breyer and
Sotomayor, drafted her own dissenting opinion to express her
disagreement in one part from Justice Thomas’s dissent.'®? First,
Justice Kagan stated that Justice Thomas’s view is that any violation
of an individual right created by Congress gives rise to Article III
standing.'® However, in her view, she explained:

Article III requires for concreteness only a “real harm”
(that is, a harm that “actually exist[s]”) or a “risk of
real harm.” And as today’s decision definitively proves,
Congress is better suited than courts to determine when
something causes a harm or risk of harm in the real
world. For that reason, courts should give deference to
those congressional judgments.'*

Accordingly, Justice Kagan joined Justice Thomas’s dissent but
qualified that one point regarding deference to Congress.

F. Whole Woman’s Health

In Whole Womans Health v. Jackson,'® the court
considered standing to bring a claim under the Texas Heartbeat
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Act. In 2021, Texas passed the Texas Heartbeat Act, also known as
S.B. 8, which “prohibits physicians from ‘knowingly performing
or inducing an abortion on a pregnant woman if the physician
detected a fetal heartbeat for the unborn child” unless a medical
emergency prevents compliance.”' The Act is enforced through
private civil actions “culminating in injunctions and statutory
damages awards against those who perform or assist prohibited
abortions.”'¢” After its adoption, a number of abortion providers
set out to test its constitutionality.'®® Some providers filed a pre-
enforcement action in federal court, alleging that the Act violates
the Constitution and sought an injunction disallowing certain
defendants from taking action to enforce the statute.'®® A private
defendant moved to dismiss the case, alleging lack of standing.'”°
The U.S. District Court for the Western District of Texas denied
his motion, but he filed an interlocutory appeal to the U.S. Court
of Appeals for the Fifth Circuit."”" The U.S. Supreme Court
granted certiorari before judgment in this case to determine
whether, under our precedents, certain abortion providers can
pursue a pre-enforcement challenge to a recently enacted Texas
statute.'”?

‘The private defendant argued that the petitioners do not
have standing to sue him because “he possesses no intention to
file an S.B. 8 suit against them.”"” In so doing, he provided sworn
= . . declarations
[O]ne thing this icresting
. as  such.
Court may never do is The  US.
disregard the traditional *uprcme
-~ — p—— ourt found
limits on the jurisdiction  th on the
of federal courts just to Eﬁi‘ﬁ;ﬁi before
see a favored result win  petitioners
are  unable
the da)’. to  establish
“personal
injury fairly traceable to [the private defendants] allegedly
unlawful conduct.”'”” The court summarized that “[e]very
Member of the court accepts that the only named private-
individual defendant...should be dismissed.”'”® In summarizing
the U.S. Supreme Court’s decision and stressing the importance
of standing, the majority opinion stated: “[O]ne thing this Court
may never do is disregard the traditional limits on the jurisdiction
of federal courts just to see a favored result win the day. At the end
of that road is a world in which [t]he division of power’ among
the branches of Government ‘could exist no longer, and the
other departments would be swallowed up by the judiciary.”'””
Accordingly, the District Court’s decision was affirmed in part
and reversed in part, and the case was remanded for further
proceedings.'”8

There were multiple concurrences in part issued by
members of the U.S. Supreme Court. Relevant here was Justice
Thomas’s opinion concurring in part and dissenting in part.'”
Therein, Justice Thomas explained that he would hold that the
petitioners do not have Article III standing because “abortion
providers lack standing to assert the putative constitutional rights
of their potential clients.”'® Furthermore, he did not think that
the petitioners have not shown “injury or redressability for many
of the same reasons they cannot satisfy Ex Parte Young"' As to
injury, Justice Thomas stated that petitioners have not shown
that there is a likelihood of enforcement by any respondent, nor
that such enforcement is “certainly impending.”'* Finally, Justice
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Thomas stated that the petitioners seek a declaration that the law
is unlawful, even though no respondent can or will enforce it.'®
Accordingly, this amounts to an impermissible advisory opinion,
which does not meet the requirements of redressability.'84

G. Uzuegbunam

In Uzuegbunam v. Preczewski,'® the court considered
redressability in the context of free speech claims. In 2016,
Chike Uzuegbunam engaged in conversation with students and
handed out religious literature at a public college in which he
was enrolled."® Uzuegbunam was informed by a campus police
officer that campus policy prohibited the distribution of religious
materials in that area, and he was advised to stop.'”” Uzuegbunam
complied, then visited the college’s Director of the Office of
Student integrity to learn more about the campus policy.'®
This Director was “directly responsible for promulgating and
enforcing the policy.”"® Plaintiff asked the Director if he could
speak about his religion if he ceased distributing materials, but the
Director declined and explained that Plaintiff could speak about
his religion or distribute materials in only the two designated
“free speech expression areas,” with the required permit. Plaintiff
applied for and received the required permit, and after doing so,
proceeded to speak on campus.’® Plaintiff was again told to stop
by a campus police officer because there had been complaints
about his speech.”! According to campus policy, it is prohibited
to use the free speech zone to say “anything that ‘disturbs the
peace and/or comfort of person(s).”**? Plaintiff was told that he
would face disciplinary action if he continued, so he complied.
Both Plaintiff and another student who shares his faith elected
not to speak about religion.'?

Plaindiff and the other student sued various college
officials in charge of enforcing the campuss speech policies,
arguing that they were violating the First Amendment.”* After
the campus abandoned the challenged policies, injunctive relief
was no longer available to the students, though they argued
that their case was “still live” because they also sought nominal
damages.!” The case was dismissed by the District Court, holding
that their claim for nominal damages was not sufficient by itself
to establish standing.’”® The Eleventh Circuit Affirmed, and the
U.S. Supreme Court granted certiorari to determine whether “a
plaintiff who sues over a completed injury and establishes the first
two elements of standing...can establish the third by requesting
only nominal damages.”"”’

The Court stated that there is no dispute that Plaintiff
established the first two elements to satisfy Article III standing:
(1) an injury in fact (2) that is fairly traceable to the challenged
conduct.” The question before the U.S. Supreme Court is
whether nominal damages “can redress the constitutional
violation that [Plaintiff] alleges occurred when campus officials
enforced the speech policies against him.”'

The Court first looked to the type of relief awarded at
common law, examining the actions of early and later courts.*®
The Court ultimately concluded that a request for nominal
damages “satisfies the redressability element of standing where a
plaintiff’s claim is based on a completed violation of a legal right”
because such damages were available at common law in similar
circumstances.”"!

Chief Justice Roberts dissented, stating that anything
learned from the common law must be “tempered by differences
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in constitutional design.”*** The dissent continued that, in
order to satisfy Article III, “redress must alleviate the plaintiffs
alleged injury in some way, either by compensating the plaintiff
for a past loss or by preventing an ongoing future harm.”?%
The dissent stated that “[n]Jominal damages do not serve these
ends where a plaintiff alleges only a completed violation of his
rights.”?** Ultimately, the dissent stated that nominal damages
cannot “preserve a live controversy where a case is otherwise
moot.”?%

H. Students for Fair Admission

In Students for Fair Admission, Inc. v. President and
Fellows of Harvard College,*® the courts considered nonprofit
organizational Article III standing when challenging race-based
admissions. Harvard College (Harvard) has a selective application
process that involves taking into account the race of applicants.?””
Similarly, the University of North Carolina (UNC) has a highly
selective admissions process, which also takes race and ethnicity
into account as a factor.?® Students for Fair Admissions (SFFA),
a nonprofit with the purpose of “defend[ing] human and civil
rights secured by law, including the rights of individuals to equal
protection under the law, filed lawsuits against Harvard and
UNGC, alleging that their race-based admissions programs violated
Title VII of the Civil Rights Act of 1964 and the Equal Protection

Clause of the Fourteenth Amendment.?”

In the Harvard case, the District Court concluded that
the admissions program was aligned with their precedents with
regards to the use of race in college admissions, and the First
Circuit affirmed.?"® Additionally, in the UNC case, the District
Court concluded that the admissions program was permissible
under the Equal Protection Clause.?!" The U.S. Supreme Court
granted certiorari in the Harvard case and certiorari before
judgment in the UNC case.?!?

The U.S. Supreme Court rejected UNC’s argument
that SFFA lacks standing to bring its claims because “it is not
a ‘genuine’ membership organization.”*"* The Court goes on to
describe the limitations of Article IIT of the Constitution, what is
required to state a case or controversy under Article IIT, and what
that, in turn, requires.

In cases where Plaintiff is an organization, Article III’s
standing requirements can be satisfied in two ways.*® First, “the
organization can claim that it suffered an injury in its own right
or, alternatively, it can assert ‘standing solely as the representatives
of its members.””*'® The second approach is referred to as
“representational or organizational standing.”*"” In order to
invoke it, an organization must prove that “(a) its members would
otherwise have standing to sue in their own right; (b) the interests
it seeks to protect are germane to the organization’s purpose; and
(c) neither the claim asserted nor the relief requested requires the
participation of individual members in the lawsuit.”*'®

Respondents did not contend that SFFA did not satisfy
the aforementioned three-part test, nor did the U.S. Supreme
Court.*” Instead, they are argued that they were not a “genuine
‘membership organization” when it filed suit, and for that reason,
“it could not invoke the doctrine of organizational standing in
the first place.”*® The Hunt decision, according to Respondents,
demonstrated that “groups qualify as genuine membership
organizations only if they are controlled and funded by their
members.”**! They argued that, because SFFA’s members did not
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do either of those things, SFFA could not represent its members
for purposes of Article III standing.?*

The Court concluded that the membership analysis
provided for in Hunr was not applicable to these cases and
distinguished the present cases from Hunt because “SFFA
is indisputably a voluntary membership organization with
identifiable members — it is not, as in Hunt, a state agency that
concededly has no members.”*? The Article III obligations were
satisfied because SFFA complied with the standing requirements
demanded of organizational plaintiffs in Hunt.?*

1. Biden

In Biden v. Nebraska,”” the court considered Article IT1
standing in the context of President Joe Biden’s loan forgiveness
program. The Higher Education Act of 1965 (Education Act) was
enacted for the purpose of increasing educational opportunities
and “assist[ing] in making available the benefits of postsecondary
education to eligible students in institutions of higher
education.”®?® Title IV of the Act restructured federal financial
aid mechanisms and established three types of federal student
loans, specifically: Direct Loans, Perkins Loans, and Federal
Family Education Loans.?”” In addition to specifying the terms
and conditions attached to the loans, the Education Act also
authorizes the Secretary to cancel or reduce loans, “but only in
certain limited circumstances and to a particular extent.”?*

One week after the President declared COVID-19
pandemic a national emergency on March 13, 2020, then-
Secretary of Education Betsy DeVos announced that she would be
suspending loan repayments and interest accrual for all federally
held student loans.*” A week after that, Congress enacted the
Coronavirus Aid, Relief, and Economic Security Act, which
required the Secretary to “extend the suspensions through the end
of September 2020.7%° Before the expiration of that extension,
the President directed the Secretary to “effectuate appropriate
waivers of and modifications to” the Education Act, in light of the
national emergency, to keep such suspensions alive through the
end of the year.”' Months after that, the Secretary extended the
suspensions further, “broaden[ing] eligibility for federal financial
assistance, and waiv[ing] certain administrative requirements.”**

In August 2022, weeks before President Biden
announced that the pandemic was over, the Department of
Education announced that it “was once again issuing ‘waivers and
modifications’” under the Act—this time to reduce and eliminate
student debts directly.”? The Office of General Counsel issued
a memorandum which determined that the HEROES Act
“grants the Secretary authority that could be used to effectuate a
program of targeted loan cancellation directed at addressing the
financial harms of the COVID-19 pandemic.”?* Accordingly, the
Secretary issued his proposal to cancel student debt under the act,
and, months later, published the required notice of his waivers
and modifications in the Federal Register.”

As a result, six states moved for a preliminary injunction,
arguing that the plan exceeded the Secretary’s statutory
authority.”® The District Court held, however, that the states had
no standing to challenge the plan, and the suit was dismissed.?”
After the states appealed, the Eighth Circuit issued a nationwide
preliminary injunction pending resolution of the appeal.®® The
Court “concluded that Missouri likely had standing through
the Missouri Higher Education Loan Authority (MOHELA or



Authority), a public corporation that holds and services student
loans.”*® Additionally, it concluded that the “state’s challenge
raised ‘substantial’ questions on the merits and that the equities
favored maintaining the status quo pending further review.”*

In addressing whether the States had standing to
challenge the legality of the Secretary’s Program, the U.S.
Supreme Court reviewed Article III of the Constitution and its
requirements.””! The Court concluded that the Secretary’s plan
harms MOHELA, and accordingly, directly injures Missouri —
which confers standing on that State.*”? In further explaining the
majority’s rationale, the U.S. Supreme Court explained:

By law and function, MOHELA is an instrumentality
of Missouri: It was created by the State to further a
public purpose, is governed by state officials and state
appointees, reports to the State, and may be dissolved
by the State. The Secretary’s plan will cut MOHELA’s
revenues, impairing its efforts to aid Missouri college
students. This acknowledged harm to MOHELA in the
performance of its public function is necessarily a direct
injury to Missouri itself.... The Secretary’s plan harms
MOHELA in the performance of its public function
and so directly harms the State that created and controls
MOHELA. Missouri thus has suffered an injury in fact
sufficient to give it standing to challenge the Secretary’s
plan. With Article III satisfied, we turn to the merits.2®*

Accordingly, the U.S. Supreme Court determined that Article IIT

standing was satisfied.***

On the other hand, Justice Kagan authored a dissent,
which was joined by Justices Sotomayor and Ketanji Brown
Jackson.?” In relevant part, Justice Kagan argued that the U.S.
Supreme Court’s first overreach in this case was the fact that they
decided it at all, as she argues Article III standing was absent.?*
According to Justice Kagan, the six states have no personal stake
in the loan forgiveness plan—i.e., “[t]hey are classic ideological
plaintiffs.”*”” She then argues that Missouri and MOHELA are
two different legal entities, so there should not be standing for
Missouri to bring the case.?®® According to Justice Kagan, “The
majority’s opinion begins by distorting standing doctrine to create
a case fit for judicial resolution.”* Accordingly, she dissents.”*

J. Department of Education

In the Department of Education v. Brown,”' the court
considered Article III standing in the context of President Biden’s
loan forgiveness program. In August 2022, “the Secretary of
Education announced a large-scale student-loan forgiveness
program” in which he pledged to “discharge hundreds of billions
of dollars in student-loan debt owed by millions of borrowers.”?*
The relief available to a borrower depended on various criteria,
which included their income and the type of loan they hold.**
Respondents, two brothers who did not qualify for the maximum
relief available under the Plan, sued to enjoin the Plan.”** They
argued that the Department of Education “promulgated the Plan
without following mandatory procedures known as (1) negotiated
rulemaking and (2) notice and comment.”* The District Court
held for the Respondents, and the U.S. Supreme Court granted
certiorari before judgment in order to consider this case alongside
Biden v. Nebraska.*>

The U.S. Supreme Court began by describing Biden v.

Nebraska.* It then described how the plaintiffs objected to certain
elements of the Plan, including the Plan’s “limitation to federally
held loans” and to “the additional relief it doles out based on
prior Pell Grants, with no regard for current income.”®® The U.S.
Supreme Court noted, however, that since the Department “did
not engage in negotiated rulemaking or notice and comment...
[the plaintiffs] had no formal opportunity to voice their views on
the Plan prior to its adoption.”’

The U.S. Supreme Court concluded that they, ultimately,
“do not address [the plaintiffs’] argument that the Department
failed to observe proper procedures in promulgating the Plan”
as they have an “obligation to assure” themselves of litigants
standing under Article III before turning to the merits of a case.*®
The U.S. Supreme concluded that the plaintiffs failed to establish
that any injury they suffer from “not having their loans forgiven
is fairly traceable to the Plan.” For that reason, a unanimous court

held that the plaintiffs lacked Article III standing.*®!
K. Acheson Hotels

In Acheson Hotels, LLC v. Laufer,*** the court considering
Article IIT standing in the context of an Americans with
Disabilities Act (ADA) tester case. Deborah Laufer, who used a
wheelchair, was a public accommodations tester who had sued
hundreds of hotels for alleged violations of the ADA.** As stated
by the U.S. Supreme Court, “As the sheer number of lawsuits
suggests, she does not focus her efforts on hotels where she has
any thought of staying, much less booking a room. Instead,
Laufer systematically searches the web to find hotels that fail to
provide accessibility information and sues to force compliance
with the [ADA].”** “Ordinarily, the hotels settle her claims and
pay her attorney’s fees. But some have resisted, arguing that Laufer
is not injured by the absence of information about rooms she
has no plans to reserve.” This matter was one such case where
standing was challenged. Through bringing so many cases, Laufer
singlehandedly created a circuit split, as the Second, Fifth, and
Tenth Circuits held she lacked standing, but the First, Fourth,
and Eleventh Circuits have held that she has standing to bring
her claims.?®®

Laufer brought a lawsuit against Acheson Hotels, LLC
(Acheson) for its alleged failure to state whether the hotel had
rooms accessible to individuals with disabilities, in violation of
the ADA.? In relevant part, the ADA required places of public
lodging to make information about their accessibility available
on any reservation portal to those with disabilities.?*® After the
U.S. Supreme Court granted certiorari in this case, the U.S.
District Court for the District of Maryland suspended Laufer’s
counsel from practicing law for defrauding hotels by lying in fee
petitions and during settlement negotiations.* Laufer voluntarily
dismissed her suit with prejudice and then filed a suggestion of
mootness with the U.S. Supreme Court.?”® The U.S. Supreme
Court held off addressing mootness until after oral argument. In
an opinion authored by Justice Barrett, the U.S. Supreme Court
held that the case was moot.””!

In considering standing and mootness, the U.S. Supreme
Court explained the importance of this case, as follows:

Acheson ... stresses that the difficult standing issue is
the reason we took this case. Though Laufers case is
dead, the circuit split is very much alive. This Court has
received briefs and heard oral argument. For efficiency’s
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sake, Acheson insists that we should settle the issue
now rather than repeating the work later. Moreover,
Acheson warns that if we dismiss this case for mootness,
the standing issue might not come back anytime soon.
While Laufer has disavowed the intention to file any
more ADA tester suits, others will file in the circuits
that sided with her, and hotels will settle, regarding it
as pointless to challenge circuit precedent in this Court.
Why would any hotel take a case this far, Acheson asks,
if the respondent can evade our review by abandoning a
claim rather than risking a loss?

We are sensitive to Acheson’s concern about litigants
manipulating the jurisdiction of this Court. We are
not convinced, however, that Laufer abandoned her
case in an effort to evade our review. She voluntarily
dismissed her pending ADA cases after a lower court
sanctioned her lawyer. She represented to this Court
that she will not file any others. Laufer’s case against
Acheson is moot, and we dismiss it on that ground.
We emphasize, however, that we might exercise our
discretion differently in a future case.?”?

Accordingly, the U.S. Supreme Court vacated the matter and
remanded the case the First Circuit with instructions to dismiss
the case moot.?”?

Justice Thomas issued a separate opinion concurring in
judgment but explaining that Laufer lacks standing and that he
would not dismiss the case as moot.”* First, he begins his opinion
by explaining the role and history of the ADA.?”> Moreover, he
explains that the Department of Justice promulgated a regulation,
known as the Reservation Rule, which requires hotels to “[i]dentify
and describe accessible features ... in enough detail to reasonably
permit individuals with disabilities to assess independently
whether a given hotel or guest room meets his or her accessibility
needs.””® According to Justice Thomas:

Laufer lacks standing because her claim does nor assert a
violation of a right under the ADA, much less a violation
of her rights. Her claim alleges that Acheson Hotels
violated the ADA by failing to include on its website
the accessibility information that the Reservation Rule
requires. Yet, the ADA provides that “[n]o individual
shall be discriminated against on the basis of disability
in the full and equal enjoyment of the ... services ... of
any place of public accommodation.” In other words,
the ADA prohibits only discrimination based on
disability—it does not create a right to information....
In contrast to the ADA, the Fair Housing Act explicitly
prohibits “represent[ing] to any person because of race
... that any dwelling is not available forinspection, sale,
or rental when such dwelling is in fact so available.”
Accordingly, when [an apartment rental company]
told a black tester that no apartments were available
but told a white tester that it had vacancies, the Court
found that the black tester had standing to sue. The
Court explained that the statute created “a legal right
to truthful information about available housing.” The
black tester had been personally denied that truthful
information, so she had standing to bring her claim....
Laufer points to the Reservation Rule, alleging that it
creates an entitlement to accessibility information. But
even assuming a regulation could—and did— create

Journal of Consumer & Commercial Law

such a right, Laufer asserts no violation of her own
rights with regard to that information. Laufer does not
even harbor “some day’ intentions” of traveling to Maine
to visit the Coast Village Inn. Her lack of intent to visit
the hotel or even book a hotel room elsewhere in Maine
eviscerates any connection to her purported legal interest in

the accessibility information required by the Reservation
Rule?”

Justice Jackson also wrote a concurring opinion, which agreed
with the majority that the case was moot, but she wrote separately
to express her disagreement with the majority opinion that directs
the First Circuit to vacate its prior opinion.?”® Specifically, Justice
Jackson argued that this case should be resolved on mootness but
that “the Court goes further.”*”” According to her, “In my view,
when mootness ends an appeal, the question of what to do with
the lower court’s judgment, if anything, raises a separate issue that
must be addressed separately.”**°

L. Alliance for Hippocratic Medicine

In Food & Drug Administration v. Alliance for Hippocratic
Medicine,®" the U.S. Supreme Court issued a unanimous opinion
authored by Justice Kavanaugh that turned on the limits of Article
I standing. The Alliance for Hippocratic Medicine and affiliated
physicians challenged the FDA’s decisionsin 2016 and 2021 to relax
regulatory restrictions on mifepristone, arguing that those actions
increased the likelihood that physicians opposed to abortion would
encounter patients experiencing complications from the drug or
would otherwise be forced to act against their conscience.”®* The

district  court

agreed  with |I‘I FOOd & Drug

e Punit, Administration v.
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wleant par, Medlicine, the U:S.
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authored by Justice

the district
court held that
the plaintiff’s
possessed
Article III

stnding. K gvanaugh that turned
FDA appealed - -
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Circuit, which
initially stayed
the  district
court’s order.”® Ultimately, the Fifth Circuit affirmed the district
court in part and vacated its decision in part.?*® In relevant part
the Fifth Circuit concluded that the individual doctors and the
pro-life medical associations had standing.?®” Ultimately, the case
percolated up to the U.S. Supreme Court.”

standing.

The threshold question considered by the U.S. Supreme
Court is whether the plaintiffs had standing to sue under Article
III of the Constitution.”® However, the U.S. Supreme Court
rejected the plaintiffs’ claims of standing.”” Justice Kavanaugh
emphasized in the Court’s opinion that the plaintiffs neither
prescribe nor use mifepristone, and thus FDA’s regulatory changes
did not regulate or compel them in any way.”! As explained,
“Under Article I1I of the Constitution, a plaintiff ’s desire to make
adrug less available for others does not establish standing to sue.”*?
According to the majority, “conscience injury” can constitute a
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concrete injury in fact for purposes of Article I1I; however, federal
statutes already shield medical professionals from being forced
to participate in abortion-related procedures, severing any causal
link between the FDA’s actions and the alleged injury.*”® Likewise,
the asserted increase in the likelihood of treating patients with
complications was deemed too speculative and attenuated to
constitute a concrete, particularized injury.**They also summarily
rejected the doctors suing in a representative capacity to vindicate
their patients’ injuries or potential future injuries because “[t]he
third-party standing doctrine does not allow doctors to shochorn
themselves into Article IIT standing simply by showing that their
patients have suffered injuries or may suffer future injuries.”*”

The Court also foreclosed the medical association’s
reliance on associational standing because, “[l]ike an individual,
an organization may not establish standing simply based on the
‘intensity of the litigant’s interest’ or because of strong opposition
to the governments conduct.””® Stated another way, “[a]n
organization cannot manufacture its own standing” by simply
expending money, as that “would mean that all the organizations
in America would have standing to challenge almost every federal
policy they dislike, provided they spend a single dollar opposing
those policies.”” On the other hand, the majority opinion
contrasted simple advocacy with instances where standing was
found when actions “directly affected” and interfered with an
organization’s “core business activities.”*

In concluding that the plaintiffs lacked Article III
standing, the U.S. Supreme Court reaffirmed the principle that
standing doctrine is not a mere technicality but a structural
limit rooted in the separation of powers.””” As Justice Kavanaugh
wrote in the Courts unanimous opinion, “The plaintiffs have
sincere legal, moral, ideological, and policy objections to elective
abortion and to FDA’s relaxed regulation of mifepristone. But
under Article IIT of the Constitution, those kinds of objections
alone do not establish a justiciable case or controversy in federal
court.”” Accordingly, the U.S. Supreme Court reversed and
remanded the case.’"!

Although Justice Thomas joined the Court’s opinion in
full because it followed prior precedent, he nevertheless authored a
separate concurring opinion to stress the issues with associational
standing.’” As explained in his concurrence, Justice Thomas does
not believe that association standing can be reconciled with the
doctrine component of Article I11.3% Although not challenged by
cither party, he suggests that “In an appropriate case, however,
the Court should address whether associational standing can
be squared with Article IIT's requirement that courts respect
the bounds of their judicial power.”* Only time will tell if
anyone accepts Justice Thomas’s invitation to revisit associational
standing.

V. CONCLUSIONS

As discussed in detail above, Article III standing can
neither be waived nor assumed.?®® Moreover, courts must raise
Article I1I standing sua sponte, where necessary, before considering
other issues, including prudential standing issues.**® The same is
true for appellate court review. Thus, Article III standing is a true
preliminary (and paramount) question in litigation. Nevertheless,
dismissal of a case for lack of Article IIT standing is not a decision
on the merits. Accordingly, a plaintiff can refile the matter in
state court—assuming limitations have not run. This raises
implications for both plaintiffs and defendants. On one hand, if

14

a case is dismissed from federal court, a plaintiff may be barred
from refiling in state court. On the other hand, lack of Article I1I
standing might move certain types of claims into state court for
litigation. For example, Justice Thomas considered this possibility
in his TransUnion dissent, explaining;

Today’s decision might actually be a pyrrhic victory for
TransUnion. The Court does not prohibit Congress from
creating statutory rights for consumers; it simply holds
that federal courts lack jurisdiction to hear some of these
cases. That combination may leave state courts—which
are not bound by the limitations of a case or controversy
or other federal rules of justiciability even when they
address issues of federal law—as the sole forum for such
cases, with defendants unable to seek removal to federal
court. By declaring that federal courts lack jurisdiction,
the Court has thus ensured that state courts will exercise
exclusive jurisdiction over these sorts of class actions.’”

As expressed by Justice Thomas, the current state of Article II1
standing jurisprudence could lead to more state court litigation
in consumer cases,
even when the
intent of Congress
may have Dbeen
different. It remains
unclear  whether
his concerns about
a “pyrrhic victory”
will become
prophetic. Nevertheless, as outlined above, Article III standing
is an important concept to our Nation’s federal system. The
Roberts Court has continued to return to this concept over time.
Yet, more questions remain—such as those raised in Acheson.
Likewise, some questions have percolated up to the U.S.
Supreme Court before becoming moot before being resolved.
Accordingly, questions concerning Article III standing remain
unresolved but of paramount importance to whether a case can
be brought (or remain) in federal court. Since more questions
still remain, it is likely we will continue to see more decisions
concerning Article III standing in the near future. However,
only time will tell what the U.S. Supreme Court specifically says
concerning Article III standing.

Article Ill standing

is a true preliminary
(and paramount)
question in litigation.
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