UNIVERSITY OF HOUSTON LAW CENTER
CENTER FOR CONSUMER LAW

JOURNAL OF VOLUME 29, NUMBER 1, FALL 2025

Commercial Law

OFFICIAL PUBLICATION OF THE CONSUMER & COMMERCIAL LAW SECTION OF THE STATE BAR OF TEXAS




Journal of Consumer & Commerical Law
Volume 29, Number 1, Fall 2025

State Bar of Texas
Consumer & Commercial Law Section

University of Houston Law Center
2025-2026 Editorial Board

Student Editor-in-Chief
Alicia White

Chief Managing Editor
Paige Chovanec

Chief Articles Editor
Aleksandar Petrusevski

Chief Recent Developments Editor
Jennifer Warren

Contributing Editors
Anne Marie Eamiguel
Tolulope Kutemi
Aysha Saif
Amirarsalan Darbin
Kai Lee

Janice Kim

Jasmine Saenz
Madeline Knower
William McDonald
Tyeece Robinson
Ava Alaina

Olivia Hampton
Xiaoyu Chen

Eesha Patel

Hanley Brooke

Editor-in-Chief

Richard M. Alderman

Professor Emeritus

Director, Center for Consumer Law
University of Houston Law Center
713-825-6068

alderman@uh.edu

COUNCIL OFFICERS

CHAIR

Esther Chavez, Austin
Consumer Protection Division
Office of the Attorney General

IMMEDIATE PAST CHAIR
Doug Scott, Arlington
Christensen Hsu Sipes LLP

CHAIR ELECT

Rachel Hytken, Dallas

Quilling, Selander, Lownds, Winslett &
Moser, P.C.

TREASURER
Xerxes Martin, Dallas
Martin Lyons Watts Morgan PLLC

SECRETARY
Matthew Kolodoski, Dallas
Thompson, Coe LLP.

EMERITUS MEMBERS

Richard Alderman, Santa Fe

Editor in Chief — Journal of Consumer &
Commercial Law

University of Houston Law Center

Andy Sattler, San Antonio
Sattler & Dwyre, PLLC

Gregg D. Stevens, Dallas
Hinshaw & Culbertson LLP

COUNCIL MEMBERS
TERMS EXPIRING 2028

Neil Sobol, Grapevine
Texas A & M School of Law

Justice Mike Lee
Fifth Court of Appeals, Dallas

Gabriela Martinez
Assistant Attorney General of Texas, Austin

TERMS EXPIRING 2027

Carla Sanchez-Adams, Austin
National Consumer Law Center

Jibril Green, Seyfarth Shaw, Dallas
SeyfarthShaw, LLP

TERMS EXPIRING 2026

Professor Mary Spector, Dallas
SMU Dedman School of Law

Eva Sikes, Austin
Texas Rio Grande Legal Aid

Martin Woodward, Dallas
Kittner Woodward, PLLC




JOURNAL OF

Consumer

KLommercial Law

VOLUME 29, NUMBER 1, FALL 2025

The editors welcome unsolicited lead articles written by practicing
attorney, judges, professors, or other qualified individuals. Manu-
script length should be approximately 15-30 typed, double-spaced
pages. Endnotes should conform ro the 21st Edition of

A Uniform System of Citation, published by the Harvard Law

Review Association.

Manuscripts should be forwarded to:
Richard M. Alderman
alderman@uh.edu

Journal of Consumer & Commercial Law

Articles

Article IT Standing in the Roberts Court

By Matthew Kolodoski and Brittney Madrigal 2
Recent Developments

Deceptive Trade Practices and Warranty 18
Debt Collection 23
Arbitration 26
Miscellaneous 29
The Last Word 30



Article Il
Standing
In the
Roberts Court

i L7 I




By Matthew Kolodoski* and Brittney Madrigal**

I. INTRODUCTION

Although the U.S. Supreme Court has reduced the number of merits
cases it considers over time, it nevertheless devotes a disproportionate per-
centage of its total cases to matters involving standing—i.e., which matters
may be brought in federal court. The amount of time allocated to these
types of cases underscores the importance of standing in the federal court
system. Article III of the U.S. Constitution concerns the Judiciary, and it
provides that “the judicial Power” of the United States “shall extend to”
certain “Cases” or “Controversies.” The “Cases” or “Controversies” require-
ment imposes a significant restriction on federal court jurisdiction through
limiting standing. This limitation is highly consequential, as, among other
things, it stops the federal judiciary from issuing advisory opinions. On a
more practical level, however, it also mandates that certain cases stay in the
state court judicial system. The first portion of this article will provide an
overview of standing doctrine, including an examination of its early roots.
It will also consider the limitations on standing found in Article III of the
U.S. Constitution. The article will then consider the elements needed to
establish standing under Article III. The article will examine a series of
important Article III standing decisions issued by the U.S. Supreme Court
during the tenure of Chief Justice John Roberts, including Spokeo, Inc. v.
Robins and TransUnion LLC v. Ramirez. Finally, the article will consider
the potential impact of recent decisions going forward, including the types
of Article III cases we are likely to see percolating up to the U.S. Supreme
Court in the near future.
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II. AN OVERVIEW OF STANDING

As an initial matter, Article III standing has repeat-
edly been described by the U.S. Supreme Court as a “bedrock
requirement.”” It has similarly been explained that “No principle
is more fundamental to the judiciary’s proper role in our system
of government than the constitutional limitation of federal-court
jurisdiction to actual cases or controversies.” This makes sense
in a federal system with federal courts of limited jurisdiction, as
it functions to limit the power of the judiciary. Yet, for such a
bedrock requirement, courts (including the U.S. Supreme Court)
have continued to wrestle with its application. This has continued
to be true for the U.S. Supreme Court during the tenure of Chief
Justice Roberts, who assumed the office of Chief Justice of the
United States on September 29, 2005. The U.S. Supreme Court
has taken up questions concerning Article III standing repeatedly
during his tenure as Chief Justice. On a basic level, Article I1I
standing determines who can sue in federal court—a highly con-
sequential issue that can affect whether claims can be heard, the
remedies available, and (potentially) the ultimate outcome of the
case. During the Roberts Court, standing (and arguments over
whether Article III standing exists in specific cases) has made its
way into some of the most controversial cases over time.

On a basic level, standing is simply defined as “[a] party’s
right to make a legal claim or seek judicial enforcement of a duty
or right.” It has both constitutional and prudential requirements.
In general, to have standing in federal court a plaintiff must show:
(1) that the challenged conduct has caused the plaintiff an actual
injury, and (2) that the interest sought to be protected is within
the zone of interests meant to be regulated by the statutory or
constitutional guarantee in question.* In considering the meaning
of “standing,” the U.S. Supreme Court characterized Article III
standing in the following manner: “Have the appellants alleged
such a personal stake in the outcome of the controversy as to as-
sure that concrete adverseness which sharpens the presentation of
issues upon which the court so largely depends for illumination of
difficult constitutional questions? This is the gist of the question
of standing.” It has also been stated that “standing doctrines are
employed to refuse to determine the merits of a legal claim, on
the ground that even though the claim may be correct the litigant
advancing it is not properly situated to be entitled to its judicial
determination.”® Whether this statement (and its associated im-
plications) are correct can be debated. However, when consider-
ing standing, courts nevertheless focus on the party making the
claim—7ot the claim itself or the merits of the claim.”

Notably, “standing” is not an ancient legal maxim; rath-
er, it has more-recent roots. Specifically, the roots of standing have
been described in the following manner:

The word standing is rather recent in the basic judicial
vocabulary and does not appear to have been commonly
used until the middle of our own century. No authority
that I have found introduces the term with proper
explanations and apologies and announces that
henceforth standing should be used to describe who
may be heard by a judge. Nor was there any sudden
adoption by tacit consent. The word appears here and
there, spreading very gradually with no discernible
pattern. Judges and lawyers found themselves using the
term and did not ask why they did so or where it came
from.®

In any event, the concept of standing is widespread and an im-
portant issue in many cases. And, as discussed below, it has been
reconsidered in many cases during the Roberts Court. The next
section will consider the specific elements of Article I1I standing.

ITII. ELEMENTS OF ARTICLE III STANDING

Article III of the U.S. Constitution provides that fed-
eral courts have the “judicial Power” to resolve only “Cases” or
“Controversies.” To establish standing, “[t]he plaintiff must have
(1) suffered an injury in fact, (2) that is fairly traceable to the
challenged conduct of the defendant, and (3) that is likely to be
redressed by a favorable judicial decision.”’® The U.S. Supreme
Court has described this as an “irreducible constitutional mini-
mum,” which means that it is the absolute baseline requirement
for federal jurisdiction that cannot be lowered by Congtess or the
courts."! Thus, emphasizing its role and the importance in the
federal judicial system. Each element is considered in turn below.

First, the injury-in-fact requirement has been described

as  “the  ‘[flirst i
and foremost of  Article Il of the U.S.
standing’s  three

demener: 1o Constitution provides
considering  this that federal courts

element, the U.S. ” -
have the “judicial

Supreme Court has
repeatedly stressed n”
that Congress can- Powe'r to r$S°lVe
gnly Cases or
Controversies.

not circumvent
Article III by statu-
torily granting a
plaintiff the right
to sue when he or she would not otherwise possess standing under
Article II1.7 This point is consequential, as many of the Article
II standing cases discussed below involve private rights of action
created by Congress and statutory violations.

To establish an injury in fact, which is the first and fore-
most of the standing requirements, “a plaintiff must show that he
or she suffered ‘an invasion of a legally protected interest’ that is
‘concrete and particularized” and ‘actual or imminent, not con-
jectural or hypothetical.”'* For an injury to be “particularized,”
it “must affect the plaintiff in a personal and individual way.”” In
addition to being “particularized,” an injury in fact must also be
“concrete.” The U.S. Supreme Court explained the meaning of a
“concrete” injury, as follows:

A “concrete” injury must be “de facto”; that is, it must
actually exist. When we have used the adjective “con-
crete,” we have meant to convey the usual meaning
of the term— “veal,” and nor “abstract.” Concreteness,
therefore, is quite different from particularization....
“Concrete” is not, however, necessarily synonymous
with “tangible.” Although tangible injuries are perhaps
easier to recognize, we have confirmed in many of our
previous cases that intangible injuries can nevertheless
be concrete.... In determining whether an intangible
harm constitutes injury in fact, both history and the
judgment of Congress play important roles. Because the
doctrine of standing derives from the case-or-controversy
requirement, and because that requirement in turn is
grounded in historical practice, it is instructive to consider
whether an alleged intangible harm has a close relation-
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ship to a harm that has traditionally been regarded as
providing a basis for a lawsuit in English or American
courts.'®

This is notable because the U.S. Supreme Court stressed the role
of tradition in analyzing this element.

The second element requires that the claim be traceable
to the challenged conduct of the defendant."” This is an element
of causation. As described by the U.S. Supreme Court in one
opinion, “there must be causation—a fairly traceable connection
between the plaintiff’s injury and the complained-of conduct of
the defendant.”*® Likewise, the injury forming the basis of the
plaintiffs claim cannot result from the independent action of
some third party who is not before the court."”

The third and final element is redressability—i.e., a
likelihood that the requested relief will redress the alleged injury.?
In explaining how redressability should be considered, the U.S.
Supreme Court in Steel Co. v. Citizens for a Better Environment
distinguished a cognizable claim, as follows:

By the mere bringing of his suit, every plaintiff
demonstrates his belief that a favorable judgment will
make him happier. But although a suitor may derive
great comfortand joy from the fact that the United States
Treasury is not cheated, that a wrongdoer gets his just
deserts, or that the Nation’s laws are faithfully enforced,
that psychic satisfaction is not an acceptable Article I1I
remedy because it does not redress a cognizable Article
I injury. Relief that does not remedy the injury suffered
cannot bootstrap a plaintiff into federal court; that is the
very essence of the redressability requirement.**

In so doing, the U.S. Supreme Court underscored that a plaintiff
must have an actual injury that can actually be redressed in the
lawsuit.

In addition to the above three elements, relevant case
law is clear that “[t]he plaintiff 7usz establish standing at the time
suit is filed and cannot manufacture standing afterwards.”** Thus,
the beginning of the case is the time to determine whether stand-
ing exists. However, the Article IIT standing inquiry “remains
open to review at all stages of the litigation,” evening during an
ultimate appeal.? Stated another way, the controversy forming
the basis of standing must exist at all stages of the litigation but
cannot be manufactured later.?*

It is also worth noting that Article III standing can
neither be waived nor assumed.” Courts must also raise Article
III standing sua sponte, where necessary, before considering other
issues, including prudential standing issues.”® ” The same is true
for appellate court review. As explained by one court, “Merely
because a party appears in the district court proceedings does
not mean that the party automatically has standing to appeal
the judgment rendered by that court.” Rather, a plaintiff
must establish both constitutional and prudential standing
requirements.”’ In the next section of this article, we will consider
specific cases involving Article III standing that were decided
during the Roberts Court.
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IV. LEADING CASES DURING THE ROBERTS COURT

As is made clear by the prior sections, Article III standing
is important in our federal Constitutional system and is an
important part of limiting the role of federal courts in our federal
system.? It is also easy to see how the concrete and particularized
requirements have also led to disputes. This section will examine
several important cases concerning Article III standing issued by
the Roberts Court.

A. Spokeo

In Spokeo, Inc. v. Robins,* the courts considered standing
to bring a cause of action under the Fair Credit Reporting Act
(FCRA). The FCRA requires, among other things, that consumer
reporting agencies “follow reasonable procedures to assure
maximum possible accuracy of” consumer reports.®* It also
imposes civil liability for willful noncompliance on “[a]ny person
who willfully fails to comply with any requirement [of the Act]
with respect to any consumer.”*

Spokeo, Inc. (Spokeo) operates a “people search
engine,” which conducts a computerized search in a wide variety
of databases and provides information about the subject of the
search when someone inputs a persons name, phone number,
or email address.** Spokeo performed such a search on Thomas
Robins.* However, some of the information it gathered and then
disseminated was not correct.*® After learning of the inaccuracies,
Robins filed a complaint on his own behalf and on behalf of a class
of similarly situated individuals in the U.S. District Court for the
Central District of California, alleging that Spokeo had willfully
failed to comply with the FCRA.* The District Court dismissed
Robins’s complaint for lack of standing, and he appealed to the
U.S. Court of Appeals for the Ninth Circuit.®

The Ninth Circuit reversed the dismissal, concluding
that he “had alleged that Spokeo violated Ais statutory rights,
not just the statutory rights of other people, and, second,
that Robins’s personal interests in the handling of his credit
information are individualized rather than collective.”® Based on
these conclusions, the Ninth Circuit concluded that Robins had
adequately alleged an injury in fact.®* The case was appealed to the
U.S. Supreme Court.*!

The U.S. Supreme Court considered whether Robins
had standing to maintain an action in federal court against
Spokeo under the FCRA.** Ultimately, in a 6-2 majority opinion
authored by Justice Samuel Alito, the U.S. Supreme Court
determined that the Ninth Circuit’s analysis was incorrect and
vacated its decision, stating:

This analysis was incomplete. As we have explained in our
prior opinions, the injury-in-fact requirement requires
a plaintiff to allege an injury that is both “concrete and
particularized.” The Ninth Circuit’s analysis focused
on the second characteristic (particularity), but it
overlooked the first (concreteness). We therefore vacate
the decision below and remand for the Ninth Circuit to
consider both aspects of the injury-in-fact requirement.*

In explaining its rationale, the U.S. Supreme Court focused on
the distinction between “concreteness” and “particularization,”
which it stated “the Ninth Circuit failed to fully appreciate,” as
it failed to consider “whether the particular procedural violations
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alleged in this case entail a degree of risk sufficient to meet the
concreteness requirement.”* Accordingly, the judgment of the
Ninth Circuit was vacated, and the case was remanded.®

Notably, Justice Clarence Thomas wrote a separate
concurring opinion to explain how the injury-in-fact requirement
applies to different types of rights.“ As explained by Justice
Thomas: “Common-law courts more readily entertained suits
from private plaintiffs who alleged a violation of their own rights,
in contrast to private plaintiffs who asserted claims vindicating
public rights. Those limitations persist in modern standing
doctrine.” Accordingly, Congress cannot create a new private
right of action for the enforcement of a public right without the
plaintiff showing a concrete harm particular to him.*

Justice Ruth Bader Ginsburg wrote a dissent, which
was joined by Justice Sonia Sotomayor, that argued that because
Robins alleged particularized harm, it was therefore unnecessary
for him to meet a sperate particularity requirement.*’ Accordingly,
she would have affirmed the Ninth Circuit’s judgment.”

B. Thole

In 7holev. U.S. Bank N.A.,>' the courts considered Article
III standing for a class action lawsuit brought under the Employee
Retirement Income Security Act of 1974 (ERISA). James Thole
and others brought a class action lawsuit under ERISA against
U.S. Bank N.A. and others (collectively, U.S. Bank) over alleged
mismanagement of a defined benefit pension plan.> The U.S.
District Court for the District of Minnesota dismissed the case
because the plaintiffs lacked Article III standing.® The Eighth
Circuit affirmed the dismissal, and the U.S. Supreme Court
granted certiorari.”*

In a majority opinion authored by Justice Brett
Kavanaugh, who was joined by Chief Justice Roberts and Justices
Thomas, Alito, and Neil Gorsuch, the U.S. Supreme Court
affirmed the decision of the Eighth Circuit on ground that the
plaintiffs lacked Article III standing.” The U.S. Supreme Court
rejected four arguments put forth by Thole for standing: (1) that
an ERISA defined-benefit plan participant possesses an equitable
or property interest in the plan, meaning in essence that injuries to
the plan are by definition injuries to the plan participant; (2) that
they possess standing as representatives of the plan itself; (3) that
ERISA affords the Secretary of Labor, fiduciaries, beneficiaries,
and participants—including participants in a defined-benefit
plan—a general cause of action to sue for restoration of plan
losses and other equitable relief; and (4) that if defined-benefit
plan participants may not sue to target perceived fiduciary
misconduct, no one will meaningfully regulate plan fiduciaries.’
However, the U.S. Supreme Court concluded that none of Thole’s
theories support Article III standing.”

Ultimately, the U.S. Supreme Court summarized their
position, including that Thole would receive the same benefits
whether he wins or loses, as follows:

Courts sometimes make standing law more
complicated than it needs to be. There is no
ERISA exception to Article III. And under
ordinary Article III standing analysis, the
plaintiffs lack Article IIT standing for a simple,
commonsense reason: Ihey have received all
of their vested pension benefits so far, and they

are legally entitled to receive the same monthly
payments for the rest of their lives. Winning or
losing this suit would not change the plaintiffs
monthly pension benefits. The plaintiffs have
no concrete stake in this dispute and therefore
lack Article III standing.’®

Accordingly, the majority affirmed the judgment of the Eighth
Circuit.” In so doing, they focused on the basics of Article I1I
standing rather than specifics principles of ERISA.%

Justice Thomas, with whom Justice Gorsuch joined,
issued a separate concurring opinion.®' In general, Justice Thomas
opined that the U.S. Supreme Courts precedents unnecessarily
complicate issues by requiring analogies to trust law. Rather,
according to Justice Thomas: “There is thus no need to analogize
petitioners’ complaint to trust law actions, derivative actions,
qui tam actions, or anything else. We need only recognize that
the private rights that were allegedly violated do not belong to
petitioners under ERISA or any contract.”®

Finally, Justice Sotomayor, with whom Justices Ginsburg,
Stephen Breyer, and Elena Kagan joined, wrote a dissenting
opinion to state her opinion that the majority’s conclusion
conflicted with common sense and longstanding precedent.®
After writing a lengthy opinion, Justice Sotomayor concluded her
dissent by summarizing her criticism of the majority’s opinion,
as follows:

The Constitution, the common law, and the
Court’s cases confirm what common sense
tells us: People may protect their pensions.
“Courts,” the majority surmises, “sometimes
make standing law more complicated than
it needs to be.” Indeed. Only by overruling,
ignoring, or misstating centuries of law could
the Court hold that the Constitution requires
beneficiaries to watch idly as their supposed
fiduciaries misappropriate their pension funds.
I respectfully dissent.*

As is clear from this dissenting opinion, there was a sharp divide
among the Justices’ understanding of Article III standing with
both sides couching their arguments in terms of precedent and
authority.

C. Trump

In Trump v. New York the courts considered the
standing required to challenge President Donald Trump’s
memorandum regarding the 2020 census. Every ten years, the
United States “undertakes an ‘Enumeration’ of its population
‘in such Manner’ as Congress ‘shall by Law direct.””*® Congress
gives the Secretary of Commerce and the President “functions
to perform in the enumeration and apportionment process.”®
The President issued a memorandum to the Secretary regarding
the 2020 census, which declared a policy that excluded aliens
of unlawful immigrant status from the apportionment base.®®
To implement this policy “to the maximum extent feasible and
consistent with the discretion delegated to the executive branch,
the President ordered the Secretary, in preparing his § 141(b)
report, to provide information permitting the President, to the
extent practicable, to exercise the President’s discretion to carry
out the policy.”® The Secretary was directed to “include such
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information in addition to a tabulation of population according
to the criteria promulgated by the Census Bureau for counting
each State’s residents.””® A number of states, local governments,
organizations, and individuals challenged the President’s
memorandum in the U.S. District Court for the Southern
District of New York.”!

The District Court held that the plaintiffs had Article I1I
standing because the memorandum “was chilling aliens and their
families from responding to the census, thereby degrading the
quality of census data used to allocate federal funds and forcing
some plaintiffs to divert resources to combat the chilling effect.””?
The Government appealed, and the case percolated up to the U.S.
Supreme Court.”

The U.S. Supreme Court began its analysis by examining
Article III standing, stating that “an actual controversy must
exist not only at the time the complaint is filed, but through all
stages of the litigation.””* Notably, the plaintiffs conceded that
“any chilling effect from the memorandum dissipated upon
the conclusion of the census response period” and sought to
“substitute an alternative theory of a ‘legally cognizable injury’
premised on threatened impact of an unlawful apportionment
on congressional representation and federal funding.””” The
U.S. Supreme Court concluded that the case does not “present
a dispute ‘appropriately resolved through the judicial process.”””®
In reaching this conclusion, the majority examined two related
doctrines of justiciability, which originated in Article III’s case-
or-controversy requirement.”’ First, a plaintiff must demonstrate
that they have standing, “including ‘an injury that is concrete,
particularized, and imminent rather than conjectural or
hypothetical.”””® Second, the case must also be ripe, meaning
that it is not “dependent on ‘contingent future events that may
not occur as anticipated, or indeed may not occur at all.””” The
U.S. Supreme Court stated that the present case was filled with
“contingencies and speculation” that impede judicial review.®
The majority further stated that judicial resolution of this matter
was premature, pursuant to the standing and ripeness inquiries.®'
Ultimately, the U.S. Supreme Court concluded there was no
standing that had been shown, and the case was not yet ripe.®
Accordingly, it vacated the District Court’s decision and remanded
the case with instructions to dismiss for lack of jurisdiction.®

In a dissenting opinion authored by Justice Breyer, with
whom Justices Sotomayor and Kagan joined, he argued that
standing has been shown, that there is a justiciable controversy,
and that controversy is ripe for resolution.* The dissent argues
that the harm is “clear on the face of the policy.”® Essentially,
implementing the memorandum will lead to the “very
‘representational and funding injuries’ that the plaintiffs seek to
avoid.”®® As explained by Justice Breyer in his dissent:

The Government does not deny that, if carried out, the
policy will harm the plaintiffs. Nor does it deny that it
will implement that policy imminently (to the extent it
is able to do so). Under a straightforward application
of our precedents, the plaintiffs have standing to sue.
The question is ripe for resolution. And, in my view,
the plaintiffs should also prevail on the merits. The
plain meaning of the governing statutes, decades of
historical practice, and uniform interpretations from
all three branches of Government demonstrate that
aliens without lawful status cannot be excluded from
the decennial census solely on account of that status.
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The Governments effort to remove them from the
apportionment base is unlawful, and I believe this
Court should say so.”

D. Carney

In Carney v. Adams® the courts considered whether
a plaintiff had standing to appeal Delaware’s political balance
requirement. The Delaware Constitution contains a political
balance requirement that is applicable to membership on all five
courts: the Supreme Court of Delaware, the Chancery Court, the
Superior Court, the Family Court, and the Court of Common
Pleas.®” It requires that “no more than a bare majority of judges
on any of these courts ‘shall be of the same political party.””*° The
Court calls this the “bare majority” requirement.’! It also requires
that the remaining members of the Supreme Court of Delaware,
the Chancery Court, and the Superior Court, “shall be of the
other major political party.””® The Court calls this the “major
party” requirement.”® Ultimately, the five courts are subject to the
“bare majority” requirement while three of them are also subject
to the “major party” requirement.”

Plaintiff, a newly registered political independent, sued
Delaware’s governor in the U.S. District Court of the District of
Delaware. /d. He claimed that Delaware’s political balance

requirements
“violated his The U S Supreme
Court began its

First Amendment
right to freedom

of association O - b g
by making him Oplnlon y examlnlng
incligible -~ 0 standing, which

become a judge
unless he rejoined
a major political
party.”” The
District  Court
held that Plaintiff
had standing to
challenge the
“major party” and

requires an injury
in fact “that must
be ‘concrete and
particularized, as
well as ‘actual or

“bare majority”  jmminent.”
requirements.’®
The Third

Circuit affirmed in part and reversed in part but found that
Plaintiff had standing to challenge the “major party” requirement
but not the “bare majority” requirement because the “bare
majority” requirement “does not preclude independents from
eligibility for any vacancy.”” The Third Circuit held that the
“major party” requirement violates the First Amendment and
is “not severable from the ‘bare majority’ requirement.””® The
Third Circuit ultimately concluded that both requirements were
invalid.”” The U.S. Supreme Court granted certiorari and asked
the parties to address whether Plaintiff had demonstrated Article
III standing to bring this lawsuit.'®

The U.S. Supreme Court began its opinion by examining
standing, which requires an injury in fact “that must be ‘concrete
and particularized, as well as ‘actual or imminent.”!” The injury
in fact cannot be “conjectural or hypothetical.”'** Furthermore,
there is no standing when a “grievance ... amounts to nothing
more than an abstract and generalized harm to a citizen’s interest
in the proper application of the law.”' The U.S. Supreme Court
concluded that Plaintiff suffered a “generalized grievance.”'** He
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argued that the “major party” requirement prevents him from
having “his judicial application considered for three of Delaware’s
courts.”!” The U.S. Supreme Court noted that, to prove this kind
of harm, Plaintiff must at least show that “he is likely to apply to
become a judge in the reasonably foreseeable future if Delaware
did not bar him because of political affiliation.” Yet, Plaintiff
can only show this if he is “able and ready” to apply for a judicial
vacancy in the imminent future.!” Plaintiff ultimately failed to
show that he was “able and ready” to apply for a judgeship.'®
“Consequently, he has failed to show that ‘personal,” ‘concrete,’
and ‘imminent injury upon which our standing precedents
insist.”*?” Accordingly, the U.S. Supreme Court reversed and
remanded the matter to the Third Circuit with instruction to
dismiss the case.'!?

Justice Sotomayor agreed that the plaindff failed
to demonstrate Article III standing, but she wrote a separate
concurring opinion to note the need for separate constitutional
analysis for “major party” requirement and the “bare majority”
requirement and to claim that they are severable from one
another.'!

E. TransUnion

In TransUnion LLC v. Ramirez,''? the courts considered
whether a plaintiff was concretely harmed by the defendant’s
statutory violation under the FCRA for purposes of Article
II standing. TransUnion, LLC (TransUnion) is a large
credit reporting agency, which compiles both personal and
financial information to create consumer reports on individual
consumers.'"? TransUnion then sells the compiled reports to other
entities—like banks, landlords, and car dealerships—who use
them to evaluate creditworthiness.!'* TransUnion introduced an
add-on product called OFAC Name Screen Alert, which helped
businesses avoid transacting business with individuals on the U.S.
Treasury Department’s Office of Foreign Assets Control (OFAC)
list."” The OFAC list consists of terrorists, drug traffickers, and
other serious criminals, and it is usually unlawful to transact
business with anyone on the list.!'®

For businesses who opted into the OFAC Name Screen
Alert, TransUnion would conduct its ordinary credit check of the
consumer but then it would use third-party software to compare
the consumer’s name against the OFAC list.'” When the first and
last name matched a name on the OFAC list, TransUnion would
place an alert on the credit report indicating that the consumer’s
name was a “potential match” to a name on the OFAC list.""®
TransUnion only used first and last names when screening names
on the OFAC list, which resulted in many false positives.'"
As would ultimately be stated by the U.S. Supreme Court:
“Thousands of law-abiding Americans happen to share a first and
last name with one of the terrorists, drug traffickers, or serious
criminals on OFAC’s list of specially designated nationals.”'*°

Sergio Ramirez sought to buy a car on February 27,
2011, at a Nissan dealership in Dublin, California.’! A credit
check by the dealership with TransUnion included an alert that
stated the “input name matches name on the OFAC database.”'*
Nissan refused to sell him a car, since “his name was on a
‘terrorist list.””'?* Ramirez’s wife purchased the car in her name.'*

TransUnion eventually removed the OFAC alert from his credit
file.'*

In 2012, Ramirez sued TransUnion in the U.S. District

Court for the Northern District of California for three violations
of the FCRA, alleging TransUnion (1) failed to follow reasonable
procedures to ensure accuracy of information in his credit file;
(2) failed to provide him with all the information in his credit
file upon request;'* and (3) violated its obligation to provide
him with a summary of his rights with each written disclosure.'?”
Ramirez sought statutory and punitive damages for the above
violations.'*® He also sought to certify a class of all people in the
United States to whom TransUnion sent a mailing during the
period from January 1, 2011, to July 26, 2011, that was similar in
form to the second mailing that Ramirez received.'? TransUnion
opposed certification; however, the District Court certified the
class.’?® Before trial, the parties stipulated that the class contained
8,185 members, but that only 1,853 members of the class had
their credit reports disseminated to potential creditors between
January 1, 2011 to July 26, 2011."%" The District Court ruled that
all 8,185 class members had Article III standing.'?

At trial, Ramirez testified about his experience at the
Nissan dealership, but he did not present evidence about the
experiences of other members of the class.'* The jury returned a
verdict for the plaintiffs and awarded each class member $984.22
in statutory damages and $6,353.08 in punitive damages.'**
TransUnion appealed to the U.S. Court of Appeals for the Ninth

Circuit.'”

In relevant part, the Ninth Circuit held that all class
members had Article III standing to recover damages for all
three claims alleged.'** However, it reduced the punitive damages
awarded to each class member.'”” One of the Ninth Circuit judges,
Judge Mary Margaret McKeown, dissented because she argued
only class members whose reports were disseminated to third
parties had Article III standing.’®® “In her view, the remaining
6,332 class members did not suffer a concrete injury sufficient
for standing. As to the two claims related to the mailings, Judge
McKeown would have held that none of the 8,185 class members
other than the named plaintiff Ramirez had standing as to those
claims.”"®* TransUnion appealed to the U.S. Supreme Court.'*

The U.S. Supreme Court granted certiorari to consider
whether the 8,185 class members have Article III standing as to
their three claims.!" In a majority opinion authored by Justice
Kavanaugh and joined by Chief Justice Roberts and Justices Alito,
Gorsuch, and Barrett, the majority reversed the decision of the
Ninth Circuit and remanded the case for the Ninth Circuit to
reconsider the class certification.' In reaching this decision,
the U.S. Supreme Court first examined the requirements of
Article III standing.'®® As explained by the U.S. Supreme Court,
“to establish standing, a plaintiff must show (i) that he suffered
an injury in fact that is concrete, particularized, and actual or
imminent; (ii) that the injury was likely caused by the defendant;
and (iii) that the injury would likely be redressed by judicial
relief.”! “If ‘the plaintiff does not claim to have suffered an
injury that the defendant caused and the court can remedy, there
is no case or controversy for the federal court to resolve.”'®
Moreover, “Requiring a plaintiff to demonstrate a concrete and
particularized injury caused by the defendant and redressable by
the court ensures that federal courts decide only ‘the rights of
individuals,” and that federal courts exercise ‘their proper function
in a limited and separated government.””'4

In considering what makes a harm concrete for the
purposes of Article III, the majority explained history and
tradition serve as a “meaningful guide” to the types of cases that
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satisfy the Constitution’s standing requirements.'*” Moreover, the

U.S. Supreme Court explained:

[Clertain harms readily qualify as concrete injuries under
Article III. The most obvious are traditional tangible
harms, such as physical harms and monetary harms. If a
defendant has caused physical or monetary injury to the
plaintiff, the plaintiff has suffered a concrete injury in
fact under Article III.... Various intangible harms can
also be concrete. Chief among them are injuries with a
close relationship to harms traditionally recognized as
providing a basis for lawsuits in American courts. Those
include, for example, reputational harms, disclosure
of private information, and intrusion upon seclusion.
And those traditional harms may also include harms
specified by the Constitution itself.'*

Ultimately, the U.S. Supreme Court held that only the
1,853 individuals who had their credit reports provided to third
parties had standing. In explaining its rationale, the U.S. Supreme
Court explained: “Under longstanding American law, a person
is injured when a defamatory statement ‘that would subject
him to hatred, contempt, or ridicule’ is published to a third
party.”'® Here, TransUnion provided third parties with credit
reports containing OFAC alerts that labeled the class members
as potential terrorists, drug traffickers, or serious criminals.'®
Based on this label, “[t]he 1,853 class members therefore suffered
a harm with a ‘close relationship’ to the harm associated with
the tort of defamation.”! “We have no trouble concluding that
the 1,853 class members suffered a concrete harm that qualifies
as an injury in fact.”"* On the other hand, the U.S. Supreme
Court concluded that “[t]he mere presence of an inaccuracy in an
internal credit file, if it is not disclosed to a third party, causes no
concrete harm.”"® Accordingly, the U.S. Supreme Court reversed
and remanded the case.'*

Justice Thomas, who was joined by Justices Breyer,
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Sotomayor, and Kagan, authored a dissenting
opinion that argued injury in law to a private
right (such as trespass on land) has historically
been suflicient to establish “injury in fact” for
standing purposes.’®® For those claims, courts
have not required any showing of actual
damage.” In contrast, “where an individual
sued based on the violation of a duty owed
broadly to the whole community, such as the
overgrazing of public lands, courts required
‘notonly injuria [legal injury] but also damnum
[damage].””"” Stated another way, in Justice
Thomas’s view, any violation of an individual
right created by Congress gives rise to Article
III standing.'® According to the dissent,
each class member in this case demonstrated
violation of their private rights." Moreover,
the dissent took issue with the majority’s focus
on concrete harm, stating:

Rejecting this history [concerning the
Congress’s actions in creating the FCRA],
the majority holds that the mere violation
of a personal legal right is not—and never
can be—an injury sufficient to establish
standing. What matters for the Court is
only that the injury in fact be concrete.
No concrete harm, no standing. That may
be a pithy catchphrase, but it is worth pausing to
ask why “concrete” injury in fact should be the sole
inquiry. After all, it was not until 1970—180 years
after the ratification of Article III—that this Court
even introduced the injury in fact (as opposed to injury
in law) concept of standing.'®

Finally, the dissent argued that many people (including Congress,
the President, the jury, the District Court, and the Ninth Circuit)
all “think that a person is harmed when he requests and is sent an
incomplete credit report, or is sent a suspicious notice informing him
that he may be a designated drug trafficker or terrorist, or is 7ot sent
anything informing him of how to remove this inaccurate red flag.”'®!

Justice Kagan, who was joined by Justices Breyer and
Sotomayor, drafted her own dissenting opinion to express her
disagreement in one part from Justice Thomas’s dissent.'®? First,
Justice Kagan stated that Justice Thomas’s view is that any violation
of an individual right created by Congress gives rise to Article III
standing.'® However, in her view, she explained:

Article III requires for concreteness only a “real harm”
(that is, a harm that “actually exist[s]”) or a “risk of
real harm.” And as today’s decision definitively proves,
Congress is better suited than courts to determine when
something causes a harm or risk of harm in the real
world. For that reason, courts should give deference to
those congressional judgments.'*

Accordingly, Justice Kagan joined Justice Thomas’s dissent but
qualified that one point regarding deference to Congress.

F. Whole Woman’s Health

In Whole Womans Health v. Jackson,'® the court
considered standing to bring a claim under the Texas Heartbeat
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Act. In 2021, Texas passed the Texas Heartbeat Act, also known as
S.B. 8, which “prohibits physicians from ‘knowingly performing
or inducing an abortion on a pregnant woman if the physician
detected a fetal heartbeat for the unborn child” unless a medical
emergency prevents compliance.”' The Act is enforced through
private civil actions “culminating in injunctions and statutory
damages awards against those who perform or assist prohibited
abortions.”'¢” After its adoption, a number of abortion providers
set out to test its constitutionality.'®® Some providers filed a pre-
enforcement action in federal court, alleging that the Act violates
the Constitution and sought an injunction disallowing certain
defendants from taking action to enforce the statute.'®® A private
defendant moved to dismiss the case, alleging lack of standing.'”°
The U.S. District Court for the Western District of Texas denied
his motion, but he filed an interlocutory appeal to the U.S. Court
of Appeals for the Fifth Circuit."”" The U.S. Supreme Court
granted certiorari before judgment in this case to determine
whether, under our precedents, certain abortion providers can
pursue a pre-enforcement challenge to a recently enacted Texas
statute.'”?

‘The private defendant argued that the petitioners do not
have standing to sue him because “he possesses no intention to
file an S.B. 8 suit against them.”"” In so doing, he provided sworn
= . . declarations
[O]ne thing this icresting
. as  such.
Court may never do is The  US.
disregard the traditional *uprcme
-~ — p—— ourt found
limits on the jurisdiction  th on the
of federal courts just to Eﬁi‘ﬁ;ﬁi before
see a favored result win  petitioners
are  unable
the da)’. to  establish
“personal
injury fairly traceable to [the private defendants] allegedly
unlawful conduct.”'”” The court summarized that “[e]very
Member of the court accepts that the only named private-
individual defendant...should be dismissed.”'”® In summarizing
the U.S. Supreme Court’s decision and stressing the importance
of standing, the majority opinion stated: “[O]ne thing this Court
may never do is disregard the traditional limits on the jurisdiction
of federal courts just to see a favored result win the day. At the end
of that road is a world in which [t]he division of power’ among
the branches of Government ‘could exist no longer, and the
other departments would be swallowed up by the judiciary.”'””
Accordingly, the District Court’s decision was affirmed in part
and reversed in part, and the case was remanded for further
proceedings.'”8

There were multiple concurrences in part issued by
members of the U.S. Supreme Court. Relevant here was Justice
Thomas’s opinion concurring in part and dissenting in part.'”
Therein, Justice Thomas explained that he would hold that the
petitioners do not have Article III standing because “abortion
providers lack standing to assert the putative constitutional rights
of their potential clients.”'® Furthermore, he did not think that
the petitioners have not shown “injury or redressability for many
of the same reasons they cannot satisfy Ex Parte Young"' As to
injury, Justice Thomas stated that petitioners have not shown
that there is a likelihood of enforcement by any respondent, nor
that such enforcement is “certainly impending.”'* Finally, Justice
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Thomas stated that the petitioners seek a declaration that the law
is unlawful, even though no respondent can or will enforce it.'®
Accordingly, this amounts to an impermissible advisory opinion,
which does not meet the requirements of redressability.'84

G. Uzuegbunam

In Uzuegbunam v. Preczewski,'® the court considered
redressability in the context of free speech claims. In 2016,
Chike Uzuegbunam engaged in conversation with students and
handed out religious literature at a public college in which he
was enrolled."® Uzuegbunam was informed by a campus police
officer that campus policy prohibited the distribution of religious
materials in that area, and he was advised to stop.'”” Uzuegbunam
complied, then visited the college’s Director of the Office of
Student integrity to learn more about the campus policy.'®
This Director was “directly responsible for promulgating and
enforcing the policy.”"® Plaintiff asked the Director if he could
speak about his religion if he ceased distributing materials, but the
Director declined and explained that Plaintiff could speak about
his religion or distribute materials in only the two designated
“free speech expression areas,” with the required permit. Plaintiff
applied for and received the required permit, and after doing so,
proceeded to speak on campus.’® Plaintiff was again told to stop
by a campus police officer because there had been complaints
about his speech.”! According to campus policy, it is prohibited
to use the free speech zone to say “anything that ‘disturbs the
peace and/or comfort of person(s).”**? Plaintiff was told that he
would face disciplinary action if he continued, so he complied.
Both Plaintiff and another student who shares his faith elected
not to speak about religion.'?

Plaindiff and the other student sued various college
officials in charge of enforcing the campuss speech policies,
arguing that they were violating the First Amendment.”* After
the campus abandoned the challenged policies, injunctive relief
was no longer available to the students, though they argued
that their case was “still live” because they also sought nominal
damages.!” The case was dismissed by the District Court, holding
that their claim for nominal damages was not sufficient by itself
to establish standing.’”® The Eleventh Circuit Affirmed, and the
U.S. Supreme Court granted certiorari to determine whether “a
plaintiff who sues over a completed injury and establishes the first
two elements of standing...can establish the third by requesting
only nominal damages.”"”’

The Court stated that there is no dispute that Plaintiff
established the first two elements to satisfy Article III standing:
(1) an injury in fact (2) that is fairly traceable to the challenged
conduct.” The question before the U.S. Supreme Court is
whether nominal damages “can redress the constitutional
violation that [Plaintiff] alleges occurred when campus officials
enforced the speech policies against him.”'

The Court first looked to the type of relief awarded at
common law, examining the actions of early and later courts.*®
The Court ultimately concluded that a request for nominal
damages “satisfies the redressability element of standing where a
plaintiff’s claim is based on a completed violation of a legal right”
because such damages were available at common law in similar
circumstances.”"!

Chief Justice Roberts dissented, stating that anything
learned from the common law must be “tempered by differences
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in constitutional design.”*** The dissent continued that, in
order to satisfy Article III, “redress must alleviate the plaintiffs
alleged injury in some way, either by compensating the plaintiff
for a past loss or by preventing an ongoing future harm.”?%
The dissent stated that “[n]Jominal damages do not serve these
ends where a plaintiff alleges only a completed violation of his
rights.”?** Ultimately, the dissent stated that nominal damages
cannot “preserve a live controversy where a case is otherwise
moot.”?%

H. Students for Fair Admission

In Students for Fair Admission, Inc. v. President and
Fellows of Harvard College,*® the courts considered nonprofit
organizational Article III standing when challenging race-based
admissions. Harvard College (Harvard) has a selective application
process that involves taking into account the race of applicants.?””
Similarly, the University of North Carolina (UNC) has a highly
selective admissions process, which also takes race and ethnicity
into account as a factor.?® Students for Fair Admissions (SFFA),
a nonprofit with the purpose of “defend[ing] human and civil
rights secured by law, including the rights of individuals to equal
protection under the law, filed lawsuits against Harvard and
UNGC, alleging that their race-based admissions programs violated
Title VII of the Civil Rights Act of 1964 and the Equal Protection

Clause of the Fourteenth Amendment.?”

In the Harvard case, the District Court concluded that
the admissions program was aligned with their precedents with
regards to the use of race in college admissions, and the First
Circuit affirmed.?"® Additionally, in the UNC case, the District
Court concluded that the admissions program was permissible
under the Equal Protection Clause.?!" The U.S. Supreme Court
granted certiorari in the Harvard case and certiorari before
judgment in the UNC case.?!?

The U.S. Supreme Court rejected UNC’s argument
that SFFA lacks standing to bring its claims because “it is not
a ‘genuine’ membership organization.”*"* The Court goes on to
describe the limitations of Article IIT of the Constitution, what is
required to state a case or controversy under Article IIT, and what
that, in turn, requires.

In cases where Plaintiff is an organization, Article III’s
standing requirements can be satisfied in two ways.*® First, “the
organization can claim that it suffered an injury in its own right
or, alternatively, it can assert ‘standing solely as the representatives
of its members.””*'® The second approach is referred to as
“representational or organizational standing.”*"” In order to
invoke it, an organization must prove that “(a) its members would
otherwise have standing to sue in their own right; (b) the interests
it seeks to protect are germane to the organization’s purpose; and
(c) neither the claim asserted nor the relief requested requires the
participation of individual members in the lawsuit.”*'®

Respondents did not contend that SFFA did not satisfy
the aforementioned three-part test, nor did the U.S. Supreme
Court.*” Instead, they are argued that they were not a “genuine
‘membership organization” when it filed suit, and for that reason,
“it could not invoke the doctrine of organizational standing in
the first place.”*® The Hunt decision, according to Respondents,
demonstrated that “groups qualify as genuine membership
organizations only if they are controlled and funded by their
members.”**! They argued that, because SFFA’s members did not
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do either of those things, SFFA could not represent its members
for purposes of Article III standing.?*

The Court concluded that the membership analysis
provided for in Hunr was not applicable to these cases and
distinguished the present cases from Hunt because “SFFA
is indisputably a voluntary membership organization with
identifiable members — it is not, as in Hunt, a state agency that
concededly has no members.”*? The Article III obligations were
satisfied because SFFA complied with the standing requirements
demanded of organizational plaintiffs in Hunt.?*

1. Biden

In Biden v. Nebraska,”” the court considered Article IT1
standing in the context of President Joe Biden’s loan forgiveness
program. The Higher Education Act of 1965 (Education Act) was
enacted for the purpose of increasing educational opportunities
and “assist[ing] in making available the benefits of postsecondary
education to eligible students in institutions of higher
education.”®?® Title IV of the Act restructured federal financial
aid mechanisms and established three types of federal student
loans, specifically: Direct Loans, Perkins Loans, and Federal
Family Education Loans.?”” In addition to specifying the terms
and conditions attached to the loans, the Education Act also
authorizes the Secretary to cancel or reduce loans, “but only in
certain limited circumstances and to a particular extent.”?*

One week after the President declared COVID-19
pandemic a national emergency on March 13, 2020, then-
Secretary of Education Betsy DeVos announced that she would be
suspending loan repayments and interest accrual for all federally
held student loans.*” A week after that, Congress enacted the
Coronavirus Aid, Relief, and Economic Security Act, which
required the Secretary to “extend the suspensions through the end
of September 2020.7%° Before the expiration of that extension,
the President directed the Secretary to “effectuate appropriate
waivers of and modifications to” the Education Act, in light of the
national emergency, to keep such suspensions alive through the
end of the year.”' Months after that, the Secretary extended the
suspensions further, “broaden[ing] eligibility for federal financial
assistance, and waiv[ing] certain administrative requirements.”**

In August 2022, weeks before President Biden
announced that the pandemic was over, the Department of
Education announced that it “was once again issuing ‘waivers and
modifications’” under the Act—this time to reduce and eliminate
student debts directly.”? The Office of General Counsel issued
a memorandum which determined that the HEROES Act
“grants the Secretary authority that could be used to effectuate a
program of targeted loan cancellation directed at addressing the
financial harms of the COVID-19 pandemic.”?* Accordingly, the
Secretary issued his proposal to cancel student debt under the act,
and, months later, published the required notice of his waivers
and modifications in the Federal Register.”

As a result, six states moved for a preliminary injunction,
arguing that the plan exceeded the Secretary’s statutory
authority.”® The District Court held, however, that the states had
no standing to challenge the plan, and the suit was dismissed.?”
After the states appealed, the Eighth Circuit issued a nationwide
preliminary injunction pending resolution of the appeal.®® The
Court “concluded that Missouri likely had standing through
the Missouri Higher Education Loan Authority (MOHELA or



Authority), a public corporation that holds and services student
loans.”*® Additionally, it concluded that the “state’s challenge
raised ‘substantial’ questions on the merits and that the equities
favored maintaining the status quo pending further review.”*

In addressing whether the States had standing to
challenge the legality of the Secretary’s Program, the U.S.
Supreme Court reviewed Article III of the Constitution and its
requirements.””! The Court concluded that the Secretary’s plan
harms MOHELA, and accordingly, directly injures Missouri —
which confers standing on that State.*”? In further explaining the
majority’s rationale, the U.S. Supreme Court explained:

By law and function, MOHELA is an instrumentality
of Missouri: It was created by the State to further a
public purpose, is governed by state officials and state
appointees, reports to the State, and may be dissolved
by the State. The Secretary’s plan will cut MOHELA’s
revenues, impairing its efforts to aid Missouri college
students. This acknowledged harm to MOHELA in the
performance of its public function is necessarily a direct
injury to Missouri itself.... The Secretary’s plan harms
MOHELA in the performance of its public function
and so directly harms the State that created and controls
MOHELA. Missouri thus has suffered an injury in fact
sufficient to give it standing to challenge the Secretary’s
plan. With Article III satisfied, we turn to the merits.2®*

Accordingly, the U.S. Supreme Court determined that Article IIT

standing was satisfied.***

On the other hand, Justice Kagan authored a dissent,
which was joined by Justices Sotomayor and Ketanji Brown
Jackson.?” In relevant part, Justice Kagan argued that the U.S.
Supreme Court’s first overreach in this case was the fact that they
decided it at all, as she argues Article III standing was absent.?*
According to Justice Kagan, the six states have no personal stake
in the loan forgiveness plan—i.e., “[t]hey are classic ideological
plaintiffs.”*”” She then argues that Missouri and MOHELA are
two different legal entities, so there should not be standing for
Missouri to bring the case.?®® According to Justice Kagan, “The
majority’s opinion begins by distorting standing doctrine to create
a case fit for judicial resolution.”* Accordingly, she dissents.”*

J. Department of Education

In the Department of Education v. Brown,”' the court
considered Article III standing in the context of President Biden’s
loan forgiveness program. In August 2022, “the Secretary of
Education announced a large-scale student-loan forgiveness
program” in which he pledged to “discharge hundreds of billions
of dollars in student-loan debt owed by millions of borrowers.”?*
The relief available to a borrower depended on various criteria,
which included their income and the type of loan they hold.**
Respondents, two brothers who did not qualify for the maximum
relief available under the Plan, sued to enjoin the Plan.”** They
argued that the Department of Education “promulgated the Plan
without following mandatory procedures known as (1) negotiated
rulemaking and (2) notice and comment.”* The District Court
held for the Respondents, and the U.S. Supreme Court granted
certiorari before judgment in order to consider this case alongside
Biden v. Nebraska.*>

The U.S. Supreme Court began by describing Biden v.

Nebraska.* It then described how the plaintiffs objected to certain
elements of the Plan, including the Plan’s “limitation to federally
held loans” and to “the additional relief it doles out based on
prior Pell Grants, with no regard for current income.”®® The U.S.
Supreme Court noted, however, that since the Department “did
not engage in negotiated rulemaking or notice and comment...
[the plaintiffs] had no formal opportunity to voice their views on
the Plan prior to its adoption.”’

The U.S. Supreme Court concluded that they, ultimately,
“do not address [the plaintiffs’] argument that the Department
failed to observe proper procedures in promulgating the Plan”
as they have an “obligation to assure” themselves of litigants
standing under Article III before turning to the merits of a case.*®
The U.S. Supreme concluded that the plaintiffs failed to establish
that any injury they suffer from “not having their loans forgiven
is fairly traceable to the Plan.” For that reason, a unanimous court

held that the plaintiffs lacked Article III standing.*®!
K. Acheson Hotels

In Acheson Hotels, LLC v. Laufer,*** the court considering
Article IIT standing in the context of an Americans with
Disabilities Act (ADA) tester case. Deborah Laufer, who used a
wheelchair, was a public accommodations tester who had sued
hundreds of hotels for alleged violations of the ADA.** As stated
by the U.S. Supreme Court, “As the sheer number of lawsuits
suggests, she does not focus her efforts on hotels where she has
any thought of staying, much less booking a room. Instead,
Laufer systematically searches the web to find hotels that fail to
provide accessibility information and sues to force compliance
with the [ADA].”** “Ordinarily, the hotels settle her claims and
pay her attorney’s fees. But some have resisted, arguing that Laufer
is not injured by the absence of information about rooms she
has no plans to reserve.” This matter was one such case where
standing was challenged. Through bringing so many cases, Laufer
singlehandedly created a circuit split, as the Second, Fifth, and
Tenth Circuits held she lacked standing, but the First, Fourth,
and Eleventh Circuits have held that she has standing to bring
her claims.?®®

Laufer brought a lawsuit against Acheson Hotels, LLC
(Acheson) for its alleged failure to state whether the hotel had
rooms accessible to individuals with disabilities, in violation of
the ADA.? In relevant part, the ADA required places of public
lodging to make information about their accessibility available
on any reservation portal to those with disabilities.?*® After the
U.S. Supreme Court granted certiorari in this case, the U.S.
District Court for the District of Maryland suspended Laufer’s
counsel from practicing law for defrauding hotels by lying in fee
petitions and during settlement negotiations.* Laufer voluntarily
dismissed her suit with prejudice and then filed a suggestion of
mootness with the U.S. Supreme Court.?”® The U.S. Supreme
Court held off addressing mootness until after oral argument. In
an opinion authored by Justice Barrett, the U.S. Supreme Court
held that the case was moot.””!

In considering standing and mootness, the U.S. Supreme
Court explained the importance of this case, as follows:

Acheson ... stresses that the difficult standing issue is
the reason we took this case. Though Laufers case is
dead, the circuit split is very much alive. This Court has
received briefs and heard oral argument. For efficiency’s
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sake, Acheson insists that we should settle the issue
now rather than repeating the work later. Moreover,
Acheson warns that if we dismiss this case for mootness,
the standing issue might not come back anytime soon.
While Laufer has disavowed the intention to file any
more ADA tester suits, others will file in the circuits
that sided with her, and hotels will settle, regarding it
as pointless to challenge circuit precedent in this Court.
Why would any hotel take a case this far, Acheson asks,
if the respondent can evade our review by abandoning a
claim rather than risking a loss?

We are sensitive to Acheson’s concern about litigants
manipulating the jurisdiction of this Court. We are
not convinced, however, that Laufer abandoned her
case in an effort to evade our review. She voluntarily
dismissed her pending ADA cases after a lower court
sanctioned her lawyer. She represented to this Court
that she will not file any others. Laufer’s case against
Acheson is moot, and we dismiss it on that ground.
We emphasize, however, that we might exercise our
discretion differently in a future case.?”?

Accordingly, the U.S. Supreme Court vacated the matter and
remanded the case the First Circuit with instructions to dismiss
the case moot.?”?

Justice Thomas issued a separate opinion concurring in
judgment but explaining that Laufer lacks standing and that he
would not dismiss the case as moot.”* First, he begins his opinion
by explaining the role and history of the ADA.?”> Moreover, he
explains that the Department of Justice promulgated a regulation,
known as the Reservation Rule, which requires hotels to “[i]dentify
and describe accessible features ... in enough detail to reasonably
permit individuals with disabilities to assess independently
whether a given hotel or guest room meets his or her accessibility
needs.””® According to Justice Thomas:

Laufer lacks standing because her claim does nor assert a
violation of a right under the ADA, much less a violation
of her rights. Her claim alleges that Acheson Hotels
violated the ADA by failing to include on its website
the accessibility information that the Reservation Rule
requires. Yet, the ADA provides that “[n]o individual
shall be discriminated against on the basis of disability
in the full and equal enjoyment of the ... services ... of
any place of public accommodation.” In other words,
the ADA prohibits only discrimination based on
disability—it does not create a right to information....
In contrast to the ADA, the Fair Housing Act explicitly
prohibits “represent[ing] to any person because of race
... that any dwelling is not available forinspection, sale,
or rental when such dwelling is in fact so available.”
Accordingly, when [an apartment rental company]
told a black tester that no apartments were available
but told a white tester that it had vacancies, the Court
found that the black tester had standing to sue. The
Court explained that the statute created “a legal right
to truthful information about available housing.” The
black tester had been personally denied that truthful
information, so she had standing to bring her claim....
Laufer points to the Reservation Rule, alleging that it
creates an entitlement to accessibility information. But
even assuming a regulation could—and did— create
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such a right, Laufer asserts no violation of her own
rights with regard to that information. Laufer does not
even harbor “some day’ intentions” of traveling to Maine
to visit the Coast Village Inn. Her lack of intent to visit
the hotel or even book a hotel room elsewhere in Maine
eviscerates any connection to her purported legal interest in

the accessibility information required by the Reservation
Rule?”

Justice Jackson also wrote a concurring opinion, which agreed
with the majority that the case was moot, but she wrote separately
to express her disagreement with the majority opinion that directs
the First Circuit to vacate its prior opinion.?”® Specifically, Justice
Jackson argued that this case should be resolved on mootness but
that “the Court goes further.”*”” According to her, “In my view,
when mootness ends an appeal, the question of what to do with
the lower court’s judgment, if anything, raises a separate issue that
must be addressed separately.”**°

L. Alliance for Hippocratic Medicine

In Food & Drug Administration v. Alliance for Hippocratic
Medicine,®" the U.S. Supreme Court issued a unanimous opinion
authored by Justice Kavanaugh that turned on the limits of Article
I standing. The Alliance for Hippocratic Medicine and affiliated
physicians challenged the FDA’s decisionsin 2016 and 2021 to relax
regulatory restrictions on mifepristone, arguing that those actions
increased the likelihood that physicians opposed to abortion would
encounter patients experiencing complications from the drug or
would otherwise be forced to act against their conscience.”®* The
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court’s order.”® Ultimately, the Fifth Circuit affirmed the district
court in part and vacated its decision in part.?*® In relevant part
the Fifth Circuit concluded that the individual doctors and the
pro-life medical associations had standing.?®” Ultimately, the case
percolated up to the U.S. Supreme Court.”

standing.

The threshold question considered by the U.S. Supreme
Court is whether the plaintiffs had standing to sue under Article
III of the Constitution.”® However, the U.S. Supreme Court
rejected the plaintiffs’ claims of standing.”” Justice Kavanaugh
emphasized in the Court’s opinion that the plaintiffs neither
prescribe nor use mifepristone, and thus FDA’s regulatory changes
did not regulate or compel them in any way.”! As explained,
“Under Article I1I of the Constitution, a plaintiff ’s desire to make
adrug less available for others does not establish standing to sue.”*?
According to the majority, “conscience injury” can constitute a
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concrete injury in fact for purposes of Article I1I; however, federal
statutes already shield medical professionals from being forced
to participate in abortion-related procedures, severing any causal
link between the FDA’s actions and the alleged injury.*”® Likewise,
the asserted increase in the likelihood of treating patients with
complications was deemed too speculative and attenuated to
constitute a concrete, particularized injury.**They also summarily
rejected the doctors suing in a representative capacity to vindicate
their patients’ injuries or potential future injuries because “[t]he
third-party standing doctrine does not allow doctors to shochorn
themselves into Article IIT standing simply by showing that their
patients have suffered injuries or may suffer future injuries.”*”

The Court also foreclosed the medical association’s
reliance on associational standing because, “[l]ike an individual,
an organization may not establish standing simply based on the
‘intensity of the litigant’s interest’ or because of strong opposition
to the governments conduct.””® Stated another way, “[a]n
organization cannot manufacture its own standing” by simply
expending money, as that “would mean that all the organizations
in America would have standing to challenge almost every federal
policy they dislike, provided they spend a single dollar opposing
those policies.”” On the other hand, the majority opinion
contrasted simple advocacy with instances where standing was
found when actions “directly affected” and interfered with an
organization’s “core business activities.”*

In concluding that the plaintiffs lacked Article III
standing, the U.S. Supreme Court reaffirmed the principle that
standing doctrine is not a mere technicality but a structural
limit rooted in the separation of powers.””” As Justice Kavanaugh
wrote in the Courts unanimous opinion, “The plaintiffs have
sincere legal, moral, ideological, and policy objections to elective
abortion and to FDA’s relaxed regulation of mifepristone. But
under Article IIT of the Constitution, those kinds of objections
alone do not establish a justiciable case or controversy in federal
court.”” Accordingly, the U.S. Supreme Court reversed and
remanded the case.’"!

Although Justice Thomas joined the Court’s opinion in
full because it followed prior precedent, he nevertheless authored a
separate concurring opinion to stress the issues with associational
standing.’” As explained in his concurrence, Justice Thomas does
not believe that association standing can be reconciled with the
doctrine component of Article I11.3% Although not challenged by
cither party, he suggests that “In an appropriate case, however,
the Court should address whether associational standing can
be squared with Article IIT's requirement that courts respect
the bounds of their judicial power.”* Only time will tell if
anyone accepts Justice Thomas’s invitation to revisit associational
standing.

V. CONCLUSIONS

As discussed in detail above, Article III standing can
neither be waived nor assumed.?®® Moreover, courts must raise
Article I1I standing sua sponte, where necessary, before considering
other issues, including prudential standing issues.**® The same is
true for appellate court review. Thus, Article III standing is a true
preliminary (and paramount) question in litigation. Nevertheless,
dismissal of a case for lack of Article IIT standing is not a decision
on the merits. Accordingly, a plaintiff can refile the matter in
state court—assuming limitations have not run. This raises
implications for both plaintiffs and defendants. On one hand, if
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a case is dismissed from federal court, a plaintiff may be barred
from refiling in state court. On the other hand, lack of Article I1I
standing might move certain types of claims into state court for
litigation. For example, Justice Thomas considered this possibility
in his TransUnion dissent, explaining;

Today’s decision might actually be a pyrrhic victory for
TransUnion. The Court does not prohibit Congress from
creating statutory rights for consumers; it simply holds
that federal courts lack jurisdiction to hear some of these
cases. That combination may leave state courts—which
are not bound by the limitations of a case or controversy
or other federal rules of justiciability even when they
address issues of federal law—as the sole forum for such
cases, with defendants unable to seek removal to federal
court. By declaring that federal courts lack jurisdiction,
the Court has thus ensured that state courts will exercise
exclusive jurisdiction over these sorts of class actions.’”

As expressed by Justice Thomas, the current state of Article II1
standing jurisprudence could lead to more state court litigation
in consumer cases,
even when the
intent of Congress
may have Dbeen
different. It remains
unclear  whether
his concerns about
a “pyrrhic victory”
will become
prophetic. Nevertheless, as outlined above, Article III standing
is an important concept to our Nation’s federal system. The
Roberts Court has continued to return to this concept over time.
Yet, more questions remain—such as those raised in Acheson.
Likewise, some questions have percolated up to the U.S.
Supreme Court before becoming moot before being resolved.
Accordingly, questions concerning Article III standing remain
unresolved but of paramount importance to whether a case can
be brought (or remain) in federal court. Since more questions
still remain, it is likely we will continue to see more decisions
concerning Article III standing in the near future. However,
only time will tell what the U.S. Supreme Court specifically says
concerning Article III standing.

Article Ill standing

is a true preliminary
(and paramount)
question in litigation.

* Matthew Kolodoski is a partmer at Gette Law, PLL in Dallas,

Texas. He is Board Certified in Consumer and Commercial Law and
Insurance Law by the Texas Board of Legal Specialization. He has
successfully represented clients through all phases of trial and appel-

late proceedings in state and federal courts throughout Texas. Mat-

thew’s practice focuses on the representing insurers in all aspects of
complex insurance coverage and extra-contractual litigation in both

trial and appellate courrs.

** Brittney Madrigal is an attorney at Kahana & Feld LLP.
Brittney’s practice focuses on representing clients in a broad range
of civil litigation matters, including claims involving personal in-
Jury, property damage, premises liability, and construction-related
disputes.
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RECENT DEVELOPMENTS

DECEPTIVE TRADE PRACTICES AND WARRANTY

AN AWARD OF TREBLE DAMAGES UNDER THE DTPA
DTPA IS CONSIDERED PART OF THE AMOUNT IN
CONTROVERSY

PLAINTIFF HAS PROVIDED PROPER PRE-SUIT NO-
TICE AS REQUIRED UNDER §17.505(A)

Profit & Holding, LLC v. Lozano Liquidation Enter., LLC, 2025
U.S. Dist. LEXIS 86880 (S.D. Tex. 2025).
hteps://trellis.law/doc/district/35611060/

FACTS: Plaintiff Profit & Holding, LLC (“Plaintiff”) entered into
an agreement with Defendants Lozano Liquidation Enterprise,
LLC and Joel Lozano (“Defendants”) to purchase 10,800 units
of Dymatize Super Mass Gainer Protein Powder for $45,950.
Defendants allegedly failed to deliver the product. Plaintiff sued
in federal court for breach of contract, fraud, and violations of
the Texas Deceptive Trade Practices Act (“DTPA”). Defendants
moved to dismiss, arguing: (1) lack of subject matter jurisdiction
because the amount in controversy was less than $75,000; (2)
failure to provide pre-suit notice under DTPA § 17.505(a); and
(3) inadequate pleadings. Plaintiff attached two demand letters to
its First Amended Complaint.

HOLDING: Denied.

REASONING: Defendants argued that the court lacked subject
matter jurisdiction because the amount in controversy stated in
the First Amended Complaint did not exceed $75,000. The court
rejected this argument,
citing the Texas DTPA
that allows a prevailing
plaintiff to obtain treble
damages if the defen-
dant’s actions are found

jurisdiction because ™" " " :

. o be “knowing or in-
the amountin tentional.” This elevated
controversy stated the Plaintiffs claim to
in the First Amended $137,850, not including

. N attorney’s fees. Therefore,
Complcunt did not the court held that the
exceed $75,000.

Defendants argued
that the court lacked
subject matter

$75,000  jurisdictional
requirement was satisfied
because treble damages
and attorney’s fees under the DTPA are included in the amount
in controversy.

Defendants also sought abatement, alleging Plaintiff
failed to provide pre-suit notice under § 17.505(a) of the DTPA.
The court found that the two demand letters contained Plain-
tiffs complaint, damages, and attorney’s fees, which fulfilled the
statutory notice requirement’s purpose of encouraging settlement.
The court denied Defendants’ request for abatement, holding
that Plaintiff provided proper pre-suit notice as required under

§17.505(a).

COUNTERCLAIM FALLS WITHIN THE DTPA EXEMP-
TION TO THE TCPA BECAUSE IT IS A LEGAL ACTION
BROUGHT UNDER THE DTPA AND IS NOT GOV-
ERNED BY BUSINESS AND COMMERCE CODE SEC-
TION 17.49(a)

Finkelberg v. Dubose, 2025 Tex. App. LEXIS 3690 (Tex. App.
2025).
heeps://law.justia.com/cases/texas/second-court-of-

appeals/2025/02-24-00454-cv.html

FACTS: Finkelberg, acting pro se, sued Dubose and DuBose
Litigation P.C. (collectively “DuBose”) for allegedly failing to ad-
equately perfect a lien, which resulted in the property being sold
without Finkelberg’s knowledge. DuBose filed an answer and a
counterclaim for attorney’s fees under § 17.50(c) of the Texas De-
ceptive Trade Practices Act (“DTPA”). The trial court permitted
DuBose to respond to Finkelberg’s motion to dismiss under the
Texas Citizens Participation Act (“TCPA”) and awarded DuBose
$5,750 in attorney’s fees. On interlocutory appeal, Finkelberg ar-
gued that the trial court erred in denying his TCPA motion to dis-
miss DuBose’s counterclaim for attorney’s fees under the DTPA.
HOLDING: Affirmed.

REASONING: The court explained that a TCPA motion to dis-
miss triggers a three-step, burden-shifting framework. However,
courts may first address whether an exemption applies, which can
render the full analysis unnecessary. Here, DuBose invoked the
exemption under the Texas Civil Practice and Remedies Code §
27.010(a)(7), which excludes from the TCPA’s scope legal actions
brought under the DTPA, except those governed by Business &
Commerce Code § 17.49(a). The court found that the exemption
applied because (1) DuBose’s counterclaim was a “legal action,”
(2) it was brought under the DTPA, and (3) it was not governed
by § 17.49(a). Accordingly, the trial court properly denied Fin-
kelberg’s TCPA motion.

ABSENT ANY “PURCHASE” OR INTENT TO PURCHASE,
PLAINTIFF LACKS CONSUMER STATUS AND CANNOT
INVOKE THE DTPA

Asinga v. Gatorade Co., 2025 WL 1225212 (S.D.N.Y. 2025).
hteps://law.justia.com/cases/federal/district-courts/new-york/
nysdce/7:2024cv05210/624591/37/

FACTS: Plaintiff Issamade Asinga (“Plaintiff”), a professional
athlete, received Gatorade-branded gummies from Defendant
(“Gatorade”). Plaintff filed suit claiming violations of the Tex-
as Deceptive Trade Practices Act (‘DTPA”). The gummy bottle
displayed an NSF “Certified for Sport” logo indicating that the
product was tested and did not contain any substances banned by
major athletic organizations. Plaintiff began regularly consuming
the gummies after his workouts. A sample of Plaintiff’s urine was
found to contain a prohibited substance, causing his disqualifi-
cation from competitions and sponsorships. Plaintiff discovered
that Defendant’s gummies were the source. The complaint re-
peatedly characterized the gummies as a “gift” and did not allege
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that Plaintiff purchased, intended to purchase, or gave anything
in exchange for them. Defendant subsequently filed a motion to
dismiss the claims against them.

HOLDING: Granted.

REASONING: Plaintiff argued that he is classified as a “consum-
er” under the DTPA because Defendant gave him the gummies in
exchange for license to capitalize on Plaintiff’s athletic brand. The
court rejected the Plaintiff’s definition of “consumer.”

To qualify for relief under the DTPA, a plaintiff must
qualify as a consumer by purchasing or intending to purchase a
good or service. The court held that one who acquires a product
by a gift is not deemed a consumer under the DTPA.

While the complaint alleged that potential marketing
advantages may have motivated Defendant’s gift, the gift was not
contingent on Plaintiff’s endorsement. The gummies were consid-
ered “freebies” causing Plaintiff’s disqualification as a consumer.
Thus, the court granted Defendant’s motion to dismiss.

COURT FINDS THERE WAS NO EVIDENCE CONSUMER
SUFFERED ANY DAMAGES FROM ONE DEFENDANT’S
DTPA VIOLATIONS

FOR SECOND DEFENDANT, COURT FINDS THE EVI-
DENCE FACTUALLY INSUFFICIENT TO SUPPORT THE
DAMAGES AWARDED, REQUIRING A NEW TRIAL

Hosseini-Browder v. Mendez, 2025 Tex. App. LEXIS 4518 (Tex.
App.—Amarillo 2025).
hetps://law.justia.com/cases/texas/seventh-court-of-

appeals/2025/07-24-00075-cv.heml

FACTS: This dispute arose from the relationship between Ap-
pellant Hosseini-Browder (“Hosseini-Browder”) and Appellees
Mendez (“Mendez) and We Care Wildlife Sanctuary (“WCWS”).
In 2016, Mendez formed WCWS. In 2018, Hosseini-Browder
allegedly represented to Mendez and WCWS that she was a CPA
and was qualified to assist with federal tax returns and establish
WCWS as a nonprofit in Texas. Based on this representation,
Mendez moved WCWS to Texas.

After the parties’ relationship deteriorated in 2020,
Hosseini-Browder allegedly published social media statements
and directly contacted WCWS donors with allegations accusing
Mendez of criminal misconduct. Hosseini-Browder sued Mendez
and WCWS for various causes of actions. Mendez and WCWS
filed counterclaims against Hosseini-Browder alleging, inter alia,
violations of the DTPA.

Mendez and WCWS alleged that Hosseini-Browder vio-
lated the DTPA by falsely representing herself as CPA and as a tax
expert in Texas. They claimed that Hosseini-Browder failed to dis-
close her 2018 federal criminal conviction which barred her from
providing tax advice during her probation. The trial court jury
returned a unanimous verdict in favor of Mendez and WCWS on
their DTPA claims. Hosseini-Browder appealed.

HOLDING: Remanded.

REASONING: Hosseini-Browder argued the jury’s liability and
damages findings for violations of the Texas DTPA are not sup-
ported by legally and factually sufficient evidence. The court
agreed, reasoning that Mendez testified he had “no issue” with
his personal tax returns and presented no evidence linking his
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alleged injuries to the DTPA violations, failing to establish the
proximate causation required under the jury charge. Therefore,
the court held that Mendez could not recover on his DTPA claim
because no evidence connected any statutory violation to his al-
leged damages.

WCWS contended that Hosseini-Browder’s DTPA
violations caused damages, including lost donations, costs to
recreate withheld financial documents, and fees for remedial ac-
counting services. The
court disagreed in part,
reasoning that evidence
of lost donations lacked
causation. Addition-
ally, the claims about
revenue from potential

The court added that
the only concrete
evidence of costs,
$8,800, was grossly

disproportionate to donors were remote
the jury's award and znd conjectural, ~ and
could not support the ocument-recreation

costs were speculative.
The court added that
the only concrete evi-
dence of costs, $8,800, was grossly disproportionate to the jury’s
award and could not support the $336,000 verdict. Therefore, the
court held that the evidence was factually insufficient to justify
WCWS’s damages award and remanded for a new trial solely on
its DTPA claims.

$336,000 verdict.

DEFENDANTS MADE INTENTIONALLY FRAUDULENT
REPRESENTATIONS ABOUT THEIR ABILITIES AND
THE QUALITY OF THEIR SERVICES, LATER DEMAND-
ED EXTRA-CONTRACTUAL PAYMENTS AND ABAN-
DONED THE PROJECT THAT WAS INCOMPLETE AND
DID NOT CONFORM TO THE PLANS OR THE CITY
CODE

A CORPORATE AGENT CAN BE HELD INDIVIDUALLY
LIABLE FOR FRAUDULENT STATEMENTS OR KNOW-
ING MISREPRESENTATIONS EVEN WHEN THEY ARE
MADE IN THE CAPACITY OF A REPRESENTATIVE OF
THE CORPORATION

My Place Servs. LLC v. Newman & Co. MSO, LLC, 2025 Tex.
App. LEXIS 4283 (Tex. App. 2025).
hetps://law.justia.com/cases/texas/third-court-of-
appeals/2025/03-23-00391-cv.html

FACTS: Plaintiff-Appellee (“Newman”) contracted with Defen-
dants-Appellants, My Place Services LLC (“MPS”) and Hatem
Merhi (“Merhi”), for the construction of a commercial space.
Newman met with Merhi to discuss the scope of the project and
other project related business. MPS drafted a contract which was
signed by Newman. Newman made all the required payments un-
der the contract, but MPS’s work was untimely and incomplete.
Additionally, MPS demanded additional payments to complete
the work. After MPS failed to perform, Newman terminated the
contract and made payments to a different company to complete
the work.

Newman filed suit against MPS and Merhi, asserting
breach of contract and DTPA violations. The trial court rendered
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judgment in Newman’s favor, finding that MPS made false prom-
ises without intending to perform, as well as false and deceptive
representations regarding the time and manner in which they
could complete the project. MPS and Merhi appealed.
HOLDING: Affirmed.

REASONING: MPS and Merhi argued they could not be li-
able for DPTA violations because the record did not demon-
strate misrepresentations or unconscionable conduct. MPS
and Merhi further argued that MPS continued to work in
good faith on the project and remained ready, willing, and
able to complete the project until Newman terminated the
contract.

The court found that MPS and Merhi made inten-
tionally false representations regarding their abilities and the
expected quality of their services and then failed to deliver as
promised. The court found that Merhi made oral assuranc-
es to Newman that MPS could perform the work, but they
were understaffed, they did not follow normal construction
processes, and they did not perform the work in compliance
with the plans or the city codes. Additionally, the court took
notice of MPS’s history of getting paid for work, repeatedly
asking for additional payments, and never completing the
work.

MPS and Merhi also argued that Newman failed to
meet the burden of proof required to hold Merhi individually
liable for MPS’s actions that violated DTPA because Texas
precedent instructs that breach of contract does not give rise
to DTPA liability without proof of additional elements, in-
cluding piercing the corporate veil or alter ego.

The court relied on the opinion in Odela Grp., LLC v.
Double-R Walnur Mgmt. L.L.C., to determine that a corporate
agent can be held individually liable for fraudulent statements
or knowing misrepresentations even when they are made in the
capacity of a representative of the corporation.

COURT FINDS A GENUINE ISSUE OF A MATERIAL FACT
EXISTS ON WHETHER DEFENDANT MADE A DECEP-
TIVE REPRESENTATION TO THAT WAS A PRODUCING
CAUSE OF HER CLAIMED DAMAGES

TRIAL COURT ERRED IN GRANTING THE MOTION
FOR SUMMARY JUDGMENT

Cox v. Kimberlin, 2025 Tex. App. LEXIS 4904 (Tex. App. 2025).

ing Desormeaux negligent and in violation of the DTPA.
Desormeaux’s Motion for New Trial, which argued for the preclu-
sion of Plaintiff's summary judgment, was denied. Desormeaux
appealed.
HOLDING: Reversed and remanded.
REASONING: The court found that, while Plaintiff argued
Desormeaux misrepresented the quality and performance of his
services, there was no specific evidence in the record of such rep-
resentations. Desormeaux, in his affidavit, stated that Kimberlin
chose the general contractor despite being advised he was not li-
censed, and that she ignored advice regarding insufficient founda-
tion support.

From the record, the court found that a genuine issue of
a material fact existed on whether Desormeaux made a deceptive
representation to Kimberlin that was a producing cause of her
claimed damages. Therefore, the trial court erred in granting the
motion for summary judgment against Desormeaux.

COURT FOUND THAT PLAINTIFF ADEQUATELY AL-
LEGED BAD FAITH BY CONDUCTING A BIASED IN-
VESTIGATION, MISREPRESENTING POLICY CLAIMS,
DELAYING PAYMENT, AND VIOLATING TEXAS INSUR-
ANCE CODE CHAPTER 541

COURT DETERMINED PLAINTIFF SUFFICIENTLY AL-
LEGED MENTAL ANGUISH, WORSENING PROPERTY
DAMAGES, AND OTHER CASE-RELATED EXPENSES
THAT CONSTITUTED INJURIES INDEPENDENT OF
THE POLICY CLAIM

COURT FOUND PLAINTIFF MET THE “WHO, WHAT,
WHEN, WHERE, AND HOW” REQUIREMENTS OF
RULE 9(B) BY SPECIFYING WHEN AND WHERE ALL-
STATE’S ADJUSTER MADE SPECIFIC MISREPRESEN-
TATIONS, AND HOW PLAINTIFF RELIED ON THOSE
STATEMENTS

Byrd v. Allstate Vehicle & Prop. Ins. Co., 2025 U.S. Dist. LEXIS
130147 (W.D. Tex. 2025)

heeps://plus.lexis.com/document?pdmfid=1530671&
pddocfullpath=%2Fshared%2Fdocument%2Fcases%
2Furn%3Acontentltem%3A6G7B-R493-RSS8-42K]-
00000-00&pdcontentcomponentid=6415&ecomp=
b7ttk&earg=pdsf&prid=12a88af6-8758-4625-99f3-
8b38a212dcfl&crid=8d867¢e3-3912-4708-9d55-

hteps://law.justia.com/cases/texas/ninth-court-of-
appeals/2025/09-24-00120-cv.html

FACTS: Plaintiff Kathleen Kimberlin (“Plaintiff”) sued De-
fendants Willard Cox Jr. and Will Cox, Inc. for defective con-
struction work. After a settlement, Defendants Willard Cox Jr
and Will Cox, Inc. were required to conduct repairs and hired
Defendant Desormeaux d/b/a Talents Unlimited to complete
the repairs. Plaintiff filed a second lawsuit against all three
defendants, including a DTPA claim against Desormeaux,
after an inspector found fifteen regulatory violations in the
performed repairs. Plaintiff filed a no-evidence and traditional
motion for summary judgment regarding Desormeaux’s affir-
mative defenses and third-party designation.

The trial court rendered a final judgment hold-
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068a80f3218c&pdsdr=true#/document/b45a6ac3-48b5-4c0c-
29¢4-62ce8368c8f7

FACTS: Plaintiff Mark Byrd (“Plaintiff”) alleged that his home
sustained storm damage. At the time his home sustained the al-
leged damage, it was insured by Defendant Allstate Vehicle and
Property Insurance Company (“Defendant”). At trial, Plaintiff
alleged that Defendant’s adjuster misrepresented that the dam-
age was “fully covered” by the insurance policy, despite knowing
Defendant’s adjuster allegedly misrepresented that the damage
was “fully covered” despite knowing Defendant would not fully
pay. Plaintiff also contended that the adjuster conducted only a
cursory inspection and undervalued the loss at $881.26 compared
to a later $87,773.23 estimate. Plaintiff sued for breach of con-
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tract, violations of the Texas Insurance Code and DTPA, breach
of good faith and fair dealing, and bad faith claim handling. De-
fendant moved to dismiss extracontractual damage claims.
HOLDING: Motion denied.

REASONING: The court concluded that Plaintiffs complaint
adequately stated a claim for bad faith, insurance code violations,
and independent injuries. The allegations detailed not only bad
faith in investigating and adjusting the claim, but also concrete
misrepresentations made by Allstate’s adjuster regarding the scope
and timing of coverage.

The court noted that Plaintiff met the heightened plead-
ing standard of Rule 9(b)—required to establish a misrepresenta-
tion claim under the Texas Insurance Code and the DTPA—Dby
specifying the “who, what, when, where, and how” of Allstate’s
allegedly misleading statements. The record showed that Plaintiff
included the adjuster, described the content and context of the
misrepresentations, and adequately explained Plaintiff’s reliance
on them.

The court also found that Plaintiffs asserted injuries of
mental anguish, additional property losses caused by payment de-
lays, and extra expenses incurred because of Defendant’s conduct
constitute injuries independent of the policy benefits and were
thus legally sufficient to support extra-contractual damages. The
court clarified that while these allegations were sufficient to sur-
vive dismissal, the ultimate merits of Plaintiff’s claims would be
determined later in litigation.

The court additionally found that PlaintifPs complaint
sufficiently alleged injuries independent of the policy claim.
Plaintiff asserted that independent injuries were present in the
mental anguish, worsened property damages, and other case-
related expenses caused by Defendant’s misrepresentations. The
court found these sufficient to support the claim of extracontrac-
tual damages and reiterated that the merits of the claims would be
decided later in the case.

EXPERT TESTIMONY IS REQUIRED WHEN AN ISSUE
INVOLVES MATTERS BEYOND JURORS’ COMMON UN-
DERSTANDING

JURORS ARE NOT BLANK SLATES, AND CAN BE EX-
PECTED TO BRING BOTH INTELLIGENCE, KNOWL-
EDGE, AND THE POWER TO REASON LOGICALLY TO
THE TABLE

IF A CONTRACT IS PREDOMINANTLY A SERVICE
TRANSACTION, NOT A SALE OF GOODS, THE WAR-
RANTY PROVISIONS OF ARTICLE TWO OF THE UNI-
FORM COMMERCIAL CODE DO NOT EXPLICITLY
GOVERN

A FINDING OF KNOWING OR INTENTIONAL CON-

DUCT IS NOT REQUIRED FOR AN AWARD OF DAM-
AGES UNDER THE DTPA

Journal of Consumer & Commercial Law

PLAINTIFF CANNOT RECOVER BOTH THE PAST COST
OF THE JOB THAT GAVE RISE TO THIS LAWSUIT AND
THE FUTURE COST OF REPAIRING IT

H2Eco Bulk, LLC v. Brinkmeyer, 2025 WL 2158598 (Tex. App.
2025).

hetps://law.justia.com/cases/texas/fourth-court-of-
appeals/2025/04-24-00184-cv.html

FACTS: The Brinkmeyers (“Plaintiffs”) entered into a contract
with H2Eco (“Defendant”) to fill their pool with water to keep
the plaster from cracking. Defendant did not arrive on sched-
ule, and the plaster cracked. Plaintiffs sued Defendant for various
claims, including breach of contract and violations of the DTPA.
The jury returned a verdict for Plaintiffs. Defendants ap-
pealed.
HOLDING: Reversed and remanded.
REASONING: Defendant argued that the trial court erred by not
offering expert evidence to support causation. The court disagreed
with Defendant. Prior case law dictated that expert testimony is
required only when an issue involves matters beyond jurors’ com-
mon understanding, but “jurors are not blank slates, and can be
expected to bring both intelligence, knowledge, and the power to
reason logically to the table.” Applying this principle, the court
held that the Plain-
tiffS witness, while
not an expert, was suf-
ficient to support the
jury’s verdict. Thus,
expert testimony was
not required in this
matter.

Expert testimony is
required only when an
issue involves matters
beyond jurors’ common
understanding,

Second, De-
fendant argued that the trial court erred in submitting the breach
of contract claim to the jury because the appropriate theory of
recovery was under the UCC since the contract dealt with goods
rather than services. The court disagreed with Defendant, reason-
ing that the evidence showed the contract was primarily for the
service of transporting and pumping water in the pool. Because
Article Two of the UCC deals with the sale of goods and not ser-
vices, the UCC would not apply in this case.

Defendants also argued that a jury finding that Defen-
dants did not knowingly violate the DTPA, should have been
grounds for a directed verdict. The court disagreed. The court
held that that a finding of knowing or intentional conduct is not
required for an award of damages under the DTPA.

Lastly, Defendant argued that Plaintiffs’ awarded dam-
ages were not legally or factually supported by sufficient evidence.
The court agreed. Plaintiffs cannot recover for both the past cost
of the job giving rise to the claim and the future cost of repairing
it, which is what the jury appeared to award. Because there is not
legally sufficient evidence to support a recovery of damages for
both the past and present, the court reversed and remanded the
issue.
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DTPA CLAIMS MUST BE BROUGHT “WITHIN TWO
YEARS AFTER THE DATE ON WHICH THE FALSE, MIS-
LEADING, OR DECEPTIVE ACT OR PRACTICE OC-
CURRED.”

THE ALLEGED VIOLATION OF THE DTPA IN 2019
WHEN CONSUMER INITIALLY DISCOVERED THE
DAMAGE TO HIS CREDIT REPORT.

Mogpel v. Truist Bank, 2025 U.S. Dist. LEXIS 129047 (S.D.
Tex. 2025).
hteps://cases.justia.com/federal/district-courts/texas/txsdce/4:202
5¢v02016/2005841/23/0.pdf

FACTS: Plaintiff Omar Awad Mogbel (“Mogbel”) alleged that
Defendant-Movant Truist Bank (“Truist”) wrongfully repos-
sessed his truck without proper notice, reported the repossession
to credit reporting agencies, and failed to correct the inaccurate
information.
Moqpbel initially filed suit alleging a violation of the Fair
Credit Reporting Act. Truist removed the case to federal court
based on federal question jurisdiction and moved to dismiss.
Mogpbel then filed an amended complaint, asserting breach of
contract, defamation, and violations of the DTPA. Truist filed a
motion to dismiss the amended complaint under Rule 12(b)(6),
failure to state a claim.
HOLDING: Granted.
REASONING: Truist argued dismissal was proper because (1)
all claims were time-barred, (2) Moqbel failed to plead sufficient
facts, and (3) the defamation claim was preempted by the FCRA.
Mogbel contended that his claims were not time barred based on
the tolling discovery

DTPA claims accrue rule.

either when the In  Texas,

d ti t a breach of contract
eceptive act occurs claim accrues when

or when the plaintiff the breach occurs
discovers or should have o when the phin-

. . . tiff knows or should
discovered, the injury, have known of the
and are subject to a two- resulting injury and
year limitations period. s subject to a four-
year statute of limita-
tions. A defamation
claim accrues upon publication of the allegedly defamatory state-
ment, with a one-year limitations period. DTPA claims accrue
either when the deceptive act occurs or when the plaintiff discov-
ers or should have discovered, the injury, and are subject to a two-
year limitations period.

Applying these rules, the court found that all of Mog-
bel’s claims accrued in 2019, when the repossession appeared on
his credit report. The court rejected Mogbel’s arguments for toll-
ing under the discovery rule, finding that he knew or reasonably
should have known of his injury in 2019. Mogbel did not file suit
until 2025, by which time the statute of limitations for all claims
had expired. Since each claim was time-barred, the court declined
to address Truist’s preemption and pleading arguments.
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A “TRANSACTION” UNDER § 17.49(G) OF THE DTPA
CONTEMPLATES ACTS WHEREBY AN ALTERATION OF
LEGAL RIGHTS OCCURS

THE TOTAL CONSIDERATION CONSUMER COM-
MITTED TO PAY UNDER THIS INTEGRATED AR-
RANGEMENT EXCEEDED $500,000, BRINGING IT
WITHIN THE LARGE TRANSACTION EXEMPTION

Wolfcreek Minerals, LLC v. Power, 2025 Tex. App. LEXIS 5011
(Tex. App.—Amarillo 2025)
hteps://law.justia.com/cases/texas/seventh-court-of-

appeals/2025/07-24-00056-cv.heml

FACTS: Plaintiff Wolfcreek Minerals, LLC (“Wolfcreek™), a rock
crushing business, entered into a rental purchase option agree-
ment (“RPO”) with Defendant Warren Power & Machinery, L.P.
d/b/a Warren Cat (“Warren”). The RPO provided for the lease of
a rock crusher for a minimum of three months at $26,900 per
four-week period, with an option to purchase the equipment for
the total of $633,097.85 at the end of the agreement.

After the crusher allegedly failed to perform as expected, Wolf-
creek sued Warren for equipment failures and alleged misrepre-
sentations under the DTPA. Warren raised various affirmative
defenses, including the bar of the DTPAs “large transaction
exemption,” as the total consideration of the RPO exceeded
$500,000. Following a jury trial, the trial court granted Warren’s
motion, concluding that the DTPA’s large transaction exemption
barred Wolfcreek’s claims under § 17.49(g) as a matter of law.
Wolfcreek filed a motion for a new trial, which was overruled by
operation of law. Wolfcreek appealed.

HOLDING: Affirmed.

REASONING: Wolfcreek argued that its agreement with Warren
should be viewed as two separate transactions, contending that
only the rental agreement constituted the relevant “transaction”
under the DTPA. The court rejected this argument, reasoning
that a “transaction” under the DTPA involves acts whereby an
alteration of legal rights occurs. Here, by choosing a lease agree-
ment that included a purchase option, Wolfcreek gained specific
benefits that it would not have had with a simple lease, such as the
right to protect the equipment from sale to others and the power
to compel a sale on specified terms before expiration. Because
Wolfcreek contracted for the purchase option’s benefits, it cannot
now disclaim the burdens that flow from the same provision. The
integrated lease-purchase agreement was a single “transaction” al-
tering the legal rights of the parties involved, the full purchase
price of $633,097.85 was part of the total consideration contem-
plated by it from the beginning. Therefore, the court held that
the total consideration for the transaction exceeded the $500,000
threshold, making it subject to the large transaction exemption

under § 17.49(g) of the DTPA.
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DEBT COLLECTION

AN ACT OF FORECLOSURE IS “DEBT COLLECTION”
FOR PURPOSES OF THE TEXAS DEBT COLLECTION
PRACTICES ACT

Hennigan v. PHH Mortg. Corp., ___ F. Supp. 3d ___ (W.D.
Tex. 2025).
hteps://law.justia.com/cases/federal/district-courts/texas/ txwdce/
5:2025¢v00115/1172823083/26/

FACTS: Defendant PHH Mortgage Corporation (“PHH”) initi-
ated foreclosure proceedings against Plaintiff Mark Hennigan’s
residence to service a mortgage loan for Defendant Mount North
Capital (“Mount North”). Hennigan filed suit against both De-
fendants, alleging violations of the Texas Debt Collection Prac-
tices Act (“TDCPA”) among other claims. Defendants jointly
moved to dismiss the complaint for failure to state a claim.
HOLDING: Denied.

REASONING: Hennigan alleged that PHH failed to provide the
required notice to cure default under Texas law and that PHH’s
misrepresentations caused him to delay secking other options to
avoid foreclosure. The court recognized that the TDCPA regu-

lates foreclosure actions by mortgage servicers, including specific

. notice obligations un-
Federal courts in der the Texas Property
Texas have held that Code. While the Texas
foreclosure constitutes Supreme Court has not
“debt collection” under

definitively ruled on
whether the TDCPA
the TDCPA.

applies to foreclosure,
federal courts in Texas
have held that foreclosure constitutes “debt collection” under the
TDCPA. The court found that threatening to terminate a con-
tract without providing the legally required notice could violate
the TDCPA. Hennigan’s allegations—that PHH proceeded with
foreclosure despite notice deficiencies and misrepresented his
eligibility for loss mitigation—were sufficient to state a plausible
claim under the TDCPA. Accordingly, the motion to dismiss was

denied.

TEXAS DEBT COLLECTION ACT CLAIMS ARE SUB-
JECT TO A TWO-YEAR STATUTE OF LIMITATIONS

PLAINTIFF DID NOT PLEAD SUFFICIENT FACTS TO
PLAUSIBLY STATE A CLAIM FOR A WILLFUL VIOLA-
TION OF THE FAIR CREDIT REPORTING ACT

Schultz v. HomeBridge Fin., Servs., Inc., 2025 U.S. App. LEXIS
12502 (5th Cir. 2025).

hteps://www.govinfo.gov/content/pkg/ USCOURTS-
ca5-24-50193/pdf/USCOURTS-ca5-24-50193-0.pdf

FACTS: Plaintiff Danielle Schultz (“Schultz”) obtained a mort-
gage serviced by Defendant HomeBridge Financial Services, Inc.
(“HomeBridge”). In August 2020, a duplicate payment process-
ing error led HomeBridge to incorrectly report Schultzs account

Journal of Consumer & Commercial Law

as delinquent. Schultz later purchased a Texas property but faced
loan denial in November 2020 due to the erroneous delinquency
reporting. Schultz sued HomeBridge in September 2021, alleg-
ing violations of the Fair Credit Reporting Act (“FCRA”). In
February 2023, she amended her complaint to add claims under
the Texas Debt Collection Act (“TDCA”), alleging HomeBridge
made misrepresentations about her debt and refund between Au-
gust and November 2020. HomeBridge moved to dismiss under
Rule 12(b)(6). The district court granted the motion, finding that
the TDCA claims were time-barred and that the FCRA claims
did not plausibly plead a willful violation or actual damages.
Schultz appealed.

HOLDING: Affirmed dismissal of the FCRA and TDCA claims.
Reversed dismissal of negligent FCRA claim.

REASONING: The district court dismissed Schultzs TDCA
claims as time-barred under Texas’s two-year statute of limita-
tions. The alleged misconduct occurred between August and No-
vember 2020, but Schultz first raised these claims in her amended
complaint filed in February 2023. The court held that the TDCA
claims did not “relate back” to the original September 2021
complaint under Fed. R. Civ. P. 15(c), which exclusively alleged
FCRA violations related to credit reporting errors and included
no factual allegations about debt collection practices or misrep-
resentations. Because the TDCA claims arose from distinct con-
duct and were filed after the limitations period expired, the court
found them untimely.

Schultz also alleged that HomeBridge willfully violated
the FCRA by knowingly failing to correct a payment error, re-
fusing to reverse duplicate payments, and disregarding proof of
payment. She argued this conduct amounted to reckless misrep-
resentation or concealment. The court disagreed, finding that
her allegations did not show intentional or reckless disregard of
FCRA obligations, which, under precedent, required a “substan-
tially greater risk of harm” than mere negligence. It also empha-
sized that FCRA liability attaches only after a credit agency dis-
pute—filed in January 2021—so pre-dispute conduct could not
support a willfulness claim.

However, the court found that Schultz’s inability to se-
cure loan financing in November 2020 due to HomeBridge’s er-
ror constituted “actual damages,” satisfying the elements for an
FCRA negligence claim. It therefore reversed the district court’s
dismissal of that claim and remanded for further proceedings.

COMPLAINT LACKED SUFFICIENT FACTUAL ALLEGA-
TIONS TO SUPPORT A PLAUSIBLE CLAIM UNDER THE
FDCPA

Rux v. Smart, 2025 U.S. Dist. LEXIS 104761 (W.D. Tex. 2025).
https://law.justia.com/cases/federal/district _courts/texas/txwdce/

5:2024cv00577/1172789501/41/
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FACTS: Plaintiff Thomas Vincent Rux (“Rux”), appearing pro
se, sued Defendant Carl Arthur Smart (“Smart”), an attorney for
Wells Fargo Bank, alleging violations of debt collection practices.
Smart moved to dismiss, and the court granted the motion un-
opposed after Rux failed to respond or amend his complaint for
four months. The court later granted Rux’s motion to reopen the
case. Rux then filed an amended complaint, alleging encroach-
ment and trespass in violation of the Fair Debt Collection Prac-
tices Act (“FDCPA”). Smart again moved to dismiss, arguing that
Rux failed to state a claim.

HOLDING: Granted.

REASONING: Ruxs amended complaint asserted that Smart
“trespassed and encroached” by pursuing a lawsuit without vali-
dating the debt and
failed to “provide
proof” that he was

Rux did not allege

that Smart was a debt
collector as defined by
the FDCPA, that Rux was
the object of collection
activity by Smart, or that clusory and lacking
Rux properly disputed or ;}z ef;‘:r“altzn‘zf;;‘;ji
sought validation of the | plausiyble EDCPA
debt. claim under § 1692g.
Rux did not allege
that Smart was a debt collector as defined by the FDCPA, that
Rux was the object of collection activity by Smart, or that Rux

not  impersonating
Wells  Fargo. The
court found these
assertions to be con-

properly disputed or sought validation of the debt. As a result,
the court dismissed Rux’s FDCPA claim with prejudice for failure
to allege sufficient facts to state a plausible claim for relief under
the statute.

IN DETERMINING WHETHER A COMMERCIAL LOAN
IS USURIOUS UNDER TEXAS STATE LAW, THE “ACTU-
ARIAL METHOD” MUST BE EMPLOYED

A LOAN IS NOT DEEMED USURIOUS WHEN THE
INTEREST EXCEEDS THE MAXIMUM AMOUNT AL-
LOWED BY LAW, BUT INSTEAD WHEN THE LOAN’S
INTEREST IS SPREAD OUT OVER THE CONTRACT’S
ENTIRE TERM

Am. Pearl Grp., L.L.C. v. Nat'l Payment Sys., L.L.C., 2025 Tex.
LEXIS 424 (Tex. 2025).
hteps://www.txcourts.gov/media/1460588/240759.pdf

FACTS: Plaintiff-Appellant American Pearl Group (“Pearl”), a
commercial borrower, sued its lender, National Payment Systems
(“NPS”), seeking a declaratory judgment that the loan and associ-
ated option agreement imposed unlawful interest charges, specifi-
cally, that the agreement imposed interest in excess of the 28%
per annum maximum permitted by Texas law. The district court
calculated allowable interest using the “equal parts” method—
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multiplying the original principal by the maximum lawful rate
and the loan’s full term—to conclude the loan did not violate
usury laws. The district court granted NPS’s motion to dismiss
and later denied Pearl’s motion for reconsideration. Pearl ap-
pealed this decision, asserting that Texas law required use of the
“actuarial method.”

On appeal, the Fifth Circuit Court of Appeals certified

the issue to the Texas Supreme Court.

HOLDING: Affirmed.

REASONING: NPS advocated for applying the “equal parts”
method of interest calculation, claiming it provided a simpler and
predictable standard for usury analysis.

The Texas Supreme rejected NPS’s argument, emphasiz-
ing in 1997, the Texas Legislature amended Texas Finance Code
Section 306.004(a) to replace interest “spread in equal parts”
with interest “amortized or spread, using the actuarial method.”
The court reasoned that this statutory revision was a deliberate
change, mandating use of the actuarial method.

Although the statute does not define “actuarial method,”
the court adopted its plain meaning, requiring that interest be cal-
culated on the declining principal balance for each payment pe-
riod. The court concluded that applying the “equal parts” method
to a loan with periodic principal payments would miscalculate
interest by ignoring the declining balance. Therefore, the statute
mandates that interest be calculated based on the declining prin-
cipal for each payment period.

Under this approach usury is determined by calculating
whether the total interest, when amortized period by period using
the declining outstanding principal, exceed the lawful maximum
over the entire loan term. Thus, even if scheduled interest exceeds
the maximum rate in any one year, a loan is not usurious unless
the total contracted interest, spread over the full term and calcu-
lated on the declining principal, surpasses the maximum allowed.

CONSUMERS WHO RECEIVED LETTERS THREATEN-
ING LEGAL ACTION IF THEY DID NOT PAY DEBT COL-
LECTOR CAN’T GET CLASS CERTIFICATION

Lezark v. I.C. Sys., 2025 U.S. Dist. LEXIS 101679 (W.D. Pa.
2025).
https://law.justia.com/cases/federal/district-courts/pennsylvania/

pawdce/2:2020cv00403/265302/142/

FACTS: Plaintiff (“Lezark”) received a debt collection letter (“540
Letter”) from Defendant (“I.C. System”), stating that failure to
make contact regarding payment could result in “additional reme-
dies to recover the balance due, including referring the account to
an actorney.” Lezark filed suit, alleging that the letter violated the
Fair Debt Collection Practices Act (“FDCPA”) and sought class
certification on behalf of other consumers who received similar
letters. Lezark argued that the Proposed Class and Proposed Al-
ternative Class satisfy all the requirements for certification under
Rules 23(a) and 23(b)(3).

HOLDING: Motion denied.
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REASONING: Lezark argued that Rule 23(b)’s predominance
requirement was met because based on the Claim Form Ques-
tionnaire, the Proposed Alternative Class members have all iden-
tified injuries similar to his own.

The court found that Lezark did not satisfy the predom-
inance requirement of Rule 23(b). The court emphasized that the
question at the class certification stage is not whether putative class
members can make an initial showing of standing, but whether it
is “likely” that they can establish through summary judgment and
at trial, that they have standing without the need for the court

to resolve individual-

Determining whether ized questions that will

hel
a member suffered N mon
questions. Where the

emotional distress Proposed  Alternative
would necessarily entail Class members’ stand-
the development of inz‘f%F is  premised r
a considerably more g | amotons

IStress 1n response to
robust factual record the 540 Letter, the evi-
than the one-sentence  dence required will be
response provided _necdessafgy hifliilvidual-
in the Claim Form e and Meny sher

. . cific to each member.
Questionnaire. Here,  de-

termining whether a
member suffered emotional distress would necessarily entail the
development of a considerably more robust factual record than
the one-sentence response provided in the Claim Form Ques-
tionnaire. It could involve deposition testimony, direct and cross
examination, and the production of documents and medical
records. Because Lezark has not met his burden regarding Rule
23(b)(3)’s predominance requirement, the court denied his mo-
tion for class certification.

Lezark relied on the Supreme Court’s decision in Havens
to establish class member standing. However, the court noted that
Havens was brought under the Fair Housing Act, not FDCPA
and the injury suffered was different from the one in the current
case. Subsequently, the court held that establishing standing and
predominance under the FDCPA would still necessitate resolving
individual factual issues for each member.
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ARBRITRATION

FILING A TIME-BARRED COLLECTIONS LAWSUIT
WAIVES RIGHT TO ARBITRATE

Roper v. Oliphant Fin., LLC, 2025 U.S. App. LEXIS 18266 (4th
Cir. 2025). https://law.justia.com/cases/federal/appellate-courts/
ca4/24-1933/24-1933-2025-07-23.html

FACTS: Appellee Thelma Roper (“Roper”) sued Appellants Oli-
phant Financial, LLC (“Oliphant”) and Stillman P.C. d/b/a The
Stillman Law Office (collectively “Appellants”) in a purported
class action complaint alleging violation of federal and Maryland
consumer protection laws for filing collection suits in state court
beyond the expiration of the statues of limitations. When Oli-
phant sued Roper in
Maryland law state court to collect
specifically provides
that a party acts
inconsistently with the
intent to arbitrate when
it seeks to litigate a
case involving the same
claims as those it seeks

to arbitrate.

on a personal loan,
the state court dis-
missed the action cit-
ing that it was barred
by the statute of limi-
tations. In response,
Appellants sought to
compel arbitration of
the action based on an
arbitration provision
in the loan agreement,
but the motion was denied finding that Appellants waived their
right to compel arbitration by filing the collection action. Appel-
lants appealed the district court’s judgment.

HOLDING: Affirmed

REASONING: In affirming the judgment of the lower court, the
court of appeals outlined two elements for the court to consider
in determining whether a party waived the right to compel ar-
bitration. A party must have known the right to compel existed
and acted inconsistently with the intention of enforcing the right
to compel arbitration. Maryland law specifically provides that a
party acts inconsistently with the intent to arbitrate when it seeks
to litigate a case involving the same claims as those it seeks to
arbitrate. Claims are considered the “same” if they are interrelated
and part of one basic issue.

Applying these principles, the court found that by filing
suit in state court to collect on the debrt after the statute of limita-
tions had expired, the defendants elected to litigate the matter
and thus acted inconsistently with preserving their right to ar-
bitrate. The claims in the federal class action concerned only the
time-barred lawsuits, not earlier conduct, making the issue fully
“interrelated.”
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ARBITRATION PROVISION IN THE DISPUTE RESOLU-
TION PROCESS AGREEMENT SIGNED BY THE PLAIN-
TIFF IS VALID AND ENFORCEABLE

ARBITRATION PROVISION COVERS ALL OF THE
PLAINTIFF’S CLAIMS, INCLUDING FDCPA

ARBITRATOR, NOT THE COURT, HAS THE AUTHOR-
ITY TO RULE ON ANY ARGUMENTS ABOUT THE EN-
FORCEABILITY OF THE ARBITRATION PROVISION

Backmon v. Darden Corp., 2025 U.S. Dist. LEXIS 74750 (W.D.
Wash. 2025).
law.justia.com/cases/federal/district-courts/washington/
wawdce/2:2024cv01420/338802/15

FACTS: Plaintiff Tieast Backmon, (“Plaintiff”) signed a Dispute
Resolution Process Agreement, agreeing to Darden Corporation
and Darden Concepts, Inc.’s (“Defendants”) Dispute Resolution
Process (“DPR”) as a condition of his employment. The DPR dic-
tated that eligible disputes would be submitted to mediation or
arbitration rather than to a court. The DPR was broad, purport-
ing to cover all disputes arising out of or relating to the relation-
ship between the parties.

After an injury at work, Plaintiff completed an accident
report and filed a worker’s compensation claim. During proceed-
ings, Plaintiff alleged Defendants violated the Fair Debt Collec-
tion Practices Act (“FDCPA”) and published defamatory state-
ments about him. Defendants subsequently moved to compel
arbitration of the claims based on the DRP.

HOLDING: Granted.

REASONING: Plaintiff argued that the arbitration provision in
the DRP was unconscionable because he was an unsophisticated
party at the time of signing, and that his claims fell outside the
DRP’s scope since the claims arose after his employment ended.

The court rejected both of Plaintiff’s arguments, find-
ing no substantive or procedural unconscionability and holding
that the DRP explicitly applied to claims arising during and after
employment.

For a provision to be unconscionable, there must be
substantive or procedural unconscionability. The DRP arbitra-
tion provision spanned three clearly presented pages, used no fine
print, and included distinct subheadings. Plaindiff signed an ac-
knowledgment that he had read or had the opportunity to read
the provision. Accordingly, the court found the arbitration clause
valid and enforceable.

The court held that all of Plaintiff’s claims, including the
FDCPA and defamation claims, were covered by the arbitration
provision. The plain language of the DRP explicitly stated that its
provisions were “binding on the Employee... during and after the
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period of the Employee’s employment.” The court reasoned the
FDCPA and defamation claims would not exist but for the ini-
tial employment-related injury. Therefore, the court found these
claims to be amenable to arbitration as per the DRP policy.

Finally, Defendants contended that the arbitrator must
decide any challenges to the arbitration provision’s enforceabil-
ity. The court agreed, citing the DRP’s express delegation clause,
which granted the arbitrator “sole authority to determine whether
a dispute is arbitrable.” Because the court found the arbitration
agreement valid, it deferred any remaining enforceability issues
to the arbitrator.

CALIFORNIA SUPREME COURT DENIES FORD’S BID
TO COMPEL ARBITRATION IN WARRANTY CASES
BASED SOLELY ON AGREEMENTS BETWEEN THOSE
BUYERS AND DEALERSHIPS

Ford Motor Warranty Cases, 2025 Cal. LEXIS 3954 (Cal. 2025).
https://law.justia.com/cases/california/supreme-court/2025/

$279969.html

FACTS: Plaintiffs in these consolidated cases were vehicle owners
who purchased cars from various dealerships. Each of Plaintiffs’
sales contracts included arbitration clauses. After discovering de-
fects in the vehicles, Plaintiffs filed suit against the manufacturer,
Ford Motor Company (“Ford”). Although Ford was not a party
to the sales contracts, it sought to compel arbitration based on the
sales agreements between the buyers and seller dealerships.

The trial court denied Ford’s motion to compel arbitra-
tion. The Court of Appeals affirmed. Ford then appealed to the
Supreme Court.

HOLDING: Affirmed.

REASONING: Ford argued that Plaintiffs should have been es-
topped from avoiding arbitration becsuse they sought relief relat-
ed to the sales contracts. The California Supreme Court disagreed
with this argument, holding that Ford, as a non-signatory, could
not compel arbitration solely on the basis of contracts it did not
sign and to which it was not a party, even if Plaintiffs’ claims re-
lated to those contracts. The general rule requires that only parties
to an arbitration agreement could invoke or be bound by it. The
Court further affirmed that equitable estoppel did not apply be-
cause Plaintiffs’ causes of action alleging warranty violations and
fraud did not seek to enforce any contractual provisions.

SAFEWAY CAN’T FORCE CUSTOMERS TO ARBITRATE
THEIR PROPOSED FALSE ADVERTISING CLASS AC-
TION ALLEGING IT MARKETS BOGUS, LIMITED-TIME
OFFERS OF DISCOUNTS ON WINE FOR ITS REWARDS
MEMBERS

Tempest v. Safeway, Inc., 2025 U.S. Dist. LEXIS 135949 (N.D.
Cal. 2025).
hteps://www.leagle.com/decision/infdco20250717¢20
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FACTS: Plaintiffs, Safeway Rewards members, brought a pro-
posed class action lawsuit against Defendant Safeway, Inc. (“De-
fendant”). The program allows members to receive price dis-
counts on in-store products by providing their account number at
checkout. Plaintiffs purchased wine advertised at a members-only
discount, only to find out the discounted price was Defendant’s
regular price that was available to every consumer as part of its
free rewards program. Plaintiffs sued Defendant for various causes
of action, and Defendant moved to compel arbitration.
HOLDING: Denied.

REASONING: Defendant argued that Plaintiffs were bound by
an arbitration clause from Defendant’s mass email, which stated
the store’s updated terms and conditions and included an offer to
opt out of arbitration. Plaintiffs argued that Defendant’s one-way
email notice did not create an enforceable contract that required
arbitration. The court agreed with Plaintiffs.

Under the FAA, resolving a motion to compel arbitra-
tion requires the court to inquire into two issues: (1) whether
a valid agreement to arbitrate exists and, if so, (2) whether the
agreement encompasses the dispute at issue. For this case, the
court sought to resolve the first issue. A valid agreement to arbi-
trate is found where there is actual or constructive notice of the
contract offer and a manifestation of mutual assent to its terms.

The court held that Plaintiffs had neither actual nor
constructive notice of the offer. Plaintiffs did not know about the
email Defendant sent, and the email was distinct from a web-
site. Defendant relied
on case law that up-
holds “clickwrap” and

browsewrap

A valid agreement

to arbitrate is found
where there is actual
or constructive notice
of the contract offer
and a manifestation
of mutual assent to its
terms.

agree-
ments typically found
on websites, but the
court reasoned that
applying that rationale
to emails is incompat-
ible. Defendant also
argued that Plaintiffs
ongoing relationship
with the store somehow established constructive notice of Defen-
dant’s offer to opt out of arbitration. However, Defendant offered
no evidence of the terms of use Plaintiffs agreed to when they
signed up for Safeway Rewards, nor was there evidence offered to
establish that Plaintiff had notice that Defendant could change its
terms via email. Furthermore, the discrepancy between in-person
rewards sign-up and email notice undermined Defendant’s reli-
ance on prior case law. Thus, no notice was established.

Lastly, Defendant argued that Plaintiffs manifested re-
peated assent to its terms by continuing to shop at Safeway after
receiving the email. The court disagreed with this argument. They
held that because Plaintiffs had no knowledge of Defendant’s
email offer, no reasonable trier of fact could find Plaintiffs’ sub-
sequent purchases at Defendant’s store to be a manifestation of
mutual assent. Thus, the court found no agreement to arbitrate
and denied the motion.
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CALIFORNIA ARBITRATION ACT THAT GOVERNS THE
PAYMENT OF FEES IN EMPLOYMENT AND CONSUMER
ARBITRATION, IS NOT PREEMPTED BY THE FEDERAL
ARBITRATION ACT

Hohenshelt v. Superior Court, 2025 Cal. LEXIS 4936 (Cal.2025)
hteps://www4.courts.ca.gov/opinions/documents/S284498.PDF

FACTS: Plaintiff Dana Hohenshelt (“Hohenshelt”) was em-
ployed by Golden State Foods Corporation (“Golden State”) and,
upon hiring, signed a mandatory arbitration agreement governed
by the Federal Arbitration Act (“FAA”). After reporting harass-
ment, Hohenshelt allegedly experienced retaliation from Golden
State and was later terminated from his

position. Hohenshelt then filed a workplace lawsuit. Golden
State invoked arbitration, which proceeded for over a year.

At arbitration the arbitrator issued invoices for hear-
ing fees, which Golden state paid but payments were not timely
according to the “due upon receipt” invoicing language and the
statutory deadlines in California.

Hohenshelt moved to withdraw from arbitration, argu-
ing Golden State’s late payment had forfeited its right to com-
pel arbitration under section of the California Arbitration Act
(“CAA”) 1281.98—a statute enacted to prevent companies from
stalling arbitrations by withholding payment. The trial court de-
nied relief, but the Court of Appeal reversed, finding preemption
by the FAA did not apply and that Golden State’s payment was
untimely under California law. The California Supreme Court
granted review to resolve whether the FAA preempts section
1281.98.

HOLDING: Reverse and remand.
REASONING: The FAA provides that if the drafting party in an
employment or consumer arbitration fails to pay arbitration fees
within 30 days of the
The provision “does not  due date, it is in ma-
deviate from generally
applicable state law
contract principles” and
falls within permissible

state regulation.

terial breach and loses
the right to compel
arbitration, allowing
the consumer or em-
ployee to proceed in
court. Golden State
argued that this strict
“bright-line” rule in-
validates arbitration agreements such as theirs which is an agree-
ment to be bound by the FAA. Hohenshelt argued that section
1281.98 applies because the procedural provisions of the CAA
apply in California courts by default.
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The California Supreme Court held that the relevant
provisions of the CAA requiring timely payment of arbitration
fees in employment and consumer cases is not preempted by the
FAA, even though it addresses arbitration agreements specifically.
The majority reasoned that, properly construed, the statute only
penalizes willful or strategic nonpayment, not late payment due to
good faith mistake, inadvertence, or excusable negligence. Thus,
the provision “does not deviate from generally applicable state law
contract principles” and falls within permissible state regulation.
Two justices dissented, arguing that even under the majority’s in-
terpretation, the law treats arbitration agreements differently than
other contracts and is therefore preempted.
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MISCELLANEOUS

A “BILL OF EXCHANGE” IS NOT LEGAL TENDER AND
CANNOT SATISFY PAYMENT OBLIGATIONS

Collins v. M&T Bank, 2025 U.S. Dist. LEXIS 101418 (W.D.
Tex. 2025).

hteps://www.govinfo.gov/content/pkg/ USCOURTS-txwd-5 24-
cv-01074/pdf/USCOURTS-txwd-5 24-cv-01074-0.pdf

FACTS: Plaintiff (“Collins”) filed suit against M&T Bank and
Trustees Corp (“Defendants”) seeking to enjoin the foreclosure
sale of property located at 6706 Crest Pl, Live Oak, Texas 78233

(“the Property”). Col-
Instruments lins claimed he at-

unilaterally created tempted to satisfy his
by private citizens, mongige dfllj_tubyfsub‘

. ' GL e mitting a “bill of ex-
such as Colllr:s s “bill change.” which the De-
of exchange,” do not fendants rejected. He
qUCllify as Iegql tender asserted that the “bill of
and cannot discharge ~ cxchange” was equiva-
debt obligations.

lent to legal tender and
that Defendants were
obligated to accept it as
payment. Collins moved for summary judgment on his breach
of contract and consumer protection claims, while Defendants
moved to dismiss under Rule 12(b)(6) for failure to state a claim.
Citing prior litigation where Collins had advanced the same
theory, the court granted Defendants’ motion and dismissed the
claims with prejudice. Collins then filed a motion for reconsidera-
tion of the court’s final judgment.

HOLDING: Denied.

REASONING: The court noted that Collins had repeatedly
raised the same “bill of exchange” theory in other district cases,
where it was consistently rejected. Referring to 31 U.S.C. § 5103,
the court reiterated that only U.S. currency—such as Federal Re-
serve notes—is legal tender for debts. Instruments unilaterally
created by private citizens, such as Collins’s “bill of exchange,” do
not qualify as legal tender and cannot discharge debt obligations.
Because Collins’s claims were entirely based on this invalid theory,
the court found no basis to reconsider its prior ruling and denied
the motion for reconsideration.
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STATE LAWS THAT REGULATE ACCOUNT FEES--GEN-
ERAL, SPECIFIC, OR OTHERWISE--HAVE NO APPLICA-
TION TO FEDERAL CREDIT UNIONS

King v. Navy Fed. Credit Union, 2025 U.S. App. LEXIS 19332
(9th Cir. 2025).
heeps://law.justia.com/cases/federal/appellate-courts/ca9/24-
1838/24-1838-2025-08-01.html

FACTS: Plaintiff-Appellant (“King”) was a customer of Defen-
dannt Navy Federal Credit Union (“NFCU”). King attempted
to deposit a check into his account but the check was unable to
be deposited. The failure was not his fault. Nevertheless, NFCU
assessed him a $15 fee. King filed a suit arguing that this charge
from NFCU violated the California’s Unfair Competition Law
(“UCL”).

The district court held that state law claims regarding
a federal credit union’s failure to disclose certain fee practices or
any perceived unfairness in the fee practices themselves are pre-
empted. King appealed.
HOLDING: Affirmed.
REASONING: The panel affirmed dismissal of King’s claim on
preemption grounds, relying on the express language of 12 C.ER.
§ 701.35(c), which states “State laws regulating [account fees] are
not applicable to federal credit unions.” The court reviewed the
regulatory history and federal statutory framework and explained
that Congress gave the National Credit Union Administration
(“NCUA”) exclusive authority to regulate federal credit unions,
including setting account-related fees.

King argued that so long as federal law prohibits the
fee charging practice, then the preemption clause vanishes, and
state law claims may proceed. In rejecting King’s arguments, the
court held that § 701.35(c) preempt all state laws—general, spe-
cific or otherwise—that attempt to regulate fees that federal credit
unions charge, including broad consumer protection statutes like
the UCL. Specifically the court mentioned the preemption lan-
guage in § 701.35(c) which provides points that (1) federal credit
unions can charge fees consistent with federal law, and (2) state
laws regulating fees do not apply to federal credit unions. Court
explained that these two operates independently of whether a fee
complies with federal law. The court ultimately reasoned that
whether fees violate federal law is a distinct issue; federal preemp-
tion means state cannot regulate those fees regardless of whether a
federal violation occurred.
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THE LAST WORD

Welcome to what most people think is the start of fall.

know that Meteorological fall begins September 22nd, but the Journal will celebrate early
with this issue. And it is outstanding, under the new leadership of Student-Editor-in-Chief
Alicia White. I look forward to working with Alicia and her Board.

As usual, this issue includes more then twenty Digests of recent opinions. The most
popular part of the Journal, this section gives you an easy way to keep up with what’s new in
the law. We all know how quickly the law can change, and these changes are often significant

in one of your pending cases.

Significantly, this issue’s lead article, “Article 111 Standing in the Roberts Court” by Mat-
thew Kolodoski and Brittney Madrigal, is one of the most comprehensive articles I have read
on Article 3 Standing. Before I retired from teaching, I often taught standing in my consumer
law class. This article is something I would have assigned as required reading. As the authors
point out, the United States Supreme Court, “devotes a disproportionate percentage of its total
cases to matters involving standing—i.e., which matters may be brought in federal court.” The

significant decisions are all discussed in this article.

Finally, as I have pointed out before, the Journalis now available only in digital format.
Members of the Consumer Law Section receive a link by email, and all issues of the Journal are

available at http://www.jtexconsumerlaw.com/.

Happy fall,
Richard M. Alderman
Editor-in-Chief
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